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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1972 


E. HERBERT THILES, IN PERSON AND FOR ALL OTHERS SIMI- 
LARLY SITUATED, APPELLEE, V. COUNTY BOARD oF SARPY 
COUNTY, A CORPORATE BODY POLITIC, ET AL., APPELLEES, 
FRED ISKE, INTERVENER-APPELLANT. 

200 N. W. 2d 18 


Filed August 4, 1972. No. 38219. 


1. Counties: Public Officers and Employees. County commission- 
ers are clothed with the powers expressly conferred upon them 
by statute and also such powers as are requisite to enable them 
to discharge the official duties devolved upon them by law. 

2. Counties: Public Officers and Employees: Contracts. County 
boards are usually given authority to make all contracts neces- 
sary and incident to the management of the interests of the 
county, and they may stipulate as to the manner in which such 
contracts are to be performed and contract with ministerial 
officers of the county, unless such contracts are prohibited by 
statute. 


County boards may not hire a person 
to perform (1) unauthorized acts, (2) official discretionary 
duties of the board, or (3) statutory official duties of the board 
or another county or state official. With these limitations, 
county boards have implied power to employ such agents and 
servants as may be required for county purposes and which 
are not otherwise provided for by statute or by the state Con- 
stitution; and the wisdom and expediency of making a parti- 
cular contract of employment is within the exclusive discretion 
of the board. Where only part of the services contracted for 
in a particular case are within the power of the board to en- 
gage, the contract is nevertheless valid as to that part. 


(1) 
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4. Counties: Public Officers and Employees: Statutes: Contracts. 
Section 23-916, R. R. S. 1943, of the county budget act, does 
not apply to contracts executed by a county board of com- 
missioners. 

5. Counties: Public Officers and Employees: Statutes: Trial: Evi- 
dence. In an action against county commissioners pursuant to 
sections 23-132 and 23-134, R. R. S. 1948, to recover money 
alleged to have been unlawfully expended after the annual tax 
levy, it must be shown not only that warrants in excess of 
85 per cent of the amount levied by tax for the current year 
were issued, but also that there was no money in the proper 
fund for their payment. 

6. Counties: Contracts: Appeal and Error. A contract, although 
in violation of a statute, will not be declared void if it was 
not the intent of the Legislature to make it illegal and void. 

7. Counties: Contracts. To invalidate a contract for illegality, the 
illegality must be inherent and not merely collateral. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed, 


Wall & Wintroub, for intervener-appellant. 
Ronald Reagan, for appellee Thiles. 


Paul E. Watts, Michael N. Schirber, Samuel A. Boyer, 
Stephen Greenberg, and Eugene Atkinson, for appellees 
County Board of Sarpy County et al. 


Heard before SPENCER, SMITH, and NEwtTon, JJ., and 
LyncH and Moran, District Judges. 


Lyncu, District Judge. 

This action was originally filed by a taxpayer who 
asked that a contract of employment executed by the 
county board of Sarpy County be declared void. 

It is undisputed that the board hired Dale L. Payne 
as an administrative assistant on December 30, 1968, 
and that by resolution his duties included assisting the 
board in obtaining government grants, representing the 
county on legislative matters, and aiding the beard when 


so instructed. 
The plaintiff’s witnesses were the county clerk, county 
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treasurer, four county commissioners, and the defendant 
Payne. After the plaintiff rested and before the trial 
was resumed, the parties stipulated that the defendant 
Payne had been appointed civil defense director and 
that the office of administrative assistant was unfilled. 
The court then sustained defendants’ motion to dismiss 
the action. 

Thereafter another taxpayer was granted leave to in- 
tervene. He filed a motion for a new trial, which was 
granted. A second amended petition asked that the 
employment contract be declared void and that judg- 
ment be entered against the defendants for all sums 
paid pursuant thereto. 

Intervener’s proof was the transcript of the original 
trial, expense and salary claims, extracts from minutes 
of county board meetings, the 1969-1970 county budget, 
warrants payable to Payne, and the general ledger from 
July 1, 1966, to December 31, 1969, as it pertained to 
the inheritance tax fund. 

The trial judge filed an order of dismissal and memo- 
randum in which he found that Dale L. Payne was em- 
ployed as an administrative assistant to the Sarpy Coun- 
ty board; that his duties, which included lobbying, were 
defined in a resolution of the county board and his 
salary fixed; that under section 23-104, R. R. S. 1943, 
a county is empowered to make contracts and to do all 
other acts in relation to the concerns of the county 
necessary to the exercise of its corporate powers; that 
there was no evidence the county board abdicated or 
attempted to replace other county or state officials with 
Payne; that lobbying was not a function or duty of any 
other county officer; that although the 1968-1969 budget 
made no specific provisions for the employment of an 
administrative assistant, the budget did appropriate 
$21,505 labeled “Miscellaneous general” and as of Jan- 
uary 1, 1969, there was a balance in this fund of $21,497: 
that a contract for services to be paid for from the 
general fund and not in excess of the unexpended bal- 
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ance is not in violation of the provisions of the budget 
act; and that expenditures of inheritance tax funds for 
general fund purposes is authorized by statute, although 
there probably should have been a resolution transfer- 
ring the amounts rather than simply directing the pay- 
ment of a general fund item out of the inheritance tax 
fund, which the trial court considered a defect in form 
rather than in substance. 

The intervener’s motion for new trial was submitted 
without argument and overruled. 

Intervener asserts the trial court erred: (1) In hold- 
ing that the county board did not exceed its statutory 
powers in employing an administrative assistant; (2) in 
holding that it was not unlawful to employ an assistant 
to perform duties which by law were to be performed 
by the board itself, another county officer, or a state 
officer; (3) in holding that the employment of an as- 
sistant and the payment of his claims for work and ex-. 
pense were not in violation of the county budget act; and 
(4) in holding that the payments from the inheritance 
tax fund were not illegal. The assignments will be con- 
sidered in the order enumerated. 

Section 23-104, R. R. S. 1948, provides: “Each county 
shall have power * * * (6) to make all contracts and 
to do all other acts in relation to the property and 
concerns of the county necessary to the exercise of its 
corporate powers; * * *.” Section 23-106, R. R. S. 1943, 
directs that: ‘The county board shall manage the coun- 
ty funds and county business except as otherwise spe- 
cifically provided.” In Speer v. Kratzenstein, 143 Neb. 
300, 9 N. W. 2d 306, this court held: “County commis- 
sioners are clothed with the powers expressly conferred 
upon them by statute and also such powers as are re- 
quisite to enable them to discharge the official duties 
devolved upon them by law.” See, also, Wherry v. 
Pawnee County, 88 Neb. 503, 129 N. W. 2d 1013; Beadle 
v. Harmon, 130 Neb. 389, 265 N. W. 18. In Gamboni 
v. County of Otoe, 159 Neb. 417, 67 N. W. 2d 489, it is 
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stated: “Unless prohibited by statute, a county board 
may adopt such means to assist county officers to pro- 
perly discharge the duties of their offices as in its judg- 
ment it shall deem necessary.” 

The county commissioners testified in substance that 
the rapidly expanding population of Sarpy County de- 
manded more time than part-time board members could 
devote; that they could not adequately investigate all 
areas of responsibility; that the county was disregarded 
because of a lack of knowledge concerning available 
state and national funds; that legislation affecting the 
county should be examined and the county be compe- 
tently represented; that there was.a need for someone 
to assemble information in many branches of govern- 
ment management so that the board could function more 
efficiently; and that the hiring of an assistant had been 
considered for about a year and a half prior to the ap- 
pointment. No other pertinent testimony was adduced 
concerning the judgment of the county commissioners 
and their purposes in employing an administrative as- 
sistant. 

“County boards are usually given authority to make 
all contracts necessary and incident to the management 
of the interests of the county, and they may stipulate 
as to the manner in which such contracts are to be per- 
formed and contract with ministerial officers of the 
county, unless such contracts are prohibited by statute.” 
14 Am. Jur., Counties, § 40, p. 209. 

The duties of the assistant described in the board’s 
resolution and the evidence were not shown to be pro- 
hibited, there was no contradiction or impeachment of 
the commissioners’ testimony that hiring an assistant 
was a county need, and there was no claim that Payne 
did not perform the work assigned to him. Notice can 
be taken of the comparatively sudden growth of Sarpy 
County and the unforeseen problems and duties that 
necessarily resulted. Neither the plaintiff nor inter- . 
vener submitted evidence from which the trial court 
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could have found that there was a doubt concerning the 
power of the board to employ assistance for the stated 
purposes. Even where there is conflicting evidence in 
a trial to the court, this court will not disturb findings 
of fact unless they are clearly wrong. Rothenberger 
v. Wilks, 186 Neb. 514, 184 N. W. 2d 626; American 
Standard Ins. Co. v. Tournor, 186 Neb. 585, 185 N. W. 
2d 267. To extend the theory of strict judicial con- 
struction to the circumstances of this case would defeat 
the purposes for which the Legislature specifically 
granted to counties the right to perform acts essential 
to the concerns of the county. As the trial judge aptly 
stated, section 23-104, R. R. S. 1943, is not a “strait 
jacket.” 

Relative to the second assignment of error, there was 
evidence that a primary duty of the administrative as- 
sistant was to lobby, and that county officials and board 
members had lobbied occasionally and had performed 
other tasks included in the new position. Intervener 
argues that an elected state Legislator was representing 
Sarpy County, that the county board, county clerk, and 
county attorney previously performed duties included 
in the job plan for the board’s assistant, and that no 
general law authorizes the hiring of an administrative 
assistant or a lobbyist. 

Speer v. Kratzenstein, supra, confirms at page 317 
that: ‘“Concededly, a county board is without power to 
contract with a person to perform acts which are a part 
of the official duties imposed by statute on the board 
itself or another county officer or on an officer of the 
state. 20 C. J.S. 1014, sec. 180.” In 20 C. J.S., Counties, 
§ 180, p. 1013, it is more comprehensively stated that 
county boards may not hire a person to perform (1) un- 
authorized acts, (2) official discretionary duties of the 
board, or (3) statutory official duties of the board or 
another county or state official. At pages 1014 and 
1015, it is stated: “With these limitations county boards 
have implied power to employ such agents and servants 
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as may be required for county purposes and which are 
not otherwise provided for by statute or by the state 
constitution; and the wisdom and expediency of making 
a particular contract of employment is within the ex- 
clusive discretion of the board. Where only part of 
the services contracted for in a particular case are with- 
in the power of the board to engage, the contract is 
nevertheless valid as to that part.” See, also, Campbell 
v. Douglas County, 142 Neb. 773, 7 N. W. 2d 764. 

The evidence and the law relied upon do not support 
the contention that enumerated duties of the admin- 
istrative assistant properly belonged to other officials, 
and there was neither proof nor intimation that other 
county officers had been shirking their statutory as- 
signments. 

Concerning the numerous references to lobbying, it 
is stated in 51 Am. Jur. 2d, Lobbying, § 1, p. 991: 
“ ‘Lobbying’ has a well-defined meaning in this coun- 
try: addressing or soliciting members of the legislative 
body, in the lobby or elsewhere, for the purpose of in- 
fluencing their vote. Thus, in its broadest meaning, 
lobbying constitutes an indispensable element of the 
legislative process, that of communicating the people’s 
needs and wishes to the legislature.” At page 997 it 
is mentioned that court decisions disagree concerning 
the authority of municipal corporations to employ lob- 
byists. However, in Nebraska prior to 1965, section 
50-306, R. R. S. 1943, excluded duly appointed or elected 
officials of counties and cities from registering as lob- 
byists ““* * * when appearing on behalf of themselves 
or on matters pertaining to their respective political 
subdivisions, * * *.” The Legislature obviously viewed 
it as a legitimate activity of a county; and when por- 
tions of the act were repealed, it is significant that the 
Legislature neither banned lobbying by county em- 
ployees nor did it assign those activities to any parti- 
cular county officials. 
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The trial court’s finding as to the second alleged error 
must be affirmed. 

Concerning the third assignment of error, it was not 
questioned that no funds had been earmarked in the 
1968-1969 budget for an administrative assistant, and 
that there was a reserve of county funds available as 
well as cash on hand as of January 1, 1969. 

The sections of the budget act relied upon are in sub- 
stance: Section 23-909, R. R. S. 1943, requires the coun- 
ty board to adopt a budget and to appropriate certain 
amounts for the various offices. Section 23-912, R. R. S. 
1943, provides that the funds allocated to the depart- 
ments or offices be used only for the purposes of those 
departments. Section 23-916, R. R. S. 1943, states that 
no officer or other agency shall contract to spend money 
not included in or in excess of the budget provided for 
that office. Section 23-917, R. R. S. 1943, exempts a 
county from liability on violations of section 23-916, R. 
R. S. 1943. 

The county board adopted a budget as directed, and 
the other sections cited by intervener obviously have 
no reference to contracts executed by a county board; 
hence, intervener’s conclusion is without basis. In 
Becker v. County of Platte, 155 Neb. 180, 50 N. W. 2d 
814, this court commented: “That valid claims may 
be presented, the allowance of which will result in 
deficits, is contemplated by the Act * * *.” Reference 
is therein made to section 23-903, R. R. S. 1943. The 
court also found that the contracts in question were not 
in violation of the budget act “* * * because of the 
condition of the assessor’s budget at the time they were 
entered into.” 

Intervener under this assignment of error cites sec- 
tions 23-132 and 23-336, R. R. S. 1943. 

The limitations under which a county board may 
contract and issue warrants after the adoption of the 
annual budget are specified in section 23-132, R. R. S. 
1943; however, a review of the record fails to reveal a 
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violation of this statute. There was no proof that 85 
percent of the budget had been exhausted and that 
there was no money in the treasury to the credit of 
the proper fund as of December 30, 1968. See, also, 
§ 23-134, R. R. S. 1943. Furthermore, the procedure for 
a taxpayer to question the allowance of a claim under 
this section is set out in section 23-136, R. R. S. 1943. 
This procedure was not followed. See, Beadle v. Har- 
mon, supra; Speer v. Kratzenstein, supra. 

Intervener argues the contract in question is void be- 
cause not expressly authorized by statute, citing section 
23-336, R. R. S. 1943. This contention overlaps the first 
assignment of error, and it has been determined that 
the Sarpy County board of commissioners did not ex- 
ceed its expressly conferred power to manage the coun- 
ty business and funds and to contract when necessary. 
Even if some irregularity had been proved, it was held 
in Capital Bridge Co. v. County of Saunders, 164 Neb. 
304, 83 N. W. 2d 18, that section 23-336, R. R. S. 1948, 
“* * * has no application where the county has generai 
authority to make the contract but the power has been 
irregularly exercised.” 

Finally, intervener contends that the funds used to 
pay the administrative assistant were spent in contra- 
vention of section 77-2032, R. R. S. 1948, in that the 
money was not transferred by resolution of the county 
board to the general fund prior to expenditure. 

It is admitted that the salary and expenses were paid 
directly from the inheritance tax fund, the first pay- 
ment having been made about 6 weeks after the con- 
tract of employment. 

No authority is cited for the conclusions prayed for 
by intervener. 

In 17 Am. Jur. 2d, Contracts, § 166, p. 523, it is stated: 
“A contract, although in violation of a statute, will not 
be declared void if it was not the intent of the legis- 
lature to make it illegal and void, * * *.” In 17C.J.S., 
Contracts, § 190, pp. 982 and 983, it is stated: “To in- 
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validate the contract, the illegality must be inherent 
and not merely collateral, * * * One may not rely on 
illegality where the doing of that said to be forbidden 
may reasonably be made legal and possible through 
administrative or judicial action.” 

Under the inheritance tax statute there is no express 
prohibition against spending county funds not properly 
credited; there is no penalty for failure to credit money 
as Set out; there is no clause nullifying a contract pur- 
suant to which payments have been made from an in- 
appropriate budget; and there are other specific statu- 
tory protections for people contracting with a county 
board. It cannot be assumed that the Legislature in- 
tended a contract executed under the circumstances 
presented in this case to be void. 

It was established in this lawsuit that the county 
board of Sarpy County had authority to execute the 
contract, the employee performed pursuant thereto, and 
there was money available in a proper fund to pay for 
the services. The county board'could not have avoided 
liability and a taxpayer cannot demand that the board 
members be personally liable. See, Warren v. County 
of Stanton, 147 Neb. 32, 22 N. W. 2d 287; Capital Bridge 
Co. v. County of Saunders, supra. 

It is determined that the trial judge carefully con- 
sidered and properly decided all the issues; therefore, 
his findings and judgment are affirmed. 

AFFIRMED. 


Watte LUMBER COMPANY, INC., A CORPORATION, APPELLEE, 
v. Mastp Bros., INc., ET AL., APPELLANTS, IMPLEADED WITH 
CAMERON E. GRAY ET AL., APPELLEES. 

200 N. W. 2d 119 
Filed August 4, 1972. No. 38247. 


1. Landlord and Tenant: Mechanic’s Liens. A tenant cannot, with- 
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out the authority of the landlord, charge the land with a lien 
for materials for constructing or improving a building thereon. 
The mechanic’s lien law of this state requires 
that a contract for material, labor, etc., for an improvement 
on real estate shall be made with the owner thereof or his 
agent; and a tenant of real estate, because of his tenancy, is 
not the agent of his landlord for that purpose. 

Estates: Mechanic’s Liens. Although a mechanic’s lien when 
filed attaches only to an equitable estate, it may be enforced 
against the fee after the equitable and legal titles have merged. 
Estates. The general legal rule is that, when a greater and 
a lesser estate meet in one person, without an intervening 
estate, the lesser estate is merged in the greater. 

Estates: Equity. In equity, the common law legal rule as to 
merger is not always followed, and mis doctrine of merger is 
not favored. 


Equity will prevent or permit a merger as 
will best subserve the purposes of justice and the actual and 
just intent of the parties, whether express or implied. 
Estates. A merger does not always or necessarily result from 
such a coinciding of lesser and greater estates. 

Whether lesser and greater estates will be held to have 
coalesced will depend upon the facts and circumstances in the 
particular case, the then intention of the party acquiring the 
two estates, and the equities of the parties to be affected. 
Estates: Trial: Equity. In determining whether a merger of 
titles to real estate has taken place, the court will consider 
the circumstances of the particular case in the light of equity 
and good conscience. 

Pleadings: Trial: Evidence. A general denial is available to a 
defendant to challenge one or more of the elements essential to 
a recovery by the plaintiff, and the effect of the denial is to 
put the burden on the plaintiff to establish by evidence the 
matters denied. 

Landlord and Tenant: Abandonment. An abandonment of leased 
premises by the tenant constitutes an offer to terminate the 
lease, and an abandonment or surrender of the leased premises 
together with an acceptance thereof by the landlord as by re- 
sumption of possession, may constitute a surrender by opera- 
tion of law. 


Whether there has been an acceptance by the 
landlord of the tenant’s abandonment of the premises is largely 
a matter of intention and such an acceptance may be inferred. 
from acts of the landlord inconsistent with the continuance of 
the lease. ; 
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13. Landlord and Tenant: Mechanic’s Liens: Foreclosure: Parties. 
A person whose leasehold interest is terminated, in premises 
upon which there is a mechanic’s lien, is not a necessary party 
to a petition for foreclosure. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Femuer, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Robert M. Harris and Van Steenberg, Winner & Brow- 
er, for appellants. 


Wright & Simmons, for appellee Waite Lumber Co., 
Inc. 


James R. Hancock, Orie C. Adcock, and W. A. Herman, 
for appellees Gray et al. 


Heard before SPENCER, SMITH, and Newton, JJ., and 
Stuart and Buck ey, District Judges. 


BuckKLeyY, District Judge. 

This is an action for foreclosure of five mechanic’s 
liens, brought against Masid Bros., Inc., owner of the 
land involved, and Hartford Accident and Indemnity 
Company, who allegedly had given a bond in substitu- 
tion for the land pursuant to section 52-121, R. R. S. 
1943. The trial court found in favor of all lien claim- 
ants but judgment as to all but Cameron E. Gray, doing 
business as Gray’s Plumbing and Heating have been 
satisfied. Masid and Hartford appeal from Gray’s judg- 
ment against them. 

Masid is a corporation wholly owned by brothers Leo 
Masid, vice president, and Sammy Masid, president. 
Masid was the fee owner of a one story brick building 
in Scottsbluff, Nebraska. Half of the building had been 
leased in March 1968, to Western Office Supply Com- 
pany. On September 2, 1969, Masid leased the other 
half of the building to Chris Verges for use as the 
Beefeaters Restaurant and Lounge. The written lease 
provided for a term of 10 years commencing November 
5, 1969, with rent of $500 per month for the first 5 years 
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and $600 per month thereafter, with a 5-year option to 
renew. The lease also provided that: “It is agreed 
that the leased premises will be remodeled by Second 
Party (Verges), at Second Party’s (Verges) sole cost, 
which remodeling will include decorating, it being fur- 
ther agreed that First Party (Masid) will bring all 
utilities to the leased premises, to include water, natura! 
gas, electrical power and sanitary sewer, and in addi- 
tion, will enclose the open pipes in the building and 
enclose the air-conditioners in the building. First Party 
(Masid) further agrees to rough-in for two toilets, all 
necessary plumbing, to include water, hot and cold and 
sanitary sewer. ... 

“It is agreed that all equipment and fixtures of Second 
Party (Verges) may be removed cn the termination of 
this lease, under the terms thereof, but that anything 
attached to the building, to include false ceiling, parti- 
tions or carpeting will remain a part of the building.” 

Verges entered into verbal agreements with various 
contractors and material suppliers to do the necessary 
work, including the work required by the lease of Masid. 
All bills were submitted to Verges and all payments 
made on the claimants’ accounts were made by Verges. 
None of the claimants had any written contract with 
Masid, either for Masid’s portion of the work required 
by the lease or in the form of an agreement to be 
responsible for Verges’ debts. 

Verges operated the Beefeaters from March 1970, until 
the first week in July 1970, when, suddenly and un- 
expectedly, he abandoned the premises taking some of 
the equipment with him. Masid locked the building, 
later replaced the equipment taken by Verges, and in 
December 1970, leased the same premises to Copper 
Kettle, Inc. 

The trial court did not set forth a basis for its judg- 
ment. Masid’s principal contention is that Gray’s lien 
could not attach to Masid’s fee title because he had no 
contract with Masid, express or implied, as required by 
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the mechanic’s lien statute but only with Verges, the 
tenant, who was not Masid’s agent for that purpose. 

We have said that a tenant cannot without the author- 
ity of the landlord charge the land with a lien for mate- 
rials for constructing or improving a building thereon, 
and the tenant is not the landlords’ agent for this pur- 
pose, even if he has the landlord’s consent. Platner 
Lumber Co. v. Krug Park Amusement Co., 131 Neb. 
831, 270 N. W. 473; Waterman v. Stout, 38 Neb. 396, 
56 N. W. 987; Moore v. Vaughn, 42 Neb. 696, 60 N. W. 
914; Frost, Curyea & Murtey v. Ronne, 113 Neb. 655, 
204 N. W. 387. 

Gray contends that the equitable doctrine of merger 
should apply, whereby, upon the abandonment by Verges 
of his leasehold estate, and Masid’s reentry and reletting 
of the premises, the leasehold and fee estates merge, 
subjecting Masid’s fee to the payment of Gray’s lien. 
We agree. 

Although a mechanic’s lien when filed attaches only 
to an equitable estate, it may be enforced against the 
fee after the equitable and legal titles have merged. 
Central Construction Co. v. Highsmith, 155 Neb. 113, 
50 N. W. 2d 817; Harte v. Shukert, 94 Neb. 210, 142 
N. W. 517. 

The general rule is that where two unequal estates 
vest in the same person at the same time without an 
intervening estate, the smaller is thereupon merged in 
the greater. Peterborough Savings Bank v. Pierce, 54 
Neb. 712, 75 N. W. 20; American Savings & Loan Assn. 
v. Barry, 123 Neb. 523, 243 N. W. 628; Central Con- 
struction Co. v. Highsmith, supra. 

But, in equity the common law legal rule as to mer- 
ger is not always followed, and the doctrine of merger 
is not favored. Equity will prevent or permit a merger 
as will best subserve the purposes of justice and the 
actual and just intent of the parties, whether express 
or implied. American Savings & Loan Assn. v. Barry, 
supra; Watson v. Dalton, on rehearing, 146 Neb. 86, 20 
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N. W. 2d 610; 53 Am. Jur. 2d, Mechanic’s Liens, § 322, 
p. 850; 28 Am. Jur. 2d, Estates, § 381, p. 589. 

This court has said: “But merger does not always 
or necessarily result from such a coinciding of such 
estates. .. . Whether the two estates will be held to 
have coalesced will depend upon the facts and circum- 
stances in the particular case, the then intention of the 
party acquiring the two estates, and the equities of the 
parties to be affected.” Peterborough Savings Bank v. 
Pierce, supra. See, also, Central Construction Co. v. 
Highsmith, supra. 

In American Savings & Loan Assn. v. Barry, supra, 
we said: “. .. in determining whether a merger has 
taken place the court will consider the circumstances 
of the particular case in the light of equity and good 
conscience.” 

On at least three occasions this court has applied 
equitable principles to decide whether to merge a lease- 
hold estate with mechanic’s lien attached with the fee. 
In Harte v. Shukert, supra, the lessee of an apartment 
building spent more than $70,000 on permanent improve- 
ments with the consent of the owner. The lessee be- 
came insolvent and was adjudged a bankrupt. The 
trustee, pursuant to a void order, surrendered the lease- 
hold estate to the owner who remodeled the improved 
building and relet parts of it. There we observed: 
“Shukert knew what was being done on the premises 
by Hanson and Harte, and observed the progress made 
by them in improving his property. Months before 
Hanson began to remodel the building, Shukert knew 
of his tenant’s intention to improve it in a manner re- 
quiring the outlay of large sums of money. He stood 
by for more than a year and saw improvements made 
at the rate of thousands of dollars a month until the 
aggregate exceeded $70,000. He knew Harte’s connec- 
tion with the work, and during a portion of the time 
visited the premises daily. For the entire period cov- 
ered by these expenditures, no rent was ever paid when 
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due. While the property was being improved, Shukert 
did not exact payment of the monthly rentals according 
to the terms of the lease or attempt to exercise his op- 
tion to cancel it. Had he done so, the situation of 
Hanson and Harte would have been changed. In that 
event their improvements and expenses would have been 
stopped at the end of the first month of the term... . 

“It is further argued that the decree is erroneous be- 
cause it permits the fee to be sold to satisfy Harte’s lien, 
which attached only to the leasehold of Hanson. There 
were two estates, the fee and the leasehold. That Shu- 
kert owns the fee is unquestioned. After he assumed to 
forfeit the lease, he took possession of the demised 
premises and of all the improvements made by Hanson 
and Harte, and ever since has used both estates as his 
own property. He remodeled the improved building 
at a cost of $15,000, and leased different parts of it to 
different persons. He has not kept the estates separate, 
and for the purposes of the lien has merged the lease- 
hold in the fee.” 

In Platner Lumber ‘Co. v. Krug Park Amusement Co., 
supra, the leasehold estate lienholder relied upon Harte 
v. Shukert, supra, to urge merger of the estates. There 
the Cassel Realty Company leased to Krug Park Amuse- 
ment Company land in Omaha, Nebraska, known as Krug 
Park, and used by the lessee as an amusement park. 
The lessee was constantly and increasingly delinquent in 
rent payments during which time the lessee contracted 
with Platner Lumber Company and others to rebuild the 
bathhouse destroyed by fire in 1932. In the winter of 
1933 the lessee did not pay the watchman, but the owner, 
being interested in some of the buildings, paid the watch- 
man so that he would not abandon the premises. After 
the Krug Park Amusement Company went into bank- 
ruptcy, the Cassel Realty Company did not lease the 
premises, but agreed with a former officer of the lessee 
to run the park by arrangement with Krug Park Amuse- 
ment Company if he paid $50 per day. But it refused 
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to insure his possesion as against the lessee or anyone 
claiming through or under it. There we said: “It does 
not necessarily follow that an estoppel against the land- 
lord to exercise an option to forfeit the lease because 
the rent has not been paid causes a merger of the estates 
and an attachment of the lien to the fee. Such cannot be 
the fact when the evidence discloses, as in this case, that 
there has been no merger of the leasehold with the fee; 
that there has been no forfeiture; and that the estates 
remain separate and distinct, not only as a matter of 
fact, but because the landlord is estopped to exercise the 
option of forfeiture. ... 

“The facts in the case at bar and the Shukert case 
are distinguishable because in that case the landlord 
illegally took possession and appropriated the leasehold 
interest, including the expensive improvements erected 
by the lessee, to his own use and benefit, to the exclu- 
sion of a lienholder.” 

In Central Construction Co. v. Highsmith, supra, the 
land was owned by Wholesalers Adjustment Company, 
who on August 1, 1946, contracted to sell it for $1,300 to 
Highsmith, who took possession. While making pay- 
ments on the contract he mortgaged the property to the 
Bilbys on October 3, 1946. On January 16, 1947, High- 
smith contracted for the construction of a porch to 
the house for $1,180, resulting in a lien and a proceed- 
ing for its foreclosure. On January 18, 1947, the adjust- 
ment company deeded the property to the Ehlers, and 
Highsmith assigned his contract to Ehlers. The inter- 
ests of the Ehlers are not too clearly defined, but on 
the whole it is clear that Mrs. Ehlers owned the title. 
The deed and assignment were recorded in October 1947, 
at which time Bilbys released the mortgage and High- 
smith gave a quitclaim deed. Mr. Ehlers claims to have 
paid for the deed, assignment, release, and quitclaim 
deed. Ehlers claimed title to the propery and that the 
mechanic’s lien was null and void. There we said: 
“Mr. Ehlers testified that he paid the amount due under 
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the contract and obtained the adjustment company deed. 
By deed from Highsmith, Mrs. Ehlers secured whatever 
interest he had in this property and performed the High- 
smith contract. A clear intention to merge the titles 
is shown. The equities all require that it be held that a 
merger of the adjustment company’s legal title and High- 
smith’s equitable title occurred when Mrs. Ehlers ac- 
quired both estates. . . . Although a mechanic’s lien 
when filed attaches only to an equitable estate, it may 
be enforced against the fee after the equitable and legal 
titles have merged. ... It further follows that the 
mechanic’s lien, if valid, is a lien on the fee title shown 
to be held by Mrs. Ehlers.” 

In light of these decisions, we turn to the instant case. 
Both Masid and Verges were obligated to improve the 
south half of the building to make what was an open 
area into a restaurant and lounge. The improvements 
required of Verges were substantial, indicating that 
they would not have been made except in contempla- 
tion of their use by Verges during the 10-year term plus 
5 years option to renew fixed by the lease. 

Masid was totally familiar with the improvements 
Verges contracted for, including those required of Masid. 
There was some form of arrangement between Masid 
and Verges whereby Verges undertook the entire job, 
but Leo Masid denied Verges was Masid’s agent or that 
Masid had any arrangement to repay Verges for its 
share, except to say that, ‘“He owed us money.” 

Construction began about November 20, 1969, and 
finished in early March 1970. Verges made the required 
rent payments on November 5, 1969, and December 5, 
1969, but none thereafter, and thus was in default dur- 
ing most of the construction period. Masid never exer- 
cised its option to forfeit or cancel the lease, but rather 
stood by and let Gray and the other material and labor 
suppliers finish the job. Leo Masid, in fact, visited the 
site almost daily and was consulted numerous times by 
Allen Crecilius, general foreman of the work, about 
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those items Leo agreed were Masid’s responsibility. 

After Verges suddenly abandoned the premises, for 
reasons unknown, Masid took immediate possession to 
protect its property. While Verges’ actions were not 
indicative of any intent to return to the premises, there 
is no evidence. that Masid attempted to communicate 
with Verges or give Verges any notice of forfeiture or 
cancellation of the lease. Yet Masid proceeded to make 
some improvements and then lease the property to 
Copper Kettle, Inc., less than 6 months after Verges 
left. The lease to Copper Kettle, Inc., was for the same 
monthly rental and makes no mention of the Verges 
lease or any claimed equitable interest of Verges in 
the premises. Thus Masid by its action clearly intended 
to foreclose Verges from any and all leasehold estate 
he had. Masid, however, argues that by virtue of our 
holdings in Bernstein v. Seglin, 184 Neb. 673, 171 N. W. 
2d 247, it had no choice but to relet the premises to 
mitigate damages. There we held, overruling a prior 
decision, that a landlord may not unreasonably refuse to 
accept a qualified and suitable tenant for the purpose 
of mitigating the damages recoverable from a tenant 
who has abandoned the leased premises prior to the ex- 
piration of the term. But even if Masid had a positive 
duty to relet the premises, it was not necessarily penal- 
ized by having a merger occur as a matter of law, for, 
as we previously stated, such a merger that would make 
Masid liable for Gray’s lien will occur only if equity 
and good conscience so dictate. 

That such a merger should result here becomes evi- 
dent when we examine the position of the parties at 
the time Masid relet to Copper Kettle, Inc. It now owned 
a building, half of which had been completely changed 
into a restaurant and lounge, at a cost of nearly $20,000, 
of which Masid paid nothing and Verges paid over 
$8,000, notwithstanding the lease called for a signifi- 
cant portion of the improvement to be made by Masid. 
The construction included the completion of a partial con- 
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crete block wall into a complete, permanent fire wall, 
cut through and above the roof 18 inches. Internal 
structuring was done to result in a kitchen, table and 
chair area, including the bar, a banquet room, a store- 
room and office, and two restrooms. The floor was car- 
peted, steam pipes and heating units were covered, all 
the usual equipment for the bar, kitchen, and restrooms 
were installed, and the necessary plumbing and electri- 
cal installations were completed. Verges operated the 
restaurant only 4 months of the 10-year lease. When 
Verges left he removed the tables and chairs, the bar, 
and the kitchen range. Masid replaced these and 
changed some electrical facilities before reletting. The 
cost of this is not shown, but it comprises only a minor 
portion of the total improvements made. Masid was 
in a position to lease a completely furnished and equipped 
restaurant and lounge, which it did, and it is signifi- 
cant that the new lease makes no mention of any im- 
provements to be made by either Masid or Copper Kettle, 
Inc., obviously because none were needed. 

To allow Masid to so enrich itself at the expense of 
Gray, and the other lienholders, would produce an un- 
conscionable result, which equity will not permit. 

There is due and owing to Gray the sum of $6,101.17, 
and he has a valid lien on the fee title of Masid for that 
amount. The trial court’s judgment was correct. 

Appellant Hartford claims that the judgment against 
it should be reversed for want of proof. 

Gray, in his cross-petition, alleged: “That Hartford 
. . . has written its bond in substitution for the land 
herein described, and this Defendant is entitled to judg- 
ment against Hartford .. . for $6,101.17, costs, interest 
and equitable relief.” No copy of the alleged bond was 
attached to the cross-petition. Masid and Hartford de- 
nied generally all allegations of the lien claimants not 
expressly admitted. 

A general denial is available to a defendant to chal- 
lenge one or more of the elements essential to a re- 
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covery by the plaintiff, and the effect of the denial is 
to put the burden on the plaintiff to establish by evi- 
dence the matters denied. Master Laboratories, Inc. v. 
Chesnut, 154 Neb. 749, 49 N. W. 2d 693. 

No evidence whatsoever was offered as to even the 
existence of the alleged bond. Gray has wholly failed 
to prove any essential element of this cause of action. 
There was no basis for the trial court’s judgment against 
Hartford and it shoud be reversed. 

Appellants assign as error the trial court’s finding 
that Verges had been properly summoned as a party. 
Verges was served personally in Montrose County, Colo- 
rado, by the sheriff of that county. He did not appear 
at the trial and no judgment was rendered against him. 

The validity of the service on Verges is not material 
because Verges was not a necessary party to the action. 
The liens were filed against Masid’s fee title. Gray’s 
action to foreclose the lien was filed on August 28, 1970, 
well after Verges abandoned and Masid reentered the 
premises. When Masid leased to Copper Kettle, Inc., 
Verges no longer had any interest in the property. 

“An abandonment of leased premises by the tenant 
constitutes an offer to terminate the lease, and an aban- 
donment or surrender of the leased premises, together 
with an acceptance by the landlord, as by resumption 
of possession, may constitute a surrender by operation 
of law.” 51C C. J. S., Landlord and Tenant, § 125(1), 
p. 398. “. .. whether there has been an acceptance 
by the landlord of the tenant’s abandonment of the 
premises is largely a matter of intention, and such an 
acceptance may be inferred from acts of the landlord 
inconsistent with the continuance of the lease.” 51C 
C. J. S., Landord and Tenant, § 125(4), p. 402. 

We conclude that from the conduct of Verges and 
Masid as previously described, a surrender of the lease 
occurred, terminating any interest of Verges in the prop- 
erty. A person whose leasehold interest is terminated, 
in premises upon which there is a mechanic’s lien, is 
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not a necessary party to a petition for foreclosure. See, 
McCormick v. Lawton, 3 Neb. 449; Pickens v. Polk, 42 
Neb. 267, 60 N. W. 566; Glover v. Hargadine-McKittrick 
Dry Goods Co., 62 Neb. 483, 87 N. W. 170. 

The judgment of the district court against Hartford 
is reversed and the cause is remanded with directions 
to dismiss the action as to Hartford. The judgment of 
the district court in all other respects is affirmed. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


Rose M. WorKMAN ET AL., APPELLEES, V. GREAT PLAINS 
INSURANCE Co., INC., A CORPORATION, APPELLANT. 
200 N. W. 2d 8 


Filed August 4, 1972. No. 38270. 


1. Insurance: Public Administrative Bodies and Procedures: Con- 
tracts. No insurance policy or certificate of any kind shall be 
issued or delivered in this state unless and until a copy of the 
form thereof has been filed with the Department of Insurance, 
and approved by it. 

2. Insurance: Contracts. Section 44-348, R. R. S. 1948, does not 
prohibit the insurance company from printing in or attaching 
to an insurance policy additional or altered terms or conditions 
not found in the standard approved form, provided they are 
not inconsistent with or a waiver of any of the provisions of 
such authorized approved form. Provisions not in conflict with 
the provisions of such an approved form may be added when 
necessary to express the terms of a contract of insurance which 
is authorized. 

8. Trial: Appeal and Error: Judgments. The findings of a court 
in a law action in which a jury is waived have the effect of a 
verdict of a jury and will not be disturbed on appeal unless 
clearly wrong. ; 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Bernard Wishnow and Ginsburg, Rosenberg, Ginsburg 
& Krivosha, for appellant. 
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Richard H. Williams of Nelson, Harding, Marchetti, 
Leonard & Tate, for appellees. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTOoNn, and CLINTON, JJ. 


McCown, J. 

This is an action for a declaratory judgment to de- 
termine whether the coverage of an automobile liability 
insurance policy extended to a sister of the named in- 
sured, who was driving the insured vehicle with per- 
mission. The critical issues involve an “omnibus” clause 
and an endorsement which excluded “all other drivers 
except the named insured” from coverage. 

The owner’s insurance policy involved was issued to 
the plaintiff, Rose M. Workman, upon an application 
signed by her January 26, 1966, and covered the period 
ending July 26, 1966. The policy contained an “omnibus” 
clause which included as an insured any person using 
the automobile with the permission of Rose M. Work- 
man. There was also an endorsement issued headed: 
“ENDORSEMENT VOIDING AUTOMOBILE INSUR- 
ANCE WHILE A CERTAIN PERSON IS OPERATING 
CAR.” It contained printed language: “(T)he company 
shall not be liable for loss, damage, and/or liability 
caused while the automobile described in the policy or 
any other automobile to which the terms of the policy 
are extended is being driven or operated by the follow- 
ing named person.” It then named Gary Workman and 
Jerry Workman, brothers of the insured. The printed 
form of the basic policy and the printed form of the en- 
dorsement had both been approved by the Nebraska 
Department of Insurance. 

The policy was renewed’ from time to time by the 
issuance of renewal certificates. In April 1968, the de- 
scription of the insured vehicle was changed and the 
name of Rose M. Workman’s sister, Janice, was noted 
as a driver, se a for the purpose of premium com- 
putation. 
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On July 29, 1968, Rose M. Workman requested the 
insurance company to cancel Janice Workman from the 
policy because she would no longer be driving the car. 
The policy was then renewed for the period from July 
31, 1968, to January 31, 1969, including the omnibus 
clause. An endorsement was also issued on the identical 
form which had previously excluded Rose M. Workman’s 
two brothers. It too contained in large letters at the top 
the words “ENDORSEMENT VOIDING AUTOMOBILE 
INSURANCE WHILE A CERTAIN PERSON IS OPER- 
ATING CAR.” The endorsement applied to all cover- 
ages and provided in the printed portion: ‘“(T)he com- 
pany shall not be liable for loss, damage, and/or lia- 
bility caused while the automobile described in the policy 
or any other automobile to which the terms of the policy 
are extended is being driven or operated by the follow- 
ing named person.” The words “the following named 
person” were stricken and the company typed in the 
blank space below: “All other drivers except the nam- 
ed Insured.” The endorsement concluded that “in all 
other respects this policy remains unchanged.” 

On November 30, 1968, the insured vehicle was in- 
volved in an accident while it was being driven by 
Wuanita Workman, another sister of Rose M. Workman. 
She was driving the vehicle with the permission of Rose 
M. Workman. Following the accident, the defendant 
insurance company advised Rose that it had no obliga- 
tions with respect to the accident because the endorse- 
ment excluded all other drivers except Rose. This ac- 
tion was then commenced by Rose M. Workman and 
Wuanita Workman. 

The district court specifically found that the policy 
contained an omnibus clause; that the endorsement ex- 
cluding “all other persons except the named insured” 
was on a form which had been approved by the Depart- 
ment of Insurance but that the manner in which the 
endorsement was used was not in the form approved 
by the Department of Insurance as required by section 


VoL. 189] JANUARY TERM, 1972 25 


Workman v. Great Plains Ins. Co., Inc. 


44-348, R. R. S. 1943; and said endorsement was void 
and of no force and effect and contrary to the public 
policy of the State of Nebraska. The district court de- 
termined that the liability insurance policy was in full 
force and effect at the time of the accident; required 
the defendant insurance company to assume the duties 
of coverage; and allowed an attorney’s fee for plain- 
tiffs’ attorneys for services in the district court. 

The crucial issue in this case revolves around the 
printed endorsement form which was altered and used 
by the insurance company as an endorsement on an 
approved insurance policy form. The regular policy 
form contained an unrestricted omnibus clause which 
included as an insured, any person using the automobile 
with the permission of the named insured. This omni- 
bus coverage was not directly revoked, amended, or 
even referred to in the endorsement. The defendant in- 
surance company asserts that there is no statute, and 
therefore no public policy, which prohibits the use of 
such an altered endorsement form, and that the insur- 
ance company has the right to limit its liability and to 
impose restrictions and conditions upon its contractual 
obligations as it wishes. This argument ignores section 
44-348, R. R. S. 1943, which provides: “No insurance 
policy or certificate of any kind shall be issued or de- 
livered in this state unless and until a copy of the form 
thereof has been filed with the Department of Insur- 
ance, and approved by it.” 

It is obvious that the public policy of the State of 
Nebraska as to insurance may be expressed and enforced 
by the Department of Insurance through the exercise 
of its powers under this and other statutes, as well as 
by the Legislature in the enactment of specific statutes. 
The representative of the Department of Insurance who 
testified in this case was the individual who had re- 
viewed and approved the printed form of endorsement 
relied on by the insurance company here. He testified 
that he had never approved an endorsement which would 
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eliminate coverage for all drivers other than the named 
insured. He also testified that the Department of In- 
surance guidelines with reference to the approval of 
exclusionary endorsements from coverage would only 
allow approval of a restrictive endorsement “where the 
endorsement eliminates coverage on a named individual 
or on a reasonable group * * *.” It is clear that the 
printed form of endorsement which was approved by 
the Department of Insurance clearly fell within the 
guideline approval limits while the endorsement as 
altered by the defendant was completely outside the 
guidelines. 

The altered endorsement by the defendant company 
came in response to a written request by the plaintiff 
to cancel Janice Workman from the policy. This could 
have been easily accomplished by simply inserting Janice’ 
name in the approved form of printed endorsement. In- 
stead, the defendant altered the approved endorsement 
form to the extent that it not only changed its character, 
but also completely revoked the omnibus clause con- 
tained in the principal policy, without any mention 
whatever of that omnibus clause in the endorsement. 
In fact, the endorsement concluded with a recitation 
that except for the endorsement, the original policy re- 
mained unchanged. To say the least, the action of the 
insurance company created a direct ambiguity and con- 
flict in the policy which was misleading. The Depart- 
ment of Insurance certainly had the authority to carry 
out the public policy of the State of Nebraska to pre- 
vent misleading or ambiguous insurance policies. Al- 
though the statutory requirement of an omnibus clause 
currently applies only to a policy certified under the 
Financial Responsibility Act, nevertheless it is clear 
that the public policy interest of the state in automo- 
bile liability insurance policies extends not only to the 
protection of the public who may be injured by the 
operation of automobiles but also to the protection of 
the insured. 
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We have been cited to no cases directly in point on 
the factual issues here. Cases such as Jones v. Mid- 
South Insurance Co., 358 F. 2d 887, and State Farm 
Mut. Auto. Ins. Co. v. Pierce, 182 Neb. 805, 157 N. W. 
2d 399, are not applicable. In Jones, the policy did not 
contain an omnibus clause at all, nor was there any 
evidence that the policy as written would not have 
been approved by the Louisiana law. In Pierce, this 
court specifically held that the statutory requirement 
of an omnibus clause was limited to a “certified” policy 
and that an endorsement excluding coverage for a par- 
ticular named driver is not void as against public policy. 
The original endorsement form approved in this case 
falls directly within the holding of Pierce. It should 
be noted also that regardless of whether an omnibus 
clause was or was not required by statute or was or 
was not required by the Department of Insurance, it 
was contained in the policy written here, and the form 
had been approved by the Department of Insurance. 

The defendant takes the position that the change in 
the approved endorsement form was a mere minor varia- 
tion of that form and that such individual variations do 
not require approval by the Department of Insurance. 
Section 44-348, R. R. S. 1943, does not prohibit the in- 
surance company from printing in or attaching to an 
insurance policy additional or altered terms or condi- 
tions not found in the standard approved form, pro- 
vided they are not inconsistent with or a waiver of 
any of the provisions of such authorized approved form. 
Provisions not in conflict with the provisions of such an 
approved form may be added when necessary to ex- 
press the terms of a contract of insurance which is au- 
thorized. See, Onstad v. Minnesota Mut. Life Ins. Co., 
226 Minn. 546, 33 N. W. 2d 691; Heim v. American Alli- 
ance Ins. Co., 147 Minn. 283, 180 N. W. 225. It is 
obvious that the alterations of the approved form of 
endorsement here were not only inconsistent with the 
endorsement but also with the principal policy form. 
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The alterations made here were also directly conflicting 
with the omnibus clause contained in the approved basic 
policy form. In fact, the alterations constituted a com- 
plete waiver and cancellation of the omnibus clause 
without even a reference to the change effected. Such 
variations are by no means minor nor are they in any 
sense necessary to express the terms of an authorized 
contract of insurance. 

A jury was waived in the trial court and the trial 
judge specifically found that the policy here contained 
an omnibus clause; that the endorsement form approved 
by the Department of Insurance permitted the exclusion 
of named individuals, but did not authorize the ex- 
clusion of “all other persons except the named insured.” 
The trial court also found that the endorsement as 
altered here was not in the form approved by the Depart- 
ment of Insurance and was contrary to the public policy 
of the State of Nebraska and therefore void and of no 
effect. The findings of a court in a law action in which 
a jury is waived have the effect of a verdict of a jury 
and will not be disturbed on appeal unless clearly wrong. 
State Farm Mutual Auto. Ins. Co. v.. Kersey, 171 Neb. 
212, 106 N. W. 2d 31. Here there is ample evidence 
to support the trial court’s findings and they were clear- 
ly correct. 

The defendant also asserts that the allowance of at- 
torney’s fees to the plaintiff was not authorized because 
the action here was not an action “at law.” Section 
44-359, R. R. S. 1943, at the times involved here, pro- 
vided in part as follows: ‘In all cases where the bene- 
ficiary, or other person entitled thereto, brings an ac- 
tion at law upon any policy of * * * insurance * * *, 
the court, upon rendering judgment against such com- 
pany, * * * shall allow * * * a reasonable * * * attorney’s 
fee * * *.” In 1971, the Legislature made the section 
applicable to “an action upon any type of insurance 
policy” and removed the term “at law.” The defendant 
contends that a declaratory judgment action is not an 
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action “at law” unless it involves the recovery of a 
money judgment. It is of course correct that generally 
speaking declaratory judgment proceedings are probably 
neither legal nor equitable but sui generis. In any event, 
this court has previously treated a declaratory judgment 
action seeking to determine whether insurance coverage 
is applicable in particular instances or to particular per- 
sons as an action at law. See, Hawkeye Casualty Co. 
v. Stoker, 154 Neb. 466, 48 N. W. 2d 623; State Farm 
Mutual Auto. Ins. Co. v. Kersey, 171 Neb. 212, 106 N. 
W. 2d 31. A jury was specifically waived in the trial 
court. The nature of the action here is not to impose 
equitable terms on disputing parties, but to determine 
fixed legal rights. The action here takes the place of 
what would be a later action for money damages. That 
does not change the nature of the action nor make the 
statute inapplicable. 

The judgment of the district court was correct in all 
respects, and is affirmed. The plaintiffs are allowed an 
attorney’s fee of $1,000 for services in this court. 

AFFIRMED. 

BosLauGuH, J., dissenting. 

The effect of the majority opinicn is to declare void 
any endorsement to an insurance policy that makes any 
change of substance in the policy if the form of the 
endorsement has not been approved by the Department 
of Insurance under section 44-348, R. R. S. 1943. I do 
not agree that this is a correct statement of the law. 

It has long been the rule that parties may contract 
for any lawful insurance coverage. An insurer may 
limit its liability and impose restrictions and conditions 
upon its contractual obligations: not inconsistent with 
public policy or statute. Mills v. Aetna Ins. Co., 168 
Neb. 612, 96 N. W. 2d 721. Public policy is a matter 
of law, not fact, and the findings of the trial court on 
such an issue are not controlling. 

‘The parties stipulated that the endorsement in ques- 
tion in-this case was delivered to the plaintiff and signed 
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by her on or about July 31, 1968. The following appears 
above her signature on the endorsement: “In consider- 
ation of the reduced premium the named insured ac- 
cepts this endorsement as witness his signature: and 
has read and understands the contents thereof and con- 
sents to the limitation of the policy.” 

An omnibus clause is not a standard provision or 
statutory clause in an automobile liability insurance 
policy in Nebraska and there is no public policy that 
requires it be included in such policies. It is clear the 
Legislature has limited the statutory requirement to a 
policy certified under the Financia! Responsibility Act. 
See §§ 60-533 and 60-534, R. R. S. 19438. The policy in- 
volved in this case was not certified. 

The purpose of the requirement that policy forms be 
filed and approved is to protect the public from clauses 
which mislead, deceive, or unreasonably deny coverage 
granted in general provisions. A failure to comply with 
such a statute may result in the insurer being subject 
to a penalty, but the policy is not void. See, Progressive 
Mutual Ins. Co. v. Taylor, 35 Mich. App. 633, 193 N. W. 
2d 54; Graf v. Employers’ Liability Assurance Corp., 
190 Iowa 445, 180 N. W. 297; Walters v. Western Auto- 
mobile Ins. Co., 116 Kan. 404, 226 P. 746; Southern 
Casualty Co. v. Hughes, 33 Ariz. 206, 263 P. 584; Hall 
v. Metropolitan Life Ins. Co., 146 Ore. 32, 28 P. 2d 875. 

WuiTE, C. J., joins in this dissent. 


NORTHWESTERN BELL TELEPHONE COMPANY, A CORPORA- 
TION, APPELLANT AND CROSS-APPELLEE, V. WOODMEN OF THE 
WorLbD LIFE INSURANCE SOCIETY, A CORPORATION, APPELLEE 
AND CROSS-APPELLANT. 
199 N. W. 2d 729 
Filed August 4, 1972. No. 38289. 


1. Damages: Evidence: Trial. In an action for damage to property, 
the accounting records of the owner of the property damaged 
which relate to cost of repair are evidence of the actual cost 
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of the repair, but such records are not binding on the triers 
of fact. 

2. Damages: Evidence: Trial: Interest. A claim for damage to 
property, established by reference to an accounting system in- 
volving allocation of costs of overhead, labor, vehicles, and 
material, which the trier of fact may consider, but is not bound 
to accept, is not a liquidated account to allow plaintiff to re- 
cover prejudgment interest. 

3. Pleadings: Parties. The granting of leave to file a third party 
complaint is a matter entirely within the discretion of the 
trial court. 

Appeal from the district Court for Douglas County: 

Patrick W. Lyncu, Judge. Affirmed. 


Edward Sklenicka, Joseph H. McGroarty, Warren G. 
Austin, and William A. Claerhout, for appellant. 


Gaines, Spittler, Neely, Otis & Moore, for appellee. 


Heard before SPENCER, SMITH, and Newton, JJ., and 
CHADDERDON and C. THomas Wuirte, District Judges. 


C. THomas White, District Judge. 

The plaintiff sued in the district court on two causes 
of action: On a contract to indemnify and on a breach 
of contract to construct. The cause was tried to a 
jury, and the jury found for the plaintiff on a com- 
bined verdict in the amount of $74,554.75. Plaintiff 
appeals and defendant cross-appeals. 

The plaintiff is a corporation engaged in the opera- 
tion of telephone and related communication facilities, 
in interstate and intrastate commerce. Its rates are 
generally fixed by the Federal Communications Com- 
mission and other state agencies. Its business records 
are kept in a form and according to detailed standards 
fixed by the Federal Communications Commission. The 
regulations prescribed formulas fer cost allocation of 
all services, labor, materials, and overhead, primarily 
for the purpose of determining rates. 

The defendant is a fraternal benefit society with its 
principal activity the issuance of contracts of insurance 
on its members. 
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This action concerns the construction of the Wood- 
men of the World Building on Block 116 of the Original 
City of Omaha, Nebraska. Block 116 is bounded on the 
north by Douglas Street, on the south by Farnam Street, 
on the west by 18th Street, and on the east by 17th 
Street. As part of the original plat and dedication, an 
alley existed in Block 116, running east and west be- 
tween 17th and 18th Streets. The alley was 20 feet 
in width, 264 feet long, and buried beneath it were a 
sewer and electric power cables and conduits contain- 
ing telephone facilities belonging to the plaintiff. 

The defendant, prior to the contract in question, owned 
the entire south half of Block 116 and parts of sev- 
eral lots to the north of the alley, and held an option 
to purchase the remaining portions of the alley from 
other owners of property in Block 116, so that in the 
event of vacation of the alley, defendant would own the 
entire vacated alley. It was the plan of the defendant 
to build and it ultimately did build an office building 
on the south half of Block 116 and the vacated alley. 

As a condition for the vacation of the alley, the plan- 
ning commission of the City of Omaha required de- 
fendant to make provisions for the maintenance of the 
utility services then in the alley. The contract in suit 
was a result of that requirement. 

The contract was entered into on May 24, 1966. After 
recitation of the above facts, the contract required de- 
fendant to build an underground tunnel to house the 
utility lines of the plaintiff and the Omaha Public Power 
District, according to specifications attached to the con- 
tract. The contract provided that the costs of the mov- 
ing of the utilities in the tunnel would be borne by the 
defendant, and that the defendant “. . . agrees to and 
does hereby indemnify the . . . Telephone Company 
against all damages to their utility facilities located in 
the alley, .. . and for liability to the customers . . . for 
refunds or for interruption of service, caused by Wood- 
men’s excavation and construction activities and by 
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the acts and omissions of Woodmen’s architects or con- 
tractors.” 

The defendant started construction of its building and 
the plaintiff moved its telephone lines to an uncom- 
pleted tunnel. On May 7, 1968, while the construction 
activities of the defendant were in progress, a fire start- 
ed in the tunnel damaging and destroying a number of 
cables carrying local and distance call lines of the plain- 
tiff. The plaintiff made emergency repairs to the cables, 
and was required to make refunds to customers who were 
denied the use of the facilities for periods ranging from 
24 to 36 hours. Ultimately the tunnel was completed 
to specifications. 

At the date of the fire the construction site was under 
the control and occupied by the defendant and its arch- 
itects and contractors. The fire was extensively investi- 
gated and the probable cause as testified to by the in- 
vestigators was a spark from a cutting torch which 
dropped through openings at the top of the tunnel or 
the dropping of a lighted cigarette or cigar at the point 
of the fire. The evidence disclosed no other possible 
cause or causes. At the conclusion of the evidence, the 
court directed a verdict of liability on the indemnity 
portion of the contract and submitted to the jury the 
issue of a breach of the agreement to construct a tunnel. 
The jury returned a verdict of $74,544.74 on all causes 
of action. 

The plaintiff asserts seven assignments of error, but 
simply stated, they involve three issues: (1) The court 
should have ‘directed a verdict and entered judgment 
for the amount the plaintiff's evidence proved as re- 
pairs and refunds; (2) the court should have directed 
a verdict on the alleged failure of defendant to protect 
the plaintifi’s facilities and its failure to construct an 
enclosed tunnel; and (3) the court should have allowed 
interest from the date of the presentation of the repair 
statement on June 29, 1969. 

The Federal Communications Commission is give 
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the authority to prescribe a uniform system of account- 
ing for telephone companies, including the disburse- 
ments and receipts of money. 47 U.S. C. A., § 220, p. 
122. The plaintiff cites a number of cases dealing with 
the validity of the regulations adopted, but the same 
are not in point here. 

_ The plaintiff’s evidence of the damages on behalf of 
itself and A. T. & T., an associated company, generally 
was that of the accounting personnel. The various wit- 
nesses testified in detail as to methods of allocation of 
direct cost, its method of determining allocation of over- 
head, vehicle expense, pension and other costs, and the 
amount of refunds. The plaintiff introduced evidence 
that the bookkeeping procedures were those specified 
and required by the Federal Communications Commis- 
sion. Under the formula the plaintiff offered evidence 
tending to show damages in the amount of $100,225.83. 
The evidence as to amount was not substantially con- 
troverted. 

The trial court instructed the jury after directing a 
verdict on the indemnity contract, that in considering 
the amount of the plaintiff’s damages, the jury “may 
consider” certain elements of damages, to-wit, “the fair 
and reasonable costs of labor and material plus a rea- 
sonable overhead,” and credit and refunds to customers. 

The court further instructed the jury that it “may 
consider” records kept according to a method required 
by the Federal Communications Commission as a proper 
measure of plaintiff’s damage, and further the jury was 
not bound by a bookkeeping system of the plaintiff. 

Wisconsin Telephone Co. v. Reynolds, 2 Wis. 2d 649, 
87 N. W. 2d 285, is cited as authority for the proposition 
that in an action by a telephone company against a grad- 
ing contractor for damage to an underground cable, the 
company’s accounting records relating to cost of repair, 
which records were in the form prescribed by the Fed- 
eral Communications Commission, indicated actual cost 
of the repair. 
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Baltimore & Ohio R. R. Co. v. Commercial Transport, 
Inc., 273 F. 2d 447, held that a jury could compute dam- 
ages for repair overhead on the basis of a formula 
utilized by railroads in charging one another for repairs. 

The cases merely hold that a verdict may be based 
on costs determined by uniform accounting practices. 
No authority has been cited for the proposition that a 
trier of fact is conclusively bound by such a system. 
The assignment is without merit. 

All parties agree that the defendant did complete the 
tunnel according to the specifications, although the evi- 
dence established that at the time of the fire the tunnel 
was not complete. The trial court properly submitted 
to the jury the issue of whether the activities of the 
defendant and its contractors constituted a breach of 
the agreement to “protect” the facilities of the plaintiff. 

The jury found for the plaintiff and incorporated such 
award as it may have found in the single verdict. We 
find no error. 

With regard to the plaintiff's claim for prejudgment 
interest, the rule is: “Recovery of interest on an un- 
liquidated claim, the subject of reasonable controversy 
and incapable of being fixed by computation, may be 
had only from the date of determination of the right of 
recovery and the ascertainment of the amount.” In- 
land Drilling Co. v. Davis Oil Co., 183 Neb. 116, 158 N. 
W. 2d 536. 

The petition prayed for damages to the plaintiff and 
a related company of $217,989.56. The amount of dam- 
ages was disputed and proof was dependent on wit- 
nesses’ opinion of the reasonable value of material, 
labor, use of equipment, and overhead expenses. The 
claim, to be liquidated, must be based on evidence 
which, if believed, makes it possible to compute the 
amount without reliance upon opinion or discretion. 
Abbott v. Abbott, 188 Neb. 61, 195 N. W. 2d 204. It 
cannot be said that the claim, under this standard, was 
in any sense determined or liquidated. The trial court 
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was correct in denying prejudgment interest. 

The defendant cross-appeals assigning 15 alleged er- 
rors by the trial court. We discuss only the pertinent 
assignments. The first refers to the trial court’s refusai 
to allow the defendant leave to file a third party com- 
plaint. The third parties sought to be joined were 
Woodmen’s architect, contractor, and the contractor’s 
surety company. 

Granting of leave to file a third party complaint is 
entirely within the discretion of the trial court. § 25- 
331, R. S. Supp., 1969. No showing of prejudice is 
made, nor is the defendant prevented from litigating 
in an appropriate form the possible liability of its con- 
tractor or architects. The result of joinder would be 
to further complicate an already complicated factual 
and legal controversy. We find no abuse of discretion. 

Defendant assigns as error the trial court’s allowing 
the claim of A. T. & T. to be included in the claim of 
plaintiff. The contention is without merit. The con- 
tract recites that the contract was made on behalf of 
the plaintiff “and associated companies.” There is no 
dispute that A. T. & T. is an associated company of 
plaintiff, that it had lines belonging to it in the alley 
before and after movement to the tunnel, and that its 
lines were damaged. The defendant’s arguments as 
to the extent of the indemnity are not persuasive, the 
indemnity obviously extended to those associated com- 
panies of plaintiff who had lines in the alley and which 
the contract required the plaintiff to protect. 

The third assignment of error relates to the trial 
court’s action in directing a verdict for plaintiff on the 
issue of liability on the first cause of action. The plain- 
tiff offered proof of construction activities of the de- 
fendant’s contractors sufficient to account for the cause 
of the fire in a building site solely under the control 
of the defendant and its contractors, and the defendant 
offered no: evidence as to any other conceivable cause. 
Whether in any circumstance it would be required that 
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the plaintiff prove negligence in a contract of indemnity 
is not reached. The only evidence before the court 
sustains the proposition that the fire was caused by 
some act or activities of the defendant or its contrac- 
tors. The defendant’s contention is without merit. 

Other assignments of error argued by the defendant 
are without merit. The judgment of the trial court is 
affirmed. 

AFFIRMED. 


Mip-Piains EDUCATION ASSOCIATION, AN UNINCORPORATED 
ASSOCIATION, APPELLEE, v. M1Ip-PLAINS NEBRASKA 
TECHNICAL COLLEGE, NorTH PLATTE, NEBRASKA, 

APPELLANT. 
199 N. W. 2d 747 


Filed August 4, 1972. No. 38291. 


1. Master and Servant: Labor and Labor Relations. An employer’s 
action or nonaction which results in cessation of an employee’s 
employment is unlawful if the employer’s motive in so doing is 
to discourage union membership or activity, or in reprisal or 
retaliation for the latter activities. 

2. Court of Industrial Relations: Labor and Labor Relations. Sec- 
tion 48-811, R. S. Supp., 1969, establishes the right of any 
labor organization organized under the provisions of the act 
to file a petition with the Court of Industrial Relations invoking 
its jurisdiction when any industrial dispute exists between the 
parties as set forth in section 48-810, R. S. Supp., 1969. 


Appeal from the Court of Industrial Relations. Af- 
firmed. 


Maupin, Dent, Kay, Satterfield, Girard & Scritsmier 
and Kem W. Swarts, for appellant. 


Crosby, Pansing, Guenzel & Binning and Theodore L. 
Kessner, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTov, and Cuinton, JJ. 
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’ Wurte, C. J. 

In this labor relations case the plaintiff labor organ- 
ization alleged that five of its members, including all 
of its officers, were wrongfully discharged by the de- 
fendant because of labor organization activity. The 
Court of Industrial Relations found for the plaintiff and 
ordered reinstatement. We affirm the judgment of the 
Court of Industrial Relations. 

The plaintiff, to which we will hereinafter refer as 
the Association, was formed in the fall of 1970 by mem- 
bers of the faculty of the defendant college. One of its 
purposes was to represent its members in collective nego- 
tiations with the Board of Governors of the college. On 
November 15, 1970, the Association formally requested 
recognition as the bargaining agent of the faculty and 
negotiations concerning working conditions. The Board 
of Governors rejected this request cn December 15, 1970. 
On January 25, 1971, the Association filed a petition in 
the Court of Industrial Relations, invoking the court’s 
jurisdiction to resolve the dispute concerning repre- 
sentation and negotiations. Hearings on the petition 
were held by the Court of Industrial Relations on March 
8 and April 24, 1971, and the matter was taken under 
advisement by the court. On May 5, 1971, the Board 
of Governors, without prior warning, announced that 
the contracts of six teachers, five of whom are involved 
in this suit, would not be renewed for the next schoo! 
year. The Association subsequently filed an application 
with the Court of Industrial Relations asking for rein- 
statement of five of the teachers. A hearing was held, 
and an order of reinstatement was issued from which 
the college takes this appeal. 

The college first contends that the Court of Industrial 
Relations lacked jurisdiction to issue the order of rein- 
statement because the petition was filed by the Asso- 
ciation and not by the affected teachers. Stripped of 
its rhetoric this is akin to a defendant arguing that the 
court had no jurisdiction over the plaintiff, an argument 
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which the defendant clearly has no standing to make. 

We are satisfied that the procedure in bringing this 
petition properly invoked the jurisdiction of the Court 
of Industrial Relations. Section 48-837, R. S. Supp., 
1969, provides in part: ‘Public employees shall have 
the right to be represented by employee organizations 
to negotiate collectively with their public employers in 
the determination of their terms and conditions of em- 
ployment, and the administration of grievances arising 
thereunder * * *.” Section 48-811, R. S. Supp., 1969, 
provides in part: “Any * * * labor organization * * * 
when any industrial dispute exists between parties as 
set forth in section 48-810, may file a petition with the 
Court of Industrial Relations invoking its jurisdiction 
* * *” These statutes make it quite apparent that in 
a dispute such as this, a labor organization may invoke 
the jurisdiction of the Court of Industrial Relations in 
behalf of its affected members. 

Article XV, section 13, of the Nebraska Constitution, 
provides: ‘‘No person shall be denied employment be- 
cause of membership in or affiliation with * * * a labor 
organization * * *.” Section 48-837, R. S. Supp., 1969, 
provides: ‘Public employees shall have the right to 
form, join and participate in * * * any employee organ- 
ization of their own choosing * * *.” Section 48-811, 
R. S. Supp., 1969, provides: “No adverse action by 
threat or harassment shall be taken against any emplovee 
because of any petition filing by such employee * * *.” 
These constitutional and statutory provisions do not in- 
terfere with an employer’s ordinary powers over his 
employees except to this extent: If the employee can 
demonstrate that adverse action against him was moti- 
vated by a desire to discourage or retaliate for union 
membership or activity, the action is unlawful. The 
college vigorously contends that these teachers were 
employed on 1-year contracts, and that it was under no 
obligation to rehire them and acted well within its rights 
in failing to do so. This does not preclude consideration 
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of the motive of the college. A failure to rehire is a 
denial of employment and an adverse action against an 
employee, just as an outright firing would be, and if 
it is prompted by anti-union motives, it comes within 
the prohibitions of the Constitution and the statutes. 
The relevant consideration is the motive of the employer. 
The Court of Industrial Relations succinctly and cor- 
rectly stated the law: “An employer’s action or non- 
action which results in cessation of an employee’s em- 
ployment is unlawful if the employer’s motive in so 
doing is to discourage union membership or activity, 
or in reprisal or retaliation for the latter activities.” See 
Annotation, 83 A. L. R. 2d 532. 

Before examining the facts upon which this decision 
is based, it is appropriate to discuss the scope of our 
review. An appeal from the Court of Industrial Relations 
is triable de novo in this court. §§ 25-1925 and 48-812, R. 
R. S. 1943. This does not mean that we are powerless to 
examine the conclusions of fact in the lower court. 
Wiese v. Klassen, 177 Neb. 496, 129 N. W. 2d 527. This 
court has held many times that even when the case is 
triable de novo, the superior position of the original trier 
of fact is to be respected and accorded great weight. 
See, Keenan v. Keenan, 187 Neb. 686, 193 N. W. 2d 568; 
Parkhurst v. Parkhurst, 184 Neb. 687, 171 N. W. 2d 243. 
This rule is particularly appropriate where something 
as subjective as motivation is in question. 

The college justified its failure to rehire the teachers 
in question on the grounds that two of them had re- 
ceived bad evaluations, and that the other three had 
had their jobs eliminated by a curriculum change. Both 
of these grounds appear adequate on their faces, but it 
is clear that the college cannot hide behind them if its 
real motive was to retaliate for union activity. Upon 
an examination of the facts we must concur in the con- 
clusion of the Court of Industrial Relations that these 
justifications do not ring true. 

Both of the teachers who received poor evaluations 
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had been rehired with commendations in previous years, 
and neither had been specifically warned about his short- 
comings or given an opportunity to correct them. One 
of them was head of his department, a position of some 
importance, and the other apparently was about to be 
promoted to that position. There was evidence of per- 
sonality clashes involving these teachers and the ad- 
ministration, but not all of these seem to have arisen 
during the 1970-71 school year. What appears, then, is 
the administration on one hand, commending the work 
of these teachers, and entrusting positions of responsi- 
bility to them, and on the other hand giving them very 
poor evaluations. The evidence shows nothing to re- 
solve this ambiguity. Further, the college president 
and other administration officials did not recommend 
to the Board of Governors that these teachers be dis- 
missed, told that body that it could work with these 
teachers, and expressed surprise when they were not 
rehired. It seems highly unlikely that the Board of 
Governors, which does not deal with the faculty on a 
day-to-day basis, would in these circumstances take it 
upon itself to dismiss these teachers, unless other fac- 
tors, unrelated to the evaluations, were at work. 

The curriculum change which purportedly eliminated 
the jobs of the other three teachers is not credible. The 
college is a vocational school, and its curriculum includes 
courses of both a practical and a more theoretical na- 
ture. As we understand it, a student studying welding 
would go to an instructor who would teach him the 
mechanical aspects of how to weld. This instructor is 
called a “major area instructor.” Our hypothetical weld- 
ing student would also attend classes in which the in- 
structor would teach the scientific and mathematical 
principles which a welder needs to know. These in- 
structors are called “related area instructors.” The 
proposed curriculum change would eliminate the related 
area instructors and provided that their functions would 
be taken over by the major area instructors. Under this 
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plan, the other three teachers would lose their jobs. 
On its face this plan seems reasonable and well within 
the discretion of the college. However, the extreme 
speed with which the plan was promulgated and the fact 
that no one on the faculty, including the department 
heads, had been told about it, forces us to the conclu- 
sion that it was merely a pretext for the dismissal of 
these three teachers. 

The college attempted to show that this change had 
long been contemplated, but its evidence is not con- 
vincing. The change was the brainchild of Mr. Kenneth 
Aten, the college president, and several people testi- 
fied that Mr. Aten had discussed the matter with them 
long previously. Obviously Mr. Aten himself is the best 
authority on what he was thinking about, but the record 
shows that he was present in court throughout the re- 
instatement hearing, and was not called upon to testify. 
This may be explained by Mr. Aten’s testimony at one cf 
the prior hearings on the subject of recognition, held 
April 24, 1971. At that hearing the following exchange 
took place: “Q. Mr. Kessner asked you about the 
teachers, are there any of the teachers from 6 down 
through 19 (the question refers to an exhibit contain- 
ing a numbered list of faculty members) that are not 
coming back next year, that have resigned? A. The only 
resignation I know of so far is John McBride, number 
14.” If Mr, Aten had been planning a curriculum change 
at that time, he would have known that some of the 
related instructors’ jobs would be eliminated, and that 
they would not be back. He could not truthfully have 
answered this question in the way he did if he had 
been planning the change at that time. Yet only 10 days 
later, May 5, 1971, the curriculum change was presented 
as “fait accompli.” It is incredible that in the ordinary 
course of school administration a curriculum change of 
this magnitude would be implemented so rapidly and 
with no notice to anyone. In the April 24th hearing, 
the college took the position that some of the depart- 
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ment heads were more properly designated as admin- 
istrative personnel, rather than faculty, and thus should 
not be included within the membership of the union. 
To fortify this position, evidence was presented em- 
phasizing the importance of the department heads in 
the planning of the curriculum. We are now asked to 
believe that a major curriculum change was considered 
and adopted without these department heads even know- 
ing about it. We cannot but agree with the Court of 
Industrial Relations that the plan was not bona fide. 

In casting about for another explanation for the 
failure to rehire these teachers, we are irresistibly drawn 
to a clear and frankly expressed antipathy toward this 
labor organization on the part of the Board of Gover- 
nors and the administration of the college. The wit- 
nesses representing these bodies made no attempt to 
conceal their disinclination to deal with the Association. 
They were not accustomed to dealing with unions; they 
were apprehensive at the prospect of negotiating with 
an experienced labor representative; and they feared 
the increase in influence which the faculty might achieve 
through this union. In the light of this antipathy, we 
turn to the action taken by the college. Six teachers 
were not rehired; and all six were members of the 
Association. All of the officers and organizers of the 
Association were not rehired. All nonmembers of the 
Association were rehired. Although some Association 
members were rehired, their numbers were so few that 
the Association could no longer make a credible claim to 
be the bargaining agent for the entire faculty. 

In the light of these facts we are convinced that the 
failure to rehire was motivated by an unlawful intent 
to discourage and retaliate for labor organization mem- 
bership and activity. We cannot improve upon the con- 
clusion of the Court of Industrial Relations in its quota- 
tion from the Supreme Court of the United States: “It 
would seem that when employers freely recognize the 
right of their employees to their own organizations and 
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their unrestricted right of representation there will be 
much less occasion for controversy in respect to the free 
and appropriate exercise of the right of selection and 
discharge.” Jones v. Laughlin Steel Corp., 301 U. S. 1, 
57 S. Ct. 615, 81 L. Ed. 893. 

The judgment of the Court of Industrial Relations is 
correct and is affirmed. 

AFFIRMED. 

SPFNCER, J., dissenting. 

I respectfully dissent from the majority opinion here- 
in. The opinion fails to recognize that the teachers 
involved were not on tenure, but were hired on 1-year 
contracts. They were not discharged but simply were 
not rehired for an additional year when their existing 
contracts expired. 

An employer should have an absolute right to refuse 
to renew a contract, regardless of his reasons, unless 
tenure is involved, See Board of Regents v. Roth (Wis.), 
40 Law Week 5079. The majority opinion, carried to 
its logical conclusion, will permit employees under short- 
term contracts, to make those contracts permanent ones 
regardless of the wishes of the employer. At the very 
least, an employee can force the employer to litigate 
every refusal to renew a contract. 

Newton, J., dissenting. 

I dissent. See dissent appearing in School Dist. of 
Seward Education Assn. v. School Dist. of Seward, 188 
Neb. 772, — N. W. 2d —. 


NortH PLATTE STATE BANK, A BANKING CORPORATION, 
APPELLANT, V. PRODUCTION CREDIT ASSOCIATION oF NorTH 
PLATTE, NEBRASKA, A CORPORATION, APPELLEE. 

200 N. W. 2d 1 
Filed August 4, 1972. No. 38292. 


1. Contracts: Sales: Uniform Commercial Code. Under the Uni- 
form Commercial Code, where goods are delivered to the buyer 
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under contract for sale and are physically received by him, 
they are in his possession. 

2. Security Interests: Time: Uniform Commercial Code: Notice. 
The basic rule of notice filing under Article 9 of the Uniform 
Commercial Code is that where two security interests are per- 
fected by filing, the one that is covered by the financing state- 
ment which is filed first has priority. 

3. Security Interests: Uniform Commercial Code. The purchase 
money security interest of a person who is not a seller can arise 
only if the value which is given is used to enable the debtor to 
acquire rights in or the use of collateral. 

4. Security Interests: Time: Uniform Commercial Code. The pur- 
chase money priority provided for in section 9-312, U. C. C., is 
an exception to the first to file rule, and should be applied only 
in strict accordance with the limitations in the Uniform Com- 
mercial Code. 

5. Sales: Time: Uniform Commercial Code. Under the Uniform 
Commercial Code, title passes to the buyer at the time and 
place at which the seller completes his performance with 
reference to the physical delivery of the goods, unless other- 
wise explicitly agreed. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Affirmed. 


Murphy, Pederson & Piccolo, for appellant. 
Kelley & Wallace, for appellee. 
Carl W. Funk, for amicus curiae. 


Heard before WuiTE, C. J., BosLaucH, McCown, and 
Ciinton, JJ., and CoLweE tt, District Judge. 


WHITE, C. J. 

This case deals with the priority of secured creditors, 
each having a perfected security interest in the same 
collateral. For convenience, the plaintiff-appellant, 
North Platte State Bank, is hereinafter referred to as 
Bank, and the defendant-appellee, Production Credit As- 
sociation of North Platte, is hereinafter referred to as 
PCA. 

In August 1967, Gerald S. Tucker received an “oper- 
ating loan” from PCA, the loan being subject to annual 
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renewal in the month of December. A contempora- 
neously executed security agreement contained an after- 
acquired property clause which applied PCA’s security 
interest to, inter alia, “all livestock now owned or here- 
after acquired by debtor, whether by purchase, natural 
increase or otherwise.” PCA perfected its security in- 
terest by properly filing a financing statement which 
covered “all of the Debtor’s livestock,” and all subse- 
quent transactions between PCA and Tucker. No other 
financing statement was filed by PCA. 

From November 1967 through January 1968, PCA ad- 
vanced approximately $70,000 to Tucker, primarily for 
periodic purchases of cattle. In February 1968, a sec- 
ond security agreement was entered into by Tucker and 
PCA to cover newly purchased cattle. PCA inspected 
the Tucker ranch in March and September of 1968 to 
count the number of head of cattle that had been added 
by purchase and by natural increase. Still another se- 
curity agreement was executed by the parties in Sep- 
tember to cover the increase in calves. 

In October or November of 1968, Tucker approached 
D. M. Mann, hereinafter referred to as Seller, to pur- 
chase certain Angus heifers in the Seller’s possession. 
It should be mentioned that the Seller was merely an 
agent acting for the true owner of the cattle but this 
fact has no bearing on a determination in this case. 
Tucker agreed to purchase as many of the 100 head of 
cattle as tested pregnant, and the price was $225 per 
head. The Seller and Tucker agreed that Tucker was 
to take delivery of the cattle before January 1, 1969, 
but payment and transfer of a bill of sale were to take 
place after that date. Sometime in November and again 
in December of 1968, Tucker went to the Bank to discuss 
opening a line of credit but there was no discussion of 
a specific loan for any particular purpose. 

On November 30, 1968, a trucking company hired by 
Tucker took 79 head of impregnated Angus heifers from 
the Seller’s ranch and hauled them to the Tucker ranch. 
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PCA had inspected the Tucker ranch earlier in Novem- 
ber, and then in December 1968, PCA made a routine 
search of the security interest filing records in several 
counties pursuant to a loan renewal scheduled for De- 
cember but not formally executed until March 24, 1969. 
PCA did not see any Angus cattle on the Tucker ranch 
when it inspected in November, and the December 
search of the records revealed that only the PCA fi- 
nancing statement of August 1967 was on file. 

On January 13, 1969, approximately a month and a half 
after he took possession of the cattle, Tucker drew a 
check on the Bank for $17,775, the total purchase price 
for the 79 head of cattle. The Seller, payee of the check, 
mailed the check to the Bank for deposit. The check 
was returned for lack of funds, but upon the Seller’s 
inquiry, the Bank acknowledged that a loan to Tucker 
had been discussed and that if Tucker would come in 
to complete the necessary papers, the loan would be 
granted and the check would be honored. Because of 
weather conditions, Tucker was unable to reach the 
Bank until January 30, 1969. A note advancing $20,000 
to Tucker and a security agreement were executed that 
day and the next day the Bank honored the check pre- 
sented by the Seller. Near this point in time, the bill of 
sale dated January 12, 1969, for the cattle was given to 
Tucker. On February 5, 1969, the Bank filed a financ- 
ing statement, thus perfecting a security interest in the 
79 head of cattle. 

PCA became aware of the presence of the Angus 
cattle on the Tucker ranch sometime in February 1969. 
Tucker told PCA that the Angus cattle were purchased 
with the proceeds of a sale of several calves of another 
breed. Having checked the records in December 1968, 
and receiving this explanation for the presence of the 
Angus cattle, PCA saw to it that a loan renewal note 
was signed by Tucker and a security agreement includ- 
ing, specifically, the 79 Angus cattle, was executed on 
March 24, 1969. 
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In December 1969, unable to locate all of Tucker’s 
cattle in which it had a security interest, PCA checked 
the filing records and found the Bank’s financing state- 
ment of February 5, 1969. Late in December 1969, after 
Tucker defaulted on the PCA note of March 24, 1969, 
PCA took possession of all the cattle on Tucker’s ranch, 
including the 79 head of Angus cattle. After the Bank 
claimed priority to the Angus heifers, PCA and the 
Bank agreed to sell the cattle and to hold the proceeds 
in escrow pending a determination as to the priority of 
their respective security interests. 

The issue here is which of the secured creditors has 
priority to the proceeds from the sale of the cattle. The 
district court held that the first creditor to file a financ- 
ing statement, PCA, has priority. We affirm the judg- 
ment of the district court. 

The primary purpose of Article 9 of the Uniform Com- 
mercial Code was to simplify and lend certainty to pro- 
cedures for establishing security interests in goods. The 
heart of Article 9 is its notice filing system and the 
fundamental rule therein is that when a conflict exists 
between security interests in the same collateral and 
the security interests were perfected by filing, the first 
in time to file a financing statement has priority. § 9- 
312 (5) (a), U. C.C. A special category called purchase 
money security interests was established to give those 
interests qualifying a special priority. § 9-312 (3) and 
(4), U. C. C. In this case, both security interests were 
perfected by filing so that unless subsections (3) or (4) 
of section 9-312, U. C. C., apply, under section 9-312 (5) 
(a), U. C. C., the first creditor, PCA, being the first to 
file, has priority. The second creditor, the Bank, claims 
that section 9-312 (4), U. C. C., does in fact apply and 
that, therefore, the second creditor has priority. 

There are two basic questions presented in this case. 
As we see it, the resolution of either one of these ques- 
tions will be decisive in the case. The first question is 
whether the Bank did in fact under the pertinent pro- 
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visions of the Code have a purchase money security in- 
terest in the collateral? The second question is that, 
if it did have a purchase money security interest in the 
collateral, did it acquire priority under section 9-312 (4), 
D.C. C7 

Did the Bank have a purchase money security interest? 

A purchase money security interest is defined in sec- 
tion 9-107, U. C. C. It states: 

“A security interest is a ‘purchase money security 
interest’ to the extent that it is 

“(a) taken or retained by the seller of the collateral 
to secure all or part of its price; or 

“(b) taken by a person who by making advances or 
incurring an obligation gives value to enable the debtor 
to acquire rights in or the use of collateral if such value 
is in fact so used.” 

Tucker and the Seller (agent for Long) made an oral 
contract for sale sometime in November 1968. Later 
when the 79 pregnant cows were identified, they were 
finally delivered to Tucker on November 30, 1968. It 
is apparent, therefore, that the actual goods contracted 
for were delivered to the buyer under the previous con- 
tract for sale; that Tucker physically received them; 
and that they were therefore in his legal possession. The 
ordinary understanding of the term ‘possession’? means 
that a person has possession when he has physical con- 
trol of the property. Boyd v. Travelers Fire Ins. Co., 
147 Neb. 237, 22 N. W. 2d 700. The only further ques- 
tion to be determined here is whether the actual phy- 
sical delivery of the cows and their acceptance by Tuck- 
er, the buyer, was affected by the fact that the payment 
of the price and the delivery of the bill of sale were 
postponed. It is true that delivery by a seller under a 
contract for sale can take place prior to the receipt of 
the goods by the buyer. Receipt is defined by section 
2-103 (1) (c), U. C. C., as taking physical possessior.. 
It is clear that the tender of delivery by the Seller for 
Long took place here under section 2-503 (1), U. C. C., 
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and the buyer received and accepted the goods on ar- 
rival at his ranch, It is not argued and indeed, it could 
not be argued, that the postponement of payment and 
the later delivery of the bill of sale had any effect upon 
the time that Tucker received legal possession of the 
goods. The buyer had received the goods under the 
precise terms of the Code and this receipt was evidenced 
by his taking of the actual physical possession. It seems 
quite obvious that when the cows were delivered to 
Tucker under the contract for sale and were actually 
physically received by him, they were in his legal pos- 
session and we so hold. 

We turn now to the question of whether Tucker on 
November 30, 1968, acquired more rights in the cows 
than their possession. It appears from the evidence 
in this case that Tucker acquired title to the cows as 
well on November 30, 1968. There is considerable col- 
loquy about the understanding of the parties and par- 
ticularly about the testimony of the Seller, Long’s agent, 
about what he relied upon in delivering the cows, and 
what he would have done had the cows not been paid 
for. What is important is that the Seller said Tucker’s 
word was good enough for him. All of the indications 
of the oral testimony are that the Seller was relying on 
Tucker’s willingness and ability to make payment of 
the price and that he was making a sale on open credit. 
Neither Seller nor Long made any effort to reclaim the 
goods under section 2-702, U. C. C., granting an unpaid 
seller on open account the right to reclaim the goods 
if he discovers his buyer’s insolvency. This right must 
be exercised within 10 days, it was not so exercised, 
nor did the Seller nor Long know until long after No- 
vember 30, 1968, that Tucker had become insolvent. 

Whatever the parties may have thought, the provi- 
sions of the Uniform Commercial Code govern, and it 
is clear that title to the cows actually passed to Tucker 
when they reached his ranch and he received the actual 
physical possession of them. Section 2-401 (2), U. C.C., 
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says that unless otherwise explicitly agreed, title passes 
to the buyer at the time and place at which the seller 
completes his performance with reference to the phy- 
sical delivery of the goods, despite any reservation of a 
security interest. There is no evidence that the sales 
agreement, either expressly or impliedly, contained an 
explicit provision or term reserving the title until pay- 
ment had actually been accomplished. We therefore 
come to the conclusion that after November 30, 1968, 
once the cattle reached Tucker’s ranch and came into 
his physical possession, under the completely oral trans- 
action the Seller had no enforceable security interest in 
them and no other interest of any kind. Title and 
possession were merged in Tucker, it was an unsecured 
credit transaction, and no cause of action existed against 
Tucker except one for the agreed price of the cattle 
under the terms of the agreement. 

What, then, was the nature of the Bank’s security in- 
terest? We pause to observe that at the moment the 
cattle reached Tucker’s ranch, PCA’s perfected security 
interest immediately attached to the 79 cows. All of 
the conditions necessary had been met; there was a 
written security agreement with an after-acquired prop- 
erty clause containing a description sufficiently broad 
to include the cows, value had been given in the form 
of the original loan, and subsequent extensions of credit 
which had been renewed a number of times. As we 
have seen, Tucker had acquired both possession and title 
to the cows. At the time of delivery and possession of 
title to Tucker, on November 30, 1968, the financing 
statement of PCA was the only financing statement on 
file. 

As we have pointed out, section 9-107 (b), U. C. C, 
provides that a security interest cannot become a pur- 
chase money security interest unless it is taken by a 
person who by making advances or incurring an obliga- 
tion gives value to enable the debtor to acquire rights 
in or the use of collateral if such value is in fact so used. 
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Clearly, the Bank could not qualify as the seller of the 
79 cows. Obviously, by advancing the $20,000 and tak- 
ing the mortgage it did acquire a security interest in 
the cows. The distinction is vital to the disposition of 
this case. The money advanced by the Bank enabled 
Tucker to pay the price to Seller for the cows. But it 
was not used by Tucker to acquire any rights in the 
cows because he already had all the possible rights in 
the cows he could have with both possession and title. 

There is a further and even more fundamental rea- 
son why the Bank may not succeed in establishing any 
priority over PCA in the enforcement of its security 
interest. This is because that although it filed its state- 
ment within 10 days after it made its loan, the filing 
occurred almost 2 months after the cows had been de- 
livered and the title had passed to Tucker. At the risk 
of repetition, we will repeat the basic portion of sec- 
tion 9-312 (4), U. C. C., which states: “* * * if the 
purchase money security interest is perfected at the time 
the debtor receives possession of the collateral or with- 
in ten days thereafter.” (Emphasis supplied.) The 
application of this plain, simple, and forceful language 
to the facts in the case at bar seem so obvious as not 
to require any further argument. However, the Bank 
argues at length and persistently that Tucker did not 
become a “debtor” within the meaning of section 9-312 
(4), U. C. C., until the money was loaned by the Bank 
and that, therefore, “debtor” Tucker never had full 
“possession of the collateral” in the section 9-312 (4), 
U. C. C., sense until the loan was made by the Bank and 
the security agreement signed. Therefore, the Bank 
argues that since it filed a financing statement within 
10 days after the execution of the security agreement 
with Tucker, it qualifies for the special priority of sec- 
tion 9-312 (4), U. C. C. 

Manifestly, on January 30, 1969, when the Bank ex- 
ecuted the loan, Tucker was a “debtor” of both the 
Bank and PCA. Section 9-105 (1) (d), U. C. C., pro- 
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vides that unless the context otherwise requires a ‘“‘debt- 
or’ is “the person who owes payment or other per- 
formance of the obligations secured, whether or not 
he owns or has rights. in the collateral * * *.” Tucker 
did not or could not receive possession from the Bank 
and it is uncontrovertible that he became a “debtor” 
to the Seller on November 30, 1968. While Tucker 
may not have been the Bank’s “debtor” until January 
30, 1969, it is inescapable in the context of the Code 
that he was the “debtor” in the section 9-312 (4), U. 
C. C., sense when he became a “debtor” to PCA. On 
November 30, 1968, the time and the only time that he 
“received” possession, Tucker was a “debtor” of PCA 
and Seller only. To hold otherwise renders the lang- 
uage of the statute meaningless, and purports a con- 
struction wholly unrelated to setting up an ascertain- 
able time standard by which priorities may be estab- 
lished so that a subsequent lender can achieve priority 
over the first to file. This interpretation is well stated 
in 2 Coogan, Hogan & Vagts, Secured Transactions Un- 
der the Uniform Commercial Code, section 19.02 (3) 
(a), p. 1979, wherein it is stated: “The time at which 
the debtor receives possession starts the running of 
the ten-day grace period for perfection. Problems will 
undoubtedly arise as to when the debtor ‘receives pos- 
session’ of the collateral. The Code does not offer a 
specific definition of the term, but there are indications 
that actual delivery to the buyer or to a third party 
is crucial. It is important to realize that this priority 
rule turns on the more easily ascertained time of receipt 
of possession and not upon the time the debtor obtains 
‘rights’ in the collateral.” (Emphasis supplied.) 

The very purpose of the 10-day grace period was to 
relieve from the rigidity of a requirement of a loan first 
and acquisition second or simultaneousness of receipt 
of possession and execution of the loan. At the same 
time the integrity of the transaction had to be guar- 
anteed by an ascertainable standard related to the re- 
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ceipt of possession, and the retroactive granting of pri- 
ority over the first to file and the first to advance funds. 
See II Gilmore, Security Interests in Personal Property, 
§ 29.2, p. 782. 

We observe that the 10-day grace period in itself al- 
lows for a permissible flexibility in the practical as- 
pects of consummating a purchase money transaction. 
By their nature grace periods must have a fixed time 
limit, or they become meaningless. We cannot extend 
judicially another grace period over the Code grace 
period. We cannot pile flexibility upon flexibility. The 
purchase money priority is an exception to the first to 
file rule, and it should be applied only in accordance 
with the limitations established by the Code. To inter- 
pret section 9-312 (4), U. C. C., in the manner the Bank 
urges would not only be contrary to the plain meaning 
of the language used in the statute but would expose 
an original lender to such serious practical risks that 
the whole structure of the Code would be impaired or 
endangered, because the original lender could never feel 
sure that he could rely on his collateral in his future 
dealings with the debtor. We point out our holding 
herein is consistent with the Code provision that when 
inventory is involved, anyone with a purchase money 
security interest who seeks to escape from the first to 
file rule must not only perfect his security interest be- 
fore the debtor receives possession of the collateral but 
must also, before possession is received by the debtor, 
give notice to the original security holder concerning 
the financing the purchase money security holder 
is about to undertake. We point out further that the 
grace period, although adequate to encompass the prac- 
ticalities of the ordinary financing transaction, must 
necessarily be brief because of the possibility the original 
first to file lender may make additional advances rely- 
ing upon the existence and the possession of after-ac- 
quired property by the borrower. It is clear that to 
hold otherwise would permit a subsequent lender 2 
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months later, 6 months later, or perhaps a year later, 
to convert an unsecured credit transaction into a first 
lien taking priority of the first to file lendor who had 
advanced substantial sums on the basis of the acquisi- 
tion and the possession of the same property to which 
priority is sought to be attached. 

The Bank relies almost completely on the decision of 
the Court of Appeals in Brodie Hotel Supply, Inc. v. 
United States, 431 F. 2d 1316 (9th Cir., 1970). There 
are two answers to this contention, besides the analysis 
and the decision we have reached on the merits. In 
the first place, the Brodie case is inapposite on the 
facts. The court reached the correct decision in the 
Brodie case because the purchase money security hold- 
er in fact perfected his filing within 10 days after Lyon, 
the purchaser, obtained possession of the equipment 
and thereby achieved priority over the lender. The 
language and the reasoning of the Brodie case, however, 
relied upon by the Bank have been seriously criticized. 
For a full discussion of this case, see 27 The Business 
Lawyer, Kennedy, Secured Transactions, 755 at p. 768 
(1972); and Comment, 49 No. C. L. Rev. 849 (1971). 

We conclude with this particularly appropriate state- 
ment taken from the recent case of James Talcott, Inc. 
v. Franklin National Bank of Minneapolis (Minn.), 194 
N. W. 2d 775: “The fundamental purpose of Art. 9 of 
the code is to make the process of perfecting a security 
interest easy, simple, and certain. It was intended to 
be a complete reversal of prior chattel security law and 
to rid the unaware of the traps of requirement of spe- 
cific types of acknowledgements, technical affidavits of 
consideration, selection of specific proper forms, and oth- 
er pitfalls that were not uncommon. The code very sim- 
ply and briefly provides for a notice-filing procedure 
with a minimum of information required to be publi- 
cized in a filed financing statement. All that is re- 
quired is a minimal description, and it may be by type or 
kind. The statement need not necessarily contain de- 
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tail as to collateral, nor any statement of quantity, size, 
description or specifications, or serial numbers. No pre- 
ciseness is required with respect to whether the col- 
lateral exists at the time of filing or is to be acquired 
thereafter, and no statement of charges, payment sched- 
ule, or maturity date need be included in the statement. 
The first to file shall prevail. Although there are a 
few exceptions, they are very clearly and definitely 
stated.” (Emphasis supplied.) 

We therefore hold in this case that the Bank failed 
to comply with the requirements of section 9-312 (4), 
U. C. C., because it did not file a financing statement 
until more than 10 days had passed from the time the 
cattle came into the “debtor” Tucker’s possession. There- 
fore, the first to file rule of section 9-312 (5) (a), U. C. 
C., applies, and the original priority of PCA controls. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 


THEODORE REGIER ET AL., APPELLEES, V. NEBRASKA PUBLIC 
Power DISTRICT, A PUBLIC CORPORATION AND POLITICAL 
SUBDIVISION OF THE STATE OF NEBRASKA, APPELLANT. 
199 N. W. 2d 742 


Filed August 4, 1972. Nos. 38365, 38366. 


1. Trial: Appeal and Error. <A party cannot be heard to com- 
plain of an error which he was instrumental in bringing about. 
Error without prejudice is not ground for 


reversal. 

8. Trial: Juries. A party who fails to challenge the jurors for 
disqualification and passes the jurors for cause waives any 
objection to their selection. 

4. Trial: Appeal and Error: Evidence: Motions, Rules, and Orders. 
A motion to declare a mistrial is addressed to the sound dis- 
cretion of the trial court, and his ruling will not be disturbed 
in the absence of a showing of an abuse of discretion. 
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Appeals from the district court for Hamilton County: 
Joun D, ZEILINGER, Judge. Affirmed. 


Wilson, Barlow & Watson and Ted L. Schafer, for 
appellant. 


Christensen & Glynn, Lawrence C. Sandberg, Jr., and 
E. H. Powell, for appellees. 


Heard before Wuitz, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and Ciinton JJ. 


BosLauGH, J. 

These are appeals in proceedings in eminent domain. 
They were consolidated for trial in the district court 
and for briefing and argument in this court. 

The plaintiffs, Theodore Regier and Marjorie Regier, 
own and farm approximately 626 acres of land south 
and east of Aurora, Nebraska. In 1969, the defendant 
condemned easements across the plaintiffs’ property for 
the construction of a transmission line. 

The appraisers appointed by the county judge fixed 
the damages at $29,500. The defendant appealed to 
the district court where the jury returned a verdict in 
the amount of $62,600. The defendant appeals. _ 

The plaintiffs’ land consists of the southwest quarter 
of Section 22, the northeast quarter of Section 27, and 
the west half of Section 26, all in Township 10 North, 
Range 6 West of the 6th P.M., in Hamilton County, 
Nebraska. The land is fertile, level, irrigated land. It 
' is well developed and improved for agricultural use. 
Its value before the taking was between $559,800 and 
$681,260. 

The defendant, in its declarations of taking, divided 
the plaintiffs’ land into separate tracts. The petitions 
filed in the county court described Tract No. H-29 as 
the NE 4, SW %, and the NW 14 of 26-10-6. Tract 
No. H-30 was described as the NE 14 of 27-10-6. Sep- 
arate awards were made by the appraisers and separate 
appeals were taken by the defendant to the district 
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court. In the district court the cases were consolidated 
for trial with the separate tracts considered as separate 
causes of action. Separate verdicts were returned on 
each cause of action and separate appeals taken to this 
court. The defendant now contends that the judgments 
should be reversed and the causes remanded for a new 
trial because the plaintiffs’ land was not considered as 
a single unit in the district court. 

All of the land involved in these cases is owned by 
the plaintiffs, is contiguous, and is devoted to the same 
use. It should have been considered as one unit or 
parcel for the purpose of ascertaining the damages re- 
sulting from the taking of the easements. See Verzani 
v. State, 188 Neb. 162, 195 N. W. 2d 762. The assign- 
ments of error, however, cannot be sustained for sev- 
eral reasons. 

The error resulted from the defendant’s election to 
divide the plaintiffs’ land into separate tracts in the 
declarations of taking. A party cannot be heard to 
complain of an error which he was instrumental in 
bringing about. Beveridge v. State, 183 Neb. 406, 160 
N. W. 2d 229. The defendant had the benefit of separate 
appraisals which would have permitted a single appeal 
if it had been satisfied with one of the awards. It can- 
not now complain of the theory which it adopted in the 
petitions filed in the county court. Furthermore, the 
record shows there was no prejudice to the defendant. 
Error without prejudice is not ground for reversal. 

The defendant filed motions for a change of venue 
which were overruled by the district court. The ruling 
on these motions is assigned as error. The motions 
alleged, in substance, that a fair and impartial trial 
could not be had in Hamilton County because bias, prej- 
udice, bitterness, and hostility against the defendant 
would make it impossible to select fair and impartial 
jurors. Affidavits offered in support of the motions re- 
ferred to a number of newspaper articles which were 
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critical of the defendant and the routing of the trans- 
mission line. 

The defendant did not examine any of the prospective 
jurors in regard to the newspaper articles, and the 
voir dire examination of the jury panel did not show 
that a fair and impartial jury could not be obtained. 
No challenge for cause by the defendant was overruled, 
and at the close of the examination of the jury panel, 
it was passed for cause by the defendant. Under these 
circumstances, it is unnecessary to consider further the 
showing made in support of and in resistance to the 
motions. A party who fails to challenge the jurors for 
disqualification and passes the jurors for cause waives 
any objection to their selection. State v. Eggers, 175 
Neb. 79, 120 N. W. 2d 541; State v. Harris, 184 Neb. 
301, 167 N. W. 2d 386. 

The defendant contends that the verdicts were ex- 
cessive. This is the principal issue presented by the 
appeals. 

The verdicts in these cases included both permanent 
and temporary damages caused by the taking of the 
easements. The taking occurred on May 28, 1969. Con- 
struction of the transmission line began in April 1970. 
The defendant’s contractor moved heavy equipment on- 
to the land causing compaction and disturbance of the 
soil in the easement area. There was also a problem 
with trash left by the contractor which interfered with 
farming operations. The plaintiffs estimated the tem- 
porary damages at $10,000. A witness for the defend- 
ant estimated the temporary damages at $3,000. Since 
the verdicts were general, the amount allowed by the 
jury for temporary damages cannot be determined. 

The easements taken are 150 feet wide and cross the 
plaintiffs’ property on a diagonal line from northwest 
to southeast. The combined area of the easements is 
approximately 19 acres. The centerline of the easement 
area across Section 27 intersects the west boundary of 
the northeast quarter 1,060 feet south of the north line 
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of the section. The centerline intersects the line be- 
tween Sections 27 and 26, 703 feet north of the half- 
section line. The centerline intersects the east boundary 
of the west half of Section 26, 168 feet south of the 
half-section line. No part of the southwest quarter of 
Section 22 is included in the easement area. 

The trial court considered the west half of Section 
26 to be the area affected by easement across Tract H-29, 
and the northeast quarter of Section 27 and the south- 
west quarter of Section 22 to be the area affected by the 
easement across Tract H-30. It was a question of fact 
as to whether there was remainder damage to the south- 
west quarter of Section 22 and that part of the south- 
west quarter of Section 26 omitted from the description 
of Tract H-29 in the petitions filed in the county court. 
The evidence was in conflict and the question was for 
the jury. 

The plaintiffs’ land is irrigated from 6 wells and 3 
reuse pits. One of the wells on Tract H-30 is located 
within the easement area. Since the date of the tak- 
ing, the plaintiffs have drilled an additional well near 
the center of the southwest quarter of Section 26 and 
have installed a center pivot irrigation system there. 
Much of the evidence relates to center pivot irrigation 
systems, their desirability and efficiency; whether the 
land was adaptable to irrigation by center pivot sys- 
tems; and the effect the easements had upon the market 
value of the land because parts of it now cannot be 
irrigated by center pivot systems. The evidence was 
in conflict and presented questions for the jury. 

The transmission line presently constructed across 
the plaintiffs’ land is a 345,000 volt line with 6 conduc- 
tors and 2 shield wires. There are 7 “K” frame, 2-pole 
structures on the land which are 750 to 900 feet apart. 
The poles of each structure are spaced 26 feet apart. 
There are no guy wires or down-guys on the structures 
at this time but the evidence shows some of the struc- 
tures are no longer perpendicular. 
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The evidence established that the structures now 
erected on the easement area interfere with farming the 
land and require much additional time and labor to 
perform the necessary operations on the land. The 
plaintiff uses 8-row machinery and it is impossible to 
farm through the structures with this equipment. Much 
hand labor with shovels is required to open the furrows 
through the structures so that gravity irrigation may 
continue beyond the easement area. Weed control in 
the areas around the structures is difficult, and aerial 
spraying will be more difficult. 

The plaintiffs’ evidence fixed the permanent dam- 
ages resulting from the taking at between $62,000 and 
$71,000. The defendant’s evidence fixed the permanent 
damages at between $9,500 and $11,000. It is apparent 
that the jury rejected the testimony of the defendant’s 
witnesses as unrealistic. 

In determining whether the verdict was excessive it 
is important to consider the exact nature of the ease- 
ments which were taken. The easements permit the 
“survey, construction, operation, maintenance, inspec- 
tion, repair, removal, alteration, relocation and recon- 
struction of Condemner’s electric transmission lines in- 
cluding necessary poles, towers, footings, guys, down- 
guys, anchors, conductors, shield wires and all other 
equipment used in connection therewith, together with 
all rights and privileges incident to the use and enjoy- 
ment thereof’? on the property, including rights of in- 
gress and egress within the easement area. The plain- 
tiffs may cultivate and use the land within the easement 
area if the use does not endanger or interfere with the 
defendant’s use of the area. The plaintiffs may not place 
or allow any “combustible trash or property, buildings, 
structures, hay or straw stacks” to remain within the 
easement area. The plaintiffs’ right to future ‘damage 
to fencing or crops is reserved in accordance with sec- 
tion 76-710, R. R. S. 1943. 

The defendant suggests that damages should be de- 
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termined on the basis of the present structures on the 
land because it appears unlikely that additional lines 
or structures will be placed on the easement area. The 
easements taken are permanent and the plaintiffs have 
no assurance as to what future use may be made of 
the easement area. The addition of guy wires and down- 
guys to the present structures would materially increase 
the inconvenience and hazard to the plaintiffs, parti- 
cularly when lighting conditions are poor. It is possi- 
ble that future developments will result in relocation 
and reconstruction of transmission lines within the ease- 
ment area so that plaintiffs will be denied any sub- 
stantial use of the area, and the structures will prevent 
farming through the area. These are matters which 
the jury considered and which we must consider in 
determining whether the verdicts were excessive. 

In Johnson v. Nebraska Public Power Dist., 187 Neb. 
421, 191 N. W. 2d 594, a similar case involving an ease- 
ment for the same transmission line in an adjoining 
county, we said: “The 150-foot diagonal easement with 
the present seven 2-pole structures running diagonally 
for over a mile across the farm is obviously a substan- 
tial factor affecting market value. The record supports, 
almost conclusively, that operation of the present irri- 
gation systems will be materially inconvenienced and 
impeded in operation. With larger modern machinery 
and power units, aerial spraying of fertilizer, nutrients, 
and insecticides, and the large scale movement of tub- 
ing and irrigation equipment, the diagonal easement 
will realistically impair normal ground operations on 
the farm. Beyond this, the record strongly supports a 
conclusion that it cannot now be adapted to the use 
of an irrigation system (center-pivot) substantially in- 
creasing productivity. These are but a few of the fac- 
tors in evidence before us for review.” 

The plaintiffs have a well-developed, highly improved 
farm. It produced approximately 65,000 bushels of 
corn and a gross farm income of over $100,000 in 1969. 
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There is grain storage capacity of 210,000 bushels on 
the property and dryer capacity of 65,000 bushels. The 
buildings are valued at $60,000 to $100,000. As in the 
Johnson case, supra, it is obvious the easements have 
a substantial adverse effect upon the market value of 
the plaintiffs’ property. The record does not show that 
the verdicts were excessive. 

The last assignment of error relates to a ruling of the 
trial court upon a motion for mistrial made by the de- 
fendant. Donald W. McDannel, a value witness for the 
defendant, stated during cross-examination that he had 
been authorized by the defendant to negotiate with 
landowners if they brought up the subject. The wit- 
ness was then asked when he had first contacted Mr. 
Regier and if that was the time the witness had “at- 
tempted to negotiate with him for twelve hundred and 
fifty dollars a pole setting.” The witness answered: 
“I don’t remember.” The defendant moved for a mis- 
trial but the motion was overruled and the jury in- 
structed to disregard the question and answer. 

The defendant contends that the ruling was reversi- 
ble error and that the trial court should have declared 
a mistrial. The defendant relies upon the rule that 
ordinarily offers to compromise and negotiations for 
settlement are not admissible. See Bishop Cafeteria 
Co. v. Ford, 177 Neb. 600, 129 N. W. 2d 581. Here there 
was no issue as to liability. The sole issue was dam- 
ages and the witness had already testified that the dam- 
ages were a larger sum. Under the facts and circum- 
stances in these cases the ruling of the trial court was 
not an abuse of discretion. 

The judgments of the district court are affirmed. 

AFFIRMED, 
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KwicutT Bros., INc., AND E. STOLTENBERG & SON, A JOINT 
VENTURE, APPELLANTS, V. STATE OF NEBRASKA, APPELLEE, 
199 N. W. 2d 720 


Filed August 4, 1972. No. 38376. 


1. Contracts: Words and Phrases. The language in a construction 
contract, prepared by the owner, that the quality of embank- 
ment materials in certain designated sites “will be acceptable 
in general,’ accompanied by language which provides “the con- 
tractor shall determine for himself the amount of selective 
excavation, blending, screening, mixing, and other work re- 
quired to provide a finished product meeting the specifications,” 
and which authorized the owner’s engineer to “reject portions of 
the deposit as unacceptable,” does not constitute a representa- 
tion by the owner to the contractor that the quality is such that 
the material can be excavated and processed without undue diffi- 
culty. Neither does such language prevent the owner from 
waiving specifications on quality. 

2. Contracts: Words and Phrases: Warranty. Specifications in a 
construction contract containing test borings of a site for em- 
bankment materials and which contain the following language: 
“No guarantee is made regarding the nature of the material at 
points other than locations sampled,” expressly negatives a 
warranty of quality except as shown by the test borings. 

8. Contracts: Warranty. The risk of unexpected cost and diffi- 
culty in the performance of construction contracts is usually 
carried by the building contractor. Of course, the employing 
owner may make representations or warranties; and the par- 
ties may by agreement allocate such risks as they see fit. 
Every case stands on its own legs; there is no rule of law 
with an answer mechanically determined. 

4. Contracts. If the contract is fairly entered into by an ex- 
perienced builder, the fact that a portion of the work proves 
to be more expensive than was estimated does not entitle the 
builder, in the absence of fraud or mistake, to any allowance 
beyond the contract price. 

5. Trial: Judgments: Evidence. The judgment of the trial court 
in an action at law where a jury has been waived has the effect 
of a verdict of a jury, and will not be set aside unless clearly 
wrong. In determining the sufficiency of the evidence to sus- 
tain a judgment in a law action, it must be considered most 
favorably to the successful party, every controverted fact 
must be resolved in that party’s favor, and he must have the 
benefit of any inferences reasonably deducible from it. 

6. Contracts. A provision of a contract is ambiguous when, con- 
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sidered with other pertinent provisions as a whole, it is capable 
of being understood in more senses than one. 

7. Contracts: Courts. When a contract is ambiguous, the court 
must determine the parties’ intent and an ambiguity must be 
resolved so as to give effect to that intent. 

8. Contracts: Parties: Courts. The interpretation given a con- 
tract by the parties themselves while engaged in their per- 
formance of it is one of the best indications of their true intent 
and should be given great, if not controlling, influence, and 
the court should ordinarily enforce such construction. 

9. Contracts: Evidence: Juries. Where evidence relating to am- 
biguities and contradictory provisions in a written contract is 
conflicting, the interpretation to be given the contract is for 
the jury. 


Appeal from the district court for Lancaster County: 
BaRTLETT E. Boyes, Judge. Affirmed. 


Hird Stryker of Fraser, Stryker, Marshall & Veach, 
for appellants. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr., Gary R. Welch, Dale L. Babcock, Jr., and 
Randall E. Sims, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLaucH, SMITH, 
McCown, NEwrTon, and CuinTon, JJ. 


CLINTON, J. 

This action originated with a claim arising out of a 
contract of the plaintiffs with the Department of Roads 
of the State of Nebraska, which claim was filed under 
the provisions of section 77-2406, R. R. S. 1943. The 
claim was disallowed. Appeal was then made under 
section 77-2407, R. R. S. 1948, to the district court for 
Lancaster County which found for the defendant. The 
plaintiffs then perfected their appeal to this court. 

The plaintiffs, a corporation and a partnership, re- 
spectively, were as joint venturers the successful bid- 
ders for the construction of work under Federal Aid 
Interstate Project No, I 80-4(26) in Lincoln County, 
Nebraska, and on February 18, 1965, entered into the 
contract with the State of Nebraska. Insofar as is here 
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immediately pertinent the plaintiffs under the provi- 
sions of the contract were to place and compact approxi- 
mately 2,560,000 cubic yards of enbankment material for 
a 7.902-mile segment of Interstate 80 southeast of North 
Platte, Nebraska, at a price of 29.5 cents for each cubic 
yard of such materials measured in the embankment. 
The plaintiffs completed the work and were paid for the 
placement of the material in the embankment at the 
contract price. 

This cause of action is founded upon certain purport- 
edly false representations allegedly knowingly or negli- 
gently made by the State in the contract documents as 
to the quantity and quality of the material available 
in certain borrow pits referred to in the specifications. 
Plaintiffs alleged in their petition that the claimed 
representations were made by the State with the in- 
tent that the bidders rely thereon and that the plain- 
tiffs did in making their bid and in entering into the 
contract rely thereon. The plaintiffs further claim that 
the quantities were insufficient and the material in one 
certain pit did not meet specifications. 

The position of the plaintiffs may be succinctly stated 
by the following quotations from their brief: “On the 
quantity issue, it is the Plaintiffs’ position that it was 
the intent of the State and the understanding of the 
Plaintiffs that the five pits shown on the plans would 
provide sufficient material to complete the project; and 
that if they did not, the contract documents. contem- 
plated and required that the State pay the Plaintiffs 
the extra costs incurred in procuring the necessary ad- 
ditional material from other sources. A subsidiary is- 
sue is the Plaintiffs’ claim that it was also the intent and 
understanding that material from certain of the desig- 
nated pits would be utilized for specific segments of the 
embankment... . 

“On the issue of the substandard quality of the mate- 
rial in one of the pits, . . . it is the Plaintiffs’ position that 
the proper test to be applied in determining whether 
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the material in that pit was ‘acceptable in general’ and, 
hence, fulfilled the State’s representations, was not 
whether the State ultimately authorized and directed 
its use in the embankment, but rather, whether the mate- 
rial that was so used, in fact, met (or could be made to 
meet) the quality standards prescribed by the specifica- 
tions; and that the testimony of the State’s own witnesses 
established that the difficult to excavate and manipu- 
late material from that pit that was used in the embank- 
ment was cohesive rather than granular in character, 
and did not meet, and could not be made to meet, the 
quality standards upon which the Plaintiffs’ bid was 
based and the contract awarded. 

“It is also the Plaintiffs’ position that when the sub- 
standard character of that pit was discovered, it was 
the State’s duty, under Paragraph 5 of Article 6.02 of 
the Standard Specifications, to authorize the Plaintiff 
to abandon it, and procure material that would meet the 
specifications from other sources, and to reimburse the 
Plaintiffs for the extra costs incurred in so doing. It 
is the Plaintiffs’ position that the State’s refusal to au- 
thorize the abandonment was also a breach of the con- 
tract for which the Plaintiffs are entitled to recover their 
resultant damages.” 

The State denied making false representations as to 
quality or quantity; denied reliance by the plaintiffs 
and alleged full knowledge on the part of the plaintiffs; 
and alleged that the quantities and qualities were suffi- 
cient, that the plaintiffs did only what the contract pro- 
vided, and that the prolongation of the work was caused 
by the plaintiffs’ improper procedures. 

The trial court found generally for the defendant and 
against the plaintiffs; that there were no misrepresenta- 
tions; that paragraph 4 of Article 6.02 of the Standard 
Specifications was the governing provision of the con- 
tract; that the joint venture suffered substantial loss in 
the performance of the contract but it was unnecessary 
to determine the amount of loss because the defendant 
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was not liable; and then dismissed the plaintiffs’ petition. 
We affirm the order of the trial court. 

In order to convey an adequate understanding of the 
issues and the contentions of the parties it is necessary 
to set forth by quotation, or in summary, pertinent con- 
tract provisions. The contract consists of a 2-page exe- 
cuted agreement which incorporates numerous docu- 
ments. Included among these is the proposal. The pro- 
posal provides: “We have carefully examined the 
plans and specifications for the work contemplated in 
this proposal and we have made a personal examina- 
tion of the site and have inquired into the local condi- 
tions affecting the work. We propose to furnish all 
the necessary equipment, machinery, tools, apparatus, 
and other means of construction and to do all the work 
and to furnish all the materials to complete the work in 
accordance with the plans and specifications on file for 
the schedule of prices listed in this proposal.” (Empha- 
sis supplied.) 

Also included are the State of Nebraska 1965 Standard 
Specifications for Highway Construction. Article 2.07 
provides: “Article 2.07—-Examination of Plans, Specifi- 
cations, Special Provisions, and Site of Work 

“The bidder is required to examine carefully the site, 
and the proposal, plans, specifications, special provi- 
sions, and contract form, for the work contemplated, and 
it will be assumed that the bidder has investigated and 
is satisfied as to the conditions to be encountered, as 
to the character, quality, and quantities of work to be 
performed and materials to be furnished, and as to the 
requirements of these specifications, the special provi- 
sions, and contract. It is mutually agreed that the 
submission of a proposal shall be considered prima facie 
evidence that the bidder has made such examination.” 
(Emphasis supplied.) 

‘Article 6.02 of that document is in part as follows: 
“Article 6.02—Designated Local Material Sources 

“1. Sources of local materials may be designated and 
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described in the plans and special provisions. The 
quality of material in such deposits will be acceptable 
in general, but the contractor shall determine for him- 
self the amount of selective excavation, blending, screen- 
ing, mixing, and other work required to provide a fin- 
ished product meeting the specifications. It shall be 
understood that the engineer may order procurement of 
material from any portion of the designated option area 
and may reject portions of the deposit as unacceptable. 

“2. When material deposits are not designated in the 
plans or special provisions, the contractor shall provide 
material conforming to the specified requirements, 

“3. The department may acquire and make available 
to the contractor the right to take materials from the 
sources designated in the plans and described under 
special provisions, together with the right to use such 
property as may be specified, adjacent thereto, as may 
be required for plant site, stock piles, and hauling roads. 
Any special requirements required by the terms of op- 
tions will be shown in the plans. 

“4, If the contractor desires to use materials from 
sources other than those designated, he shall, at his own 
expense, explore and develop such other sources and re- 
quest in writing, the engineer’s approval of the alternate 
source or sources stating that he will acquire the neces- 
sary right to take the materials and pay all costs involved, 
including any which may result from an increase in 
length of haul. The use of materials from other than 
designated sources will not be permitted until repre- 
sentative samples taken by the engineer have been ap- 
proved and written authority issued for the use there- 
of. Approval of the use of materials from such alter- 
nate sources will not be given unless the quality of 
the material therefrom is at least equal to the quality 
of material from the designated source or sources. 

“5. Should the engineer find it necessary or desir- 
able, during construction to change from a designated 
local material source to another not designated in the 
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plans or described in the special provisions, due to de- 
pletion of the material, variation in gradation of mate- 
rial, or to the locating of a more suitable material, the 
work of moving from one source to another and any 
additional stripping or hauling of the material, and any 
other additional costs occasioned by such change shall 
be considered as ‘extra work’.” 

In the case of this contract certain local material 
sources were designated. These were set forth in the 
sheets containing the plan and profile of the highway. 
These material sources were borrow pits numbered 1, 
16, 20A, 12, and 23. These were described by tract, 
number, owner, terms of option under which the mate- 
rial might be used, that is, whether a lump sum pay- 
ment or a per acre cost, and the estimated cost. In 
the case of pits Nos. 1 and 20A the cost was designated 
as “free.” These two pits had apparently been acquired 
by the State by eminent domain. These specifications 
provided: “Pit Nos. 1 and 20A are required to be used.” 
(Emphasis supplied.) The specifications as to these 
two pits further set forth the maximum cubic yards 
available in the pits and the minimum cubic yards re- 
quired to be removed. As to the other pits the maxi- 
mum cubic yardage available was designated but none 
was required to be removed. Evidence introduced at 
the trial indicated that the purpose of the required 
excavation of the two pits was to use them as a part 
of the Interstate chain of lakes. The record also dis- 
closes that where the State has acquired title to bor- 
row pits by eminent domain but does not use them the 
federal government does not reimburse the State for 
its 90 percent of the cost. 

The sheets on which the compaction requirements for 
the embankment appear contain the following: “The 
contractor will be required to furnish the borrow on 
this project,” and also provide, with exceptions, that 
the embankment should be constructed of “granular 
materials having at least 90 per cent retained on the 
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No. 200 sieve and at least 10 per cent retained on the 
No. 10 sieve.” 

The first basic question in this case is whether the 
contract is reasonably subject to the interpretation that 
it made representations that the quality of the materials 
in Pit No. 1 were of such a nature that they could be 
excavated and processed without undue difficulty. There 
is convincing evidence in the record to support the posi- 
tion that the material in Pit No. 1 had a deeper and more 
variable layer of very cohesive overburden than the 
plaintiffs anticipated and that there were pockets of 
cohesive material in lower levels. In the course of 
excavation and processing some of this cohesive material 
became mixed with the granular material and the plain- 
tiffs had great difficulty in handling and processing the 
material. The State did in fact waive in part the sieve 
retention requirements earlier quoted as to a portion 
of the material in Pit No. 1 for use in certain portions 
of the embankment. There is evidence which supports 
the conclusion that with this waiver there was suf- 
ficient select material in Pit No. 1 to complete the 
work on that portion where Pit No. 1 material was 
being used. The State also lowered the minimum cubic 
yards required to be removed, but the plaintiffs did in 
fact remove and use more than the minimum required 
even under the original specifications. Evidence was 
introduced by the State which would support a finding 
that the plaintiffs’ problems in Pit No. 1 were caused 
by their use of improper dewatering and material hand- 
ling methods. Early in the work the plaintiffs obtained 
privately and used material from what is identified as 
the Krychek Pit in portions of the embankment which 
were being built by material from Pit No. 1. The re- 
quest for this substitution stated: “We will furnish 
the material at no additional cost to the State.” The 
responsive authorization from the State said: “1. It is 
understood that the substitute source is granular mate- 
rial; but that in any case the specified gradation re- 
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quirements listed on sheet No. 3 of the plans and any 
other requirements of the plans and specifications will 
be complied with. 2. That you will pay all royalty 
and any other additional costs involved in the substitu- 
tion of this material. 3. That approval of the substitu- 
tion of embankment material described herein, in lieu 
of material from the pits shown in the plans, does not 
alter the requirements specified in the plans for the 
plan pits.” 

The contractual provisions to which we have earlier 
made reference plus those which we now set forth do, 
in our opinion, negative as a matter of law a repre- 
sentation as to quality and so in effect of the work- 
ability of the material such as the plaintiffs claim. Fur- 
nished with and included in the plans and specifica- 
tions were the results of test borings made by the State 
of the pits including Pit No. 1. The specifications sheets 
containing this information have the following stated 
thereon: “The information shown on these plans repre- 
sents the physical characteristics of the material at the 
locations indicated. No quarantee is made regarding 
the nature of the material at points other than locations 
sampled.” (Emphasis supplied.) There is no conten- 
tion made by the plaintiffs that the summaries of the 
soil material information based upon the borings is 
false or inaccurate. 

The plaintiffs in effect argue that the language of 
Article 6.02, provision 1, of the Standard Specifications 
as follows: “The quality of material in such deposits 
will be acceptable in general, ...” (emphasis supplied), 
constitutes a representation to the bidder that the bulk 
of the material will meet the sieve standards and so be 
readily workable without undue difficulty. We do not 
believe this is, in light of the whole contract, a reason- 
able interpretation thereof. We believe it means that 
the State will accept the material generally and if it 
does not, but rejects it, or a portion of it, and on that 
account the contractor is directed under provision 5 to 
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another material source, then he is entitled to reim- 
bursement for the “extra work” involved. 

In addition to the disclaimer of any quarantee the 
provisions of the specifications that the engineer ‘may 
reject portions of the deposit as unacceptable” clearly 
negatives any representation that the deposit will meet 
any specific standard. This is also indicated in the 
language, “The contractor shall determine for himself 
the amount of selective excavating (etc.).” 

We find nothing in any of the provisions of the con- 
tract which would restrict the right of the State to 
waive specifications by loosening the material stand- 
ards. The contract, as we have noted, provides that 
the material “will be acceptable in general.” This 
language certainly is at least inclusive of the right of 
the State to waive material specifications. 

Another aspect of the contract insofar as it pertains 
to Pit No. 1 may be mentioned. The excavation of the 
specified minimum cubic yardage from Pits Nos. 1 and 
20A was a part, even though an incidental part, of the 
performance of the contract. Had this not been done 
the contract, in the absence of a waiver, would not have 
been completely performed. 

In support of their claim for “extra work” the plain- 
tiffs cite Pitt Constr. Co. v. City of Alliance (6th Cir., 
1926), 12 F. 2d 28. That case involved a contract for 
the construction of a concrete basin. The backfill was 
to be provided from the materials excavated from the 
basin. The plans provided there would be approximate- 
ly 9 feet of material to be excavated from the basin site. 
There was actually only 3 feet of material available. 
The contractor brought an action to recover the addi-. 
tional expense incurred as a result of the deficiency in 
material and was allowed recovery. There was in that 
case a positive representation. Here there was none. 
As far as Pit No. 1 is concerned this case comes within 
the purview of those cases where performance of a con- 
struction contract’ is more difficult or burdensome than 
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anticipated. At 3 Corbin on Contracts, § 598, p. 590, 
we find the following: “The risk of unexpected cost 
and difficulty in the performance of construction con- 
tracts is usually carried by the building contractor. Of 
course, the employing owner may make representations 
or warranties; and the parties may by agreement allo- 
cate such risks as they see fit. Every case stands on 
its own legs; there is no rule of law with an answer 
mechanically determined.” At 17A C. J. S., Contracts, 
§ 367(1), p. 374, we find: “If the contract is fairly en- 
tered into by an experienced builder, the fact that a por- 
tion of the work proves to be more expensive than was 
estimated does not entitle the builder, in the absence 
of fraud or mistake, to any allowance beyond the con- 
tract price.” This court has followed the same gen- 
eral principles as to contracts generally. Wilson & Co., 
Inc. v. Fremont Cake & Meal Co., 153 Neb. 160, 43 N. 
W. 2d 657. Applicable cases from other jurisdictions 
are: State Highway Dept. v. MacDougald Constr. Co., 
102 Ga. App. 254, 115 S. E. 2d 863. That was a case 
where test borings were made by the highway depart- 
ment and the contractor relied thereon. The contract 
contained a provision stating the data was not guaran- 
teed. See, also, Gillespie Land & Irr. Co. v. Hamilton, 
43 Ariz. 102, 29 P. 2d 158; Bates & Rogers Constr. Co. 
v. United States, 56 Ct. Cl. 49; Leary v. City of Water- 
vliet, 222 N. Y. 337, 118 N. E. 849. 

Insofar as there is conflicting evidence as to the qual- 
ity of material in Pit No. 1 and as to the cause of the 
problems of the plaintiffs in processing the material in 
that pit, we take into consideration that the trial court 
seems to have decided these issues adversely to the 
plaintiffs we apply the following principles. The judg- 
ment of the trial court in an action at law where a jury 
has been waived has the effect of a verdict of a jury, 
and will not be set aside unless clearly wrong. In 
determining the sufficiency of the evidence to sustain a 
judgment in a law action, it must be considered most 
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favorably to the successful party, every controverted 
fact must be resolved in that party’s favor, and he 
must have the benefit of any inferences reasonably de- 
ducible from it. Parsons Constr. Co. v. State, 180 Neb. 
839, 146 N. W. 2d 211. 

The next question we consider is whether the con- 
tract documents contain a representation by the State 
that the material in the pits contain sufficient material 
to complete the embankment in accordance with the 
specifications. The trial court made no finding as to 
whether there was an actual deficiency, but the evi- 
dence would support a finding that there was. 

There is in the contract no express representation 
that the quantities in the local material source pits would 
be sufficient to complete the embankments, but the 
plaintiffs’ argument apparently is that there is an im- 
plied representation. In that respect we find the con- 
tract somewhat ambiguous. As already noted, certain 
provisions of the contract call for the contractor to fur- 
nish the material and except for the two pits required to 
be used he must pay for the material used from the 
designated pits. The ambiguity arises from certain 
provisions of Article 6.02. It says: “2. When material 
deposits are not designated in the plans or special pro- 
visions, the contractor shall provide material conform- 
ing to the specified requirements.” One might imply 
from the last provision that it is only where sources are 
not designated that the contractor must locate and supply 
(as distinguished from “pay for,’ which, except for 
“free” material he must do in any event) the required 
material. This provision taken together with the lan~ 
guage of provision 5 of Article 6.02 which provides that 
where the engineer designates a change in sources be- 
cause of “depletion of the material” the contractor will 
be paid for “the work of moving from one source to an- 
other and any additional stripping or hauling of the 
material,” might possibly lead to the conclusion of a 
representation as to the sufficiency of quantities. A 
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contract is ambiguous when, considered as a whole, it 
is capable of being understood in more senses than one. 
17A C. J.S., Contracts, § 294(b) (2), p. 34. 

In this light we apply the following principles. ““Where 
a contract is ambiguous, the court must determine the 
parties’ intent; and an ambiguity must be resolved so 
as to give effect to that intent.” 17A C. J. S., Contracts, 
§ 295(f), p. 65. See, also, 1 Corbin on Contracts, § 95, 
p. 397. The interpretation given a contract by the 
parties themselves while engaged in their performance 
of it is one of the best indications of their true intent 
and should be given great, if not controlling, influence, 
and the court should ordinarily enforce such construc- 
tion. Enterprise Co., Inc. v, Nettleton Business College, 
186 Neb. 183, 181 N. W. 2d 846; McLeod v. Crawford, 
176 Neb. 513, 126 N. W. 2d 663; Podewitz v. Gering Nat. 
Bank, 171 Neb. 380, 106 N. W. 2d 497; Restatement, Con- 
tracts, § 235(c), p. 319; 17 Am. Jur. 2d, Contracts, § 274, 
p. 686; 17A C. J. S., Contracts, § 325(2), p. 246. “Where 
evidence relating to ambiguities and contradictory pro- 
visions in a written contract is conflicting, the inter- 
pretation to be given the contract is for the jury.” Ely 
Constr. Co. v. S & S Corp., 184 Neb. 59, 165 N. W. 2d 
562. In this case where a jury was waived the question 
was for the trial judge and with the same effect as a 
jury verdict. 

The record establishes that in addition to the material 
from the designated pits the plaintiffs obtained material 
from the following pits: Krychek (mentioned earlier), 
Northwest Engineering, Stenger, No. 14, and from an 
unidentified pit in the river bed. 

On April 26, 1965, Stoltenberg in writing requested 
permission to use pit No. 14, stating: “We have made 
an agreement with the landowner.” The Department 
of Roads approved the request on April 28, 1965, stating 
as a condition: “... you will pay all royalty costs and 
that the use of this material will result in no additional 
costs to the State.” On April 29; 1965, he asked for per- 
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mission to use the Northwest Engineering pit. Permis- 
sion was given on April 30, 1965; on the same condition. 
‘On April 7, 1965, in response to both a verbal and writ- 
ten request the Department. of Roads gave permission 
in writing to Knight to use the Krychek pit upon the 
same conditions. On June 11, 1965, Knight in writing 
requested permission to use material from the stream 
bed “at no extra cost to the State of Nebr., and will pro- 
vide for the access to this material.” Permission was 
given. On October 20, 1965, permission. was given to 
‘use the Stenger pit under similar conditions. 

The contract itself and the circumstances surrounding 
its execution are pertinent. The contract makes a repre- 
sentation of the maximum cubic yardage available in 
the designated pits. It says this is the most you can 
get out of them and except for Pits Nos. 1 and 20A there 
is no representation of the least amount available. Plain- 
tiffs and the State were both aware that other material 
was available in the vicinity. All parties knew that a 
yard of material compacted and measured in the em- 
bankment together with waste would require substan- 
tially more than a yard of material measured in the pit. 
This factor varies, but it is 1.3 or more apparently. The 
plans and specifications make no representation of this 
factor. The plaintiffs were experienced grading con- 
tractors and were as capable of making a determination 
of the auantities of material required in place to com- 
plete the contract as was the State. 

The finding of the court that the plaintiffs understood 
that the contract made no warranty as to quantities ‘is 
justified by the evidence. 

The above holdings are determinative and it is not 
necessary to consider other assignments ‘in connection 
with the rejection of evidence offered by the plaintiffs. 
The judgment of the trial court is affirmed. 

’ AFFIRMED. 
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IN RE APPLICATION OF NORRIS SCHOEN, FAIRBURY, 
NEBRASKA. 
Norris SCHOEN, APPELLEE, V. AMERICAN COMMUNICATION 
Company, INC., APPELLANT. 
199 N. W. 2d 716 


Filed August 4, 1972. No. 38382. 


Public Service Commissions: Words and Phrases: Telecommunica- 
tions. In statutory provisions for a person to obtain telephone 
service furnished in the exchange service area adjacent to his 
residence or place of operation, such phrases as “reasonably 
adequate service,” “duplication of facilities,” “public interest,” 
and “community of interest in the general territory” acquire 
new meaning limited to the context. Definition must evolve, 
case by case. 


Appeal from the Nebraska State Railway Commission. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate and David 
R. Parker, for appellant. 


Norris Schoen, pro se. 


O’Hanlon & Martin, for amici curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToNn, and CiLInton JJ. 


SMITH, J. 

Norris Schoen resided in the telephone service area 
of the Reynolds exchange of American Communication 
Company, Inc. He applied to the Nebraska State Rail- 
way Commission for service from the Fairbury exchange 
of Lincoln Telephone and Telegraph Company. A com- 
mon boundary separated the two service areas. 

The commission, dividing 3-2, granted the application 
subject to reimbursement of American for loss of in- 
vestment and to payment of construction costs of Lin- 
coln. American appeals. It attacks (1) commission 
findings on issues relating to duplicate facilities, com- 
munity of interest, and public interest, and (2) author- 
ity of the commission to extend the certificate of public 
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convenience and necessity without an application by 
Lincoln. 
The area in question appears on the following map: 


9 ai 22 23 
FAIRBURY EXCHAN 


‘To —— 
Op NORRIS SCHOEN RESIDENCE 
> REYNOLDS’ SUBSCRIBERS 
j o VACANT RESIDENCE 
“Be REYNOLDS~FAIRBURY EXCHAKCE BOUNDARY. 


-Te REYNOLDS TELEPHONE LINE 
COE REYNOLDS CENTRAL OFFICE EQUIPMEWT 


This rural area is sparsely populated, and growth is not 
anticipated in the foreseeable future. According to the 
1970 census, the population of Fairbury, a county seat, 
was 5,265. The Reynolds exchange comprises 82 sta- 
tions, one-half of which are rural. 
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Toll lines of Lincoln extend along the north-south 
road adjoining Schoen’s residence. Providing the re- 
quested service would entail construction. of separate 
circuitry on the poles northward 11% miles to the nearest 
subscriber of Lincoln. The new circuitry would extend 
Lincoln’s service area to a point only 2 miles away from 
the base rate area of American. Integrated companies 
of which American is a member operate 100 exchanges. 
Their service usually extends more than 2 miles from 
the community site of the central office equipment. 

The investment of American in Nebraska averages 
between $350 and $400 a station. The properties are 
mortgaged to the United States. The president of 
‘American testified that loss of one potential station 
would not affect the company adversely. Thought of 
a trend in that direction, however, perturbed him. 

Schoen has refused telephone service from American 
and its predecessors since he moved to his present home 
in 1957. At the hearing he lodged only one complaint: 
The exchange rate on calls from the Reynolds service 
area to Fairbury was $.20. Business acquaintances, 
children’s schools, family friends, and church are all 
located at Fairbury. He and his family have no interest 
in the Reynolds service area outside his farm of 160 
acres. The great majority of residents in the area 
possess a community of interest in Reynolds. 

Schoen and American alone appeared at the hearing, 
although the commission had notified Lincoln. Schoen 
has not appeared on appeal, and no one has filed a 
brief in support of his position. 

_ Powers and duties of the commission include regula- 
tion of rates, service, and general control of common 
carriers as the Legislature may provide. In the absence 
of specific legislation, however, the commission is to 
exercise the powers and perform the duties. Art. IV, 
§ 20, Constitution of Nebraska. 

Entry or extension of a public utility in intrastate 
telephone business in Nebraska under legislation en- 
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acted in 1963 must be preceded by (1) an application 
from the utility to the commission, (2) notification and 
hearing, (3) findings relating to lack of “reasonably 
adequate telephone service,” (4) agreement among sub- 
scribers and interested telephone companies, (5) ab- 
sence of duplication of facilities, and (6) existence of 
public interest or interest of the party who desires 
service. See, § 75-604, R. R. S. 1943; Sherdon v. Amer- 
ican Communication Co., 178 Neb. 454, 134 N. W. 2d 
42 (1965). ; 

Since 1969 any person may apply to the commission 
for telephone service furnished in the exchange service 
area adjacent to his residence or place of operation. 
Grant of the application is subject to proof of facts and 
to conditions as follows: (1) Applicant is not receiving, 
and within a reasonable time will not receive, reason- 
ably adequate exchange service from the company that 
is serving his residence. (2) The grant is economically 
sound and will not create a duplication of facilities or 
impair the capability of the company to serve its re- 
maining subscribers. (3) The community of interest in 
the general territory is such that the commission should 
grant the application. (4) Applicant will pay construc- 
tion and other costs and fair rates. (5) Applicant will 
reimburse the company for any necessary loss of in- 
vestment in existing property as determined by the 
commission. See §§ 75-613 and 75-614, R. R. S. 1943. . 

Schoen did not allege manipulation of the exchange 
rate of $.20. See, generally, Fulda, “Telephone Reg- 
ulation in Texas; Should Regulation by Cities Be Re- 
placed by a State Commission?” 45 Tex. L. Rev. 611 
at 623 (1967); Trebing, “Common Carrier Regulation - 
The Silent Crises,” 34 Law & Contemp. Prob. 299 at 
301, n. 1 (1969). Indeed he admitted the reasonable- 
ness of the rate. From his viewpoint and to him alone 
the charge would be exorbitant. 

It is possible to construe the statute of 1969 to pro- 
vide a new remedy but otherwise to maintain the status 
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quo. We think the statute introduces a new concept. 
An applicant may prevail without proving inadequacy 
of service or unfairness of rates in the tradition of 
public utility law. The concept that such relief furthers 
the public interest is new but not startling. See Treb- 
ing, op. cit. at 302 and 310. Such phrases as “reason- 
ably adequate service,” “duplication of facilities,” “pub- 
lic interest,” and “community of interest in the general 
territory” acquire a new meaning limited to the context 
of §§ 75-613 and 75-614, R. R. S. 1943. Definition must 
evolve, case by case. 

The small independent companies worry that affirm- 
ance here will signal a trend toward erosion of their 
service areas. The argument is wide of the mark. We 
decline to conjecture future legislation or action of the 
commission as well as the impact of the technological 
revolution in communications. See, generally, Trebing, 
op. cit. at 307-310; Irwin, “The Communication Indus- 
try and the Policy of Competition,” 14 Buffalo L. Rev. 
256 (1964-65); Havighurst, “Foreword,” 34 Law & Con- 
temp. Prob. 203 (1969); Barrow and Manelli, “Com- 
munications Technology - A Forecast of Change,” 34 
Law & Contemp. Prob. 205 (1969); Werner, “A Lawyer 
Looks at Our Communications Policy,” 11 A. B. A. 
Jurimetrics J. 81 (1970). 

The argument that Lincoln failed to apply for a cer- 
tificate overlooks the statutory provisions and several 
circumstances. Lincoln is not directly or indirectly an 
invader. After notification of hearing it opted not to 
appear. Lincoln is capable of protecting its own inter- 
ests without the assistance of a competitor. 

The order is affirmed. 

AFFIRMED. 
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NEBRASKA PANHANDLE COMMUNITY ACTION AGENCY, INC., 
APPELLEE, v. MARTIN DOUGLAS STRANGE, APPELLANT. 
NEBRASKA PANHANDLE COMMUNITY ACTION AGENCY, INC., 
APPELLEE, V. SIDNEY GRANT CURTRIGHT, APPELLANT. 
NEBRASKA PANHANDLE CoMMUNITY ACTION AGENCY, INC., 
APPELLEE, V. RAMON J. PEREZ, APPELLANT. 

200 N. W. 2d 28 


Filed August 4, 1972. Nos. 38408, 38409, 38410. 


1, Contracts: Master and Servant. If a condition of an obligor’s 
duty is that he be satisfied with the obligee’s performance, an 
interpretation is preferred under which the condition occurs, 
provided a reasonable man in the position of the obligor would 
be satisfied and such a test is practicable. 

; Present a condition in employment contract 

that obligor be satisfied with obligee’s performance, if the 

agreement leaves no doubt that honest satisfaction and no more 
is meant, the condition does not occur if the obligor is honestly, 
even though unreasonably, dissatisfied. 

Where a condition of an obligor’s duty is 
that he be satisfied with the obligee’s performance, the mere 
statement of the obligor that he is not satisfied is not con- 
clusive. 

4, Corporations: Master and Servant: Appeal and Error. Under 
the Nebraska Nonprofit Corporation Act, the Economic Oppor- 
tunity Act of 1964, as amended, and the administrative regu- 
lations, unless the particular facts require it, we will not re- 
view the validity of resolutions in which the board of directors 
of corporate administrator of programs under the Economic 
Opportunity Act of 1964, as amended, terminate its employees. 


Appeals from the district court for Scotts Bluff 
County: Hucu Sruarr, Judge. Affirmed. 


Atkins, Ferguson, Nichols & Hahn, for appellants. 
Lovell, Raymond & Hippe, for appellee. 


Heard before WuiTE, C. J., BosLaucu, Smitu, McCown, 
and Newton, JJ. 


Situ, J. 
The district court on plaintiff’s petition adjudged 
that plaintiff had terminated employment of defend- 
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ants. It also dismissed the claim of each defendant for 
reinstatement and recovery of damages. Defendants 
appeal. 

Contentions are: (1) Plaintiff breached its contract 
to employ defendant Perez; and (2) the resolutions of 
the board of directors of plaintiff discharging defend- 
ants Curtright and Strange were also void for insuffi- 
ciency of number of directors, conflict of interest of a 
voting director, lack of notification of meetings, lack 
of a quorum, and violation of the Enonomic Opportunity 
Act of 1964, as amended. No defendant asserts a viola- 
tion of a constitutional right, a statutory civil right, or 
a right of a poor person to employment by plaintiff under 
the ‘Act. 

Plaintiff was organized as a nonstock nonprofit cor- 
poration under sections 21-1901 to 21-1991, R. R. S. 1943, 
which conformed to the A.B.A. Model Nonprofit Corpo- 
ration Act (1964). Its principal purpose was to ad- 
minister programs under the Economic Opportunity Act 
of 1964, including subsequent amendments. 

Resolutions of the board of directors in March 1971 
terminated the employment of defendant Curtright as 
director of health and nutrition and of Perez as general 
manager. In April the acting general manager termi- 
nated the employment of defendant Strange as planner- 
trainer. Curtright and Strange had been employed 
under oral agreements terminable at will. Plaintiff had 
employed Perez in a written agreement for a term of 
1 year from November 30, 1970. Under the agreement 
his employment would terminate should his perform- 
ance not be to the satisfaction of the board of directors, 
which was to be.the sole judge. 

If a condition of an obligor’s duty is that he be satis- 
fied with the obligee’s performance, an interpretation 
is preferred under which the condition occurs, provided 
a reasonable man in the position of the obligor would 
be satisfied and such a test is practicable. If the agree- 
ment leaves no doubt that honest satisfaction and no 
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more is meant, the condition does not occur if the obligor 
is honestly, even though unreasonably, dissatisfied. The 
mere statement of the obligor that he is not satisfied is 
not conclusive. Restatement 2d, Contracts, Tent. Dr. 7, 

§ 254 (1972); cf. Thurman v. City of Omaha, 64 Neb. 
490, 90 N. W. 253 (1902); quaere: Nelson v. Turner, 
125 Neb. 603, 251 N. W. 172 (1933). 

. A condition of plaintiff’s duty plainly was honest satis- 
faction and no more. Such a question ordinarily is one 
of fact. See Nelson v. Turner, supra. The district court 
found against Perez. The finding was correct. For 
reasons to be given, the resolution terminating the em- 
ployment of Perez is not vulnerable to his attack. 

In 1970 the Economic Opportunity Act of 1964, as 
amended, declared these purposes: (1) The strength- 
ening of community capabilities to eliminate poverty; 
(2) the better organization of services; (3) the greater 
use, subject to adequate evaluation, of new types of 
services and innovative approaches in attacking causes 
of poverty; (4) the maximum feasible participation of 
the poor; and (5) the enlisting of services from other 
groups. See 42 U.S. C. § 2781 (1970). 

. Plaintiff was a community action agency within the 
definition of the Act which provided as follows: A board 
consisting of not more than 51 members was to govern 
the agency. One-third were to be ‘public officials, and 
not more than one-third were to be members of major 
groups in the community. Democratic selection pro- 
cedures were designed to assure that they would be rep- 
resentatives of the poor in the area to be served. The 
board was to possess power to appoint persons to senior 
staff positions and to determine major personnel, fiscal, 
and program policies. Congress directed it to establish 
specific standards to assure that employees would be 
promoted under impartial procedures calculated to im- 
prove agency performance and effectiveness. Congress 
also declared a policy of resident employment. See, 42 
U.S. C. §§ 2781, 2790, 2791 (b), (e), and (f£) (1), (2), 
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and (3), 2795 (b) (4), 2796 (a), and 2810 (1970). 

Congress required the Director of the Office of Eco- 
nomic Opportunity to prescribe rules for (1) sched- 
ule and notification of meetings, (2) quorums that were 
to be not less than 50 percent of the total membership, 
(3) representative groups of the poor to petition for ade- 
quate representation, and (4) simplified requirements 
for smaller agencies in rural areas. See 42 U.S. C. §§ 2791 
(d) and 2796 (b) (1970). 

Regulations promulgated by the Director established 
procedures for hearing of grievances and for withdrawal 
of assistance. See 45 C. F. R. 8§ 1060.1 to 1067.1-11 (Jan. 
1, 1971). 

Plaintiff and similar community action agencies were 
new entities. They differed from other kinds of corpo- 
rations, for they possessed attributes of political sub- 
divisions. Some authors have predicted that future gen- 
erations would consider these agencies precursors of the 
restructuring of local government. The agencies have 
been analyzed, approved, and criticized. See, Everett, 
“Foreword,” 31 Law & Contemp. Prob. 1 (1966); Faux, 
“Politics and Bureaucracy in Community - Controlled 
Economic Development,” 36 Law & Contemp. Prob. 277 
(1971); Ginsbury and Shiffman, “Manpower and Train- 
ing Problems in Combating Poverty,” 31 Law & Con- 
temp. Prob. 159 (1966); Kotler, “The Politics of Com- 
munity Economic Development,” 36 Law & Contemp. 
Prob. 3 (1971); Leach, “The Federal Role in the War 
on Poverty Program,” 31 Law & Contemp. Prob. 18 
(1966); March, “Coordination of the War on Poverty,” 
31 Law & Contemp. Prob. 114 (1966); Oxendine and 
Puryear, “Profit Motivation and Management Assistance 
in Community Economic Development,” 36 Law & Con- 
temp. Prob. 136 (1971); Perry, “National Policy and the 
Community Development Corporation,” 36 Law & Con- 
temp. Prob. 297 (1971); Sanford, “Poverty’s Challenge 
to the States,” 31 Law & Contemp. Prob. 77 (1966); 
Sturdivant, “Community Economic Development,” 36 
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Law & Contemp. Prob. 35 (1971); Note, 83 Harv. L. 
Rev. 1558 (1970); Note, 75 Yale L. J. 599 (1966). 

The hybrid nature of plaintiff cautions us against a 
mechanical application of common law applicable to 
another kind of corporation. Cf. Oleck, “Non-Profit 
Types, Uses, and Abuses: 1970,” 19 Clev. St. L. Rev. 207 
(1970). No statutory provision or administrative regu- 
lation indicates to us that defendants were beneficiaries 
entitled to tenure without contract. Provisions relating 
to structure and operation of plaintiff attempted to pre- 
vent discrimination against the poor. Congress bal- 
anced interest in innovation and local control against 
costs of loose structure. If plaintiff violated the pro- 
visions, the violations afforded defendants no remedy. 
Under the particular facts, the statutes, and the regula- 
tions, we will not review the validity of the resolutions 
of the board of directors of plaintiff. 


The judgments are affirmed. 
AFFIRMED. 
SPENCER, J., participating on briefs. 


Tony ABOOD ET AL., APPELLANTS AND CROSS-APPELLEES, V. 
EMMA JOHNSON, APPELLEE AND CROSS-APPELLANT. 
200 N. W. 2d 20 


Filed August 4, 1972. No. 38414. 


1. Boundaries: Adverse Possession. When a fence is constructed 
as a boundary line between two properties, and parties claim 
ownership of land up to the fence for the full statutory period 
and are not interrupted in their possession or contro] during 
that time, they will, by adverse possession, gain title to such 
land as may have been improperly enclosed with their own. 

2. Limitations of Actions: Adverse Possession. After the run- 
ning of the statute, the adverse possessor has an indefeasible 
title which can only be divested by his conveyance of the land 
to another, or by a subsequent disseisin for the statutory limi- 
tation period. 
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Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed as modified, 


Gary L. Hogg, for appellants. 
Knapp, Tarrell, State & Yeagley, for appellee. 


Heard before WHITE, C. J., BosLAuGH, SMITH, McCown, 
Newton, and Cuinton, JJ. 


McCowy, J. 

This is a boundary line dispute between adjoining 
landowners. The court found generally in favor of the 
plaintiffs, fixed the boundary line, and awarded dam- 
ages to the plaintiffs for a fence destroyed by the de- 
fendant. The plaintiffs have appealed contending that 
the boundary line fixed by the court did not include 
all the land enclosed by the fence. Defendant’s cross- 
appeal contends that the line should be the lot line. 

Plaintiffs were the owners of Lot 6, and defendant 
was the owner of Lot 7, both located in Section 12, 
Township 8, Range 16, Buffalo County, Nebraska. The 
quarter-section line running north and south in Section 
12 was the lot line between the two lots. Lot 6 was 
east of the line and Lot 7 was west of it. The Platte 
River formed the north boundary of both properties 
and a county road formed the south boundary. The dis- 
tance from north to south was approximately 1,500 
feet. The plaintiffs first acquired an interest in Lot 6 
in 1926, and became the sole owners in 1953. Defendant 
acquired Lot 7 in 1947. 

The allegations and evidence of the plaintiffs were 
that a boundary line fence had been in existence for 
at least 50 years. It extended the entire distance of 
the lot line but was located some distance west of it. 
Plaintiffs’ evidence fixed the location of the boundary 
line fence 61 feet west of the lot line at the south, 49:2 
feet west of the line at a point near the center of the 
properties, and 28 feet west of the line at the north end 
of the properties. 
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The defendant contends that the correct boundary 
was the lot line; that there was no fence which was a 
boundary line fence; and that any use which plaintiffs 
had made of Lot 7 was with permission. Defendant has 
cross-appealed from that portion of the decree which 
fixes any part of the boundary line at any point other 
than the platted lot line. 

Evidence convincingly established the existence of 
a fence between the two properties for more than 50 
years. The fence was located at a point west of the 
quarter-section lot line but the exact distance west of 
the line at particular locations in prior years was not 
surveyed or measured. The evidence was undisputed 
that the plaintiffs had dug and established an irrigation 
well approximately 40 feet west of the lot line on the 
south end of the properties and had used it continuously 
Since 1957. The evidence was also undisputed that the 
plaintiffs had planted and cultivated crops on much of 
the south half of the disputed area. The evidence was 
convincing that plaintiffs had built and maintained a 
silo or ensilage bed at a point some 700 feet north of 
the south line of the properties. The west edge of the 
ensilage bed was 49.2 feet west of the lot line. The evi- 
dence is undisputed that in 1967, the plaintiffs and de- 
fendant jointly removed approximately 400 feet of fence 
at the north end of the property to permit gravel opera- 
tions to continue moving easterly along the south side 
of the Platte River and from defendant’s to plaintiffs’ 
property. In April of 1971, the defendant used a bull- 
dozer and destroyed the fence on the remainder of the 
property. At the trial, the evidence established that 
there were some broken fence posts at the south edge 
of the property 61 feet west of the lot line. There was 
a fence post on the west side of the ensilage bed approxi- 
mately 700 feet north of the south line and 49.2 feet 
west of the lot line. There was a broken concrete fence 
post some 400 feet further north. A line connecting 
these three specific locations and extended north for 
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the remaining distance of approximately 400 feet ends 
28 feet west of the lot line at the north border. Plain- 
tiffs’ evidence was that the fence had been located on 
that line. There is no evidence that a fence was ever 
located on the lot line at any point. 

The court found generally in favor of the plaintiffs, 
fixed the boundary line, and directed the preparation 
of a survey accordingly. The boundary fixed by the 
court commenced 43.7 feet west of the platted lot line 
on the south, rather than 61 feet as shown by the plain- 
tiffs’ evidence; the next point was some 740 feet north, 
and at that point the line fixed by the court and the line 
established by plaintiffs’ evidence were identical, both 
being 49.2 feet west of the lot line. From that point, 
the boundary fixed by the court ran generally north but 
toward the east where it joined the lot line at a point 
some 400 feet further north. The boundary then con- 
tinued to the north end of the properties on the quarter- 
section lot line. The court also awarded damages to 
the plaintiffs for the fence destroyed by the defendant. 

A thorough review of the record confirms the court’s 
general findings in favor of the plaintiffs. The boundary 
line fixed by the court, however, does not fully conform 
to the evidence. The trial court did not indicate the 
basis upon which the boundary was fixed, nor make 
specific explanatory findings. The court determined 
that the dividing line on the north 400 feet of the prop- 
erty should be the quarter-section lot line rather than 
any fence line. Comments in the record indicate that 
determination was made because the plaintiffs and de- 
fendant had jointly removed the fence in that area for 
the sole purpose of removing gravel from both prop- 
erties in 1967. 

We believe this case is controlled by McCain v. Cook, 
184 Neb. 147, 165 N. W. 2d 734. It is the established 
law of this state that, when a fence is constructed as a 
boundary line between two properties, and parties claim 
ownership of land up to the fence for the full statutory 
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period and are not interrupted in their possession or 
control during that time, they will, by adverse posses- 
sion, gain title to such land as may have been improperly 
enclosed with their own. See, also, Ohme v. Thomas, 
134 Neb. 727, 279 N. W. 480. 

“After the running of the statute, the adverse pos- 
sessor has an indefeasible title which can only be di- 
vested by his conveyance of the land to another, or by 
a subsequent disseisin for the statutory limitation period. 
It cannot be lost by a mere abandonment, or by a cessa- 
tion of occupancy, or by an expression of willingness 
to vacate the land, or by the acknowledgment or recog- 
nition of title in another, or by subsequent legislation, 
or by survey.” McCain v. Cook, supra. 

Under the evidence here, the plaintiffs had acquired 
title to the property long before 1967, either by bound- 
ary line acquiescence or adverse possession, or both. 
Plaintiffs’ title could be divested by nothing short of 
a validly executed deed, by adverse possession, or by 
other legal means not pertinent here. 

The county surveyor who testified on behalf of both 
parties also prepared exhibit 57, describing the bound- 
ary fixed by the court. The surveyor also prepared 
a survey reflecting the fence line as established by plain- 
tiffs’ evidence. This survey was exhibit 50, but it was 
not admitted into evidence because a copy of it had 
not been furnished to the defendant within the time 
specified in the pretrial order. The surveyor did testify 
as to the location of the various points used as the basis 
of that survey and that he had observed the fence posts 
at the points shown. Exhibit 50 designates the line on 
which the dividing line fence was located in reference 
to the north-south quarter-section line. Exhibit 50 
may not be complete insofar as a legal survey descrip- 
tion of the property line is concerned, but subject to 
any such technical completion, it designates the bound- 
ary line established by the plaintiffs’ evidence. 

The decree of the district court was generally correct 
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but it should be modified by substituting the division 
line shown in exhibit 50 for the line shown in exhibit 
57 and described in paragraph 2 of the journal entry. 
As so modified, the decree is affirmed. 
AFFIRMED AS MODIFIED. 
SPENCER, J., participating on briefs. 


STATE OF NEBRASKA EX REL. HARRY P. ANDERSEN ET AL., 
APPELLANTS, V. EUGENE A. LEAHY ET AL., APPELLEES. 
199 N. W. 2d 718 


Filed August 4, 1972. No. 38433. 


1. Municipal Corporations: Annexation: Constitutional Law. A 
municipal corporation may not, without the sanction of the 
state by constitutional provision or legislative enactment, 
annex territory to its corporate area or change its boundaries. 

2. Municipal Corporations: Initiative and Referendum: Ordinances. 
An ordinance proposed by the electors of a city under the 
initiative law must constitute such legislation as the city 
council or the legislative body of the city has the power to 
enact under the delegated powers granted and defined by the 
Legislature. 


Appeal from the district court for Douglas County: 
SAMUEL P, Caniciia, Judge. Affirmed. 


Warren S. Zweiback and Mark L. Laughlin, for appel- 
lants. 


Herbert M. Fitle, Frederick A. Brown, and Seymour 
L. Smith, for appellees. 


Heard before WuiTE, C. J., SPENCER, BosLaucH, Mc- 
Cown, NEwTon, and Ciinton, JJ., and Ronin, District 
Judge. 


Wuite, C. J. 


This is a mandamus action. The essential ques- 
tion is whether the ordinance annexing the City of Mil- 
lard to Omaha may be attacked and repealed by a vote 
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of the electors of Omaha on an initiative petition. The 
district court denied relief and we affirm. 

The background history of this litigation is as follows. 
On December 5, 1967, the city council of Omaha passed 
ordinance No. 24496, annexing Millard. This ordinance, 
by its terms, became effective 16 days after passage, or 
on December 21, 1967. It was attacked by suit in dis- 
trict court, judgment being against Millard. This court 
affirmed June 5, 1970. City of Millard v. City of Omaha, 
185 Neb. 617, 177 N. W. 2d 576. An appeal to the United 
States Supreme Court was rejected March 8, 1971 (28 
L. Ed. 2d 234). Motion for rehearing was overruled 
April 19, 1971 (29 L. Ed. 2d 664). On December 13, 1967, 
a temporary injunction was allowed, containing recipro- 
cal restraints. It was allowed by agreement of the par- 
ties, and had no provisions preventing the circulation 
of a referendum petition during the statutory 15 days 
allowed therefor. 

On May 3, 1971, the petitions in suit were filed with 
the demand that the city clerk examine the petitions to 
ascertain the number of qualified electors signing same; 
and that if the number of signatures were sufficient the 
council proceed to repeal ordinance No. 24496, or sub- 
mit the question of its repeal to the electors of Omaha, 
as it exists, with Millard annexed. 

In holding the Millard annexation valid, this court 
stated the basic law applicable, which is the law of this 
case, as follows: “‘* * * The State, therefore, at its 
pleasure may modify or withdraw all such powers, may 
take without compensation such property, hold it itself, 
or vest it in other agencies, expand or contract the ter- 
ritorial area, unite the whole or a part of it with another 
municipality, repeal the charter and destroy the corpo- 
ration. All this may be done, conditionally or uncondi- 
tionally, with or without the consent of the citizens, or 
even against their protest. In all these respects the State 
is supreme, and its legislative body, conforming its ac- 
tion to the state constitution, may do as it will, unre- 
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strained by any provision of the Constitution of the 
United States. This language was reaffirmed in Sailors 
v. Board of Education, 387 U. S. 105, 87 S. Ct. 1549, 18 L. 
Ed. 2d 650.” (Emphasis ours.) City of Millard v. City 
of Omaha, supra. 

Therein we also said: “The protection of such persons 
and property is a matter of state concern and in fulfill- 
ment of its duties in this respect, the state must fix the 
rules and regulations pertaining to annexation proce- 
dures. * * * 

“Municipal corporations are legislative creations and 
as such, subject to dissolution by legislative action. See 
Burger v. City of Beatrice, 181 Neb. 213, 147 N. W. 2d 
784.” 

Under section 14-117, R. R. S. 1943 (metropolitan cities 
annexation statute), the former territory of the City of 
Millard became annexed to and a part of Omaha on or 
about December 21, 1967. The record shows extensive 
assumptions of obligation by Omaha of governmental 
powers and responsibilities including police, health, and 
fire protection duties and the merging of fiscal and tax 
authority. 

It is conceded that no referendum petition was filed 
as prescribed by section 14-211, R. R. S. 1943, and there- 
fore it appears under the express terms of that statute 
that no action was taken to delay the effectiveness of 
the annexation ordinance. 

The petition herein was filed under section 14-210, R. 
R. S. 1943, relating to initiative petitions which provides 
in pertinent part: “The right to enact ordinances for 
any metropolitan city is hereby granted to the qualified 
electors of such city, but such grant is made upon the 
following conditions and in addition to the right herein 
granted to the council to legislate: * * *.” 

Extensive argument is made as to whether an initiative 
process may be used to repeal an ordinance or statute. 
It appears that it may be so used. See, Klosterman v. 
Marsh, 180 Neb. 506, 143 N. W. 2d 744; 82 C. J. S., Stat- 
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utes, § 120, p. 199; Annotation, 33 A. L. R. 2d 1118. 

We do not reach that question in resolving the issue in 
this case. It appears conclusively from what we have 
said that Millard became annexed and incorporated into 
the City of Omaha on December 21, 1967. It has been a 
part of Omaha, Nebraska, since then, and its residents 
legal voters and electors of that city as the petitions 
relied upon by relators demonstrate. So the question 
here becomes whether the initiative process may be used 
to detach or de-annex that portion of Omaha which was 
Millard prior to the time the annexation ordinance went 
into effect. 

There is no doubt that the detachment of territory 
from a municipal corporation, like annexation, is a mat- 
ter of statewide concern, and not one of local or munici- 
pal concern, 

In Village of Niobrara v. Tichy, 158 Neb. 517, 63 N. 
W. 2d 867, this court said: “A municipal corporation 
may not, without the sanction of the state by constitu- 
tional provision or legislative enactment, annex terri- 
tory to its corporate area or change its boundaries.” (Em- 
phasis ours.) 

In MacGowan v. Village of Gibbon, 94 Neb. 772, 144 
N. W. 808, it was held: “The power to change lawfully 
established boundaries of a municipality and to define 
the terms on which territory may be detached therefrom 
is legislative.” See, also, 2 McQuillin (1969 Rev. Ed.), 
Municipal Corporations, § 724, p. 400. 

The Legislature, in delegating this power, specifically 
did not grant power to cities of the metropolitan class 
(Omaha) to detach or contract its boundaries. It only 
grants power to extend (annex) its boundaries. A little 
reflection on the chaotic practical effects of permitting 
whimsical or ill-considered detachment or de-annexa- 
tion reveals the strong policy considerations for such a 
denial by the Legislature. We point out that section 17- 
414, R. R. S. 1943, does permit detachment to cities of 
the second class and villages, an obviously different situ- 
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ation. Neither did the original metropolitan cities act, 
enacted in 1921, now sections 14-117 to 14-125, R. R. S. 
1943, or any subsequent statute, permit such detach- 
ment or contraction of Omaha’s boundaries. 

This being true, we reach the crucial holding in this 
case. It is that an ordinance proposed by the electors 
of a city under the initiative law must constitute such 
legislation as the city council or the legislative body of 
the city has the power to enact under the delegated pow- 
ers granted and defined by the state Legislature. 5 Mc- 
Quillin (1969 Rev. Ed.), Municipal Corporations, § 16.54, 
p. 208; 42 Am. Jur. 2d, Initiative and Referendum, § 7, 
p. 655; Dewey v. Doxey-Layton Realty Co., 3 Utah 2d 1, 
277 P. 2d 805; Gamrin v. The Mayor and Council of En- 
glewood, 76 N. J. Super. 555, 185 A. 2d 55; Lindsley v. 
Dallas Consol. St. Ry. Co. (Tex. Civ. App.), 200 S. W. 
207; 2 McQuillin (1969 Rev. Ed.), Municipal Corpora- 
tions, § 7.24, p. 400; Newsom v. Board of Supervisors 
(Cal.), 261 P. 990; Village of Beachwood v. Board of 
Elections, 167 Ohio 369, 148 N. E. 2d 921; Pittsburgh, 
C., C. St. L. Ry. Co. v. City of Anderson, 176 Ind. 16, 95 
N. E. 363; 62 C. J. S., Municipal Corporations, § 454, 
p. 872; Custer City v. Robinson, 79 S. D. 91, 108 N. W. 
2d 211. 

The relators’ contention, at bottom, is based on the 
untenable premise that annexation is a matter of state- 
wide concern, under the Legislature’s direction but that 
detachment is a matter of local concern. Such a posi- 
tion flies in the face of our decisions to the contrary, is 
logically inconsistent, and would enable the local elec- 
torate to harass and whimsically destroy the Legisla- 
ture’s statewide law-making power under the Consti- 
tution. 

We therefore hold that after Millard became legally 
annexed, the initiative process provided for under sec- 
tion 14-210, R. R. S. 1943, could not be invoked to detach 
or de-annex the territory that was formerly Millard 
and that the district court was correct in denying man- 
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damus to compel the honoring of the petitions and the 
placing of the issue on the ballot. 

In light of our decision it is not necessary to pass on 
the numerous other issues extensively argued in the 
briefs, 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 


LEo W. CoNNOT, APPELLEE, v. CHARLES BOWDEN, 
APPELLANT. 
200 N. W. 2d 126 


Filed August 8, 1972. No. 38295. 


1. Easements: Highways: Adverse Possession. A permissive use 
of the land of another, that is a use or license exercised in 
subordination to the other’s claim and ownership, is not ad- 
verse and cannot give an easement by prescription no matter 
how long it may be continued. 

2. Easements: Notice: Adverse Possession. It is well settled that 
a permissive use cannot ripen into a prescriptive right until 
10 years after notice of the adverse claim is brought home 
to the landowner. 

3. Easements: Adverse Possession: Evidence. To prove a pre- 
scriptive right to an easement all of the elements to a pre- 
scriptive use must be generally established by clear, convinc- 
ing, and satisfactory evidence. 


Appeal from the district court for Cherry County: 
RosBert R. Moran, Judge. Reversed and remanded with 
directions to dismiss. 


Michael V. Smith, for appellant. 
W. Gerald O’Kief, for appellee. 


Heard before WuiTE, C. J., SPENCER, BostauGH, SMITH, 
McCown, Newron, and CLinton JJ. 


Newton, J. 
This action was brought to establish a roadway ease- 
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ment across defendant’s land and enjoin him from in- 
terfering in its use. The district court held a public 
road had been established and granted an injunction 
against defendant. We reverse the judgment of the 
district court. 

Plaintiff’s father is the owner of the south half of 
Sections 8, 9, and 10, Township 34 North, Range 26 
West of the 6th P.M., in Cherry County, Nebraska, and 
other lands running south to the Niobrara River. De- 
fendant is the owner of the north half of Sections 9 
and 10 and the northeast quarter of Section 8. Paved 
Highway No. 12, completed in 1962, runs along the 
north edge of these sections. The disputed right-of-way 
runs along the east fence line of the northeast quarter 
of Section 8. Both the Connot and Bowden buildings 
are 2 miles east bordering a north-south road running 
between Sections 10 and 11. The respective holdings 
of the parties are fully fenced. There is a wire gate 
in the northeast corner of Section 8 and there formerly 
was a similar gate in the southeast corner of the north- 
east quarter in a fence maintained by Connot. 

Plaintiff’s evidence is to the effect that, prior to 1914, 
Section 8 was a military reservation, unfenced, open 
to public grazing, and crossed at will by the public, 
including persons living on the river bottom to the south. 
The land in the area was then homesteaded and fenced. 
Thereafter for a period of about 6 years, in the 1930’s, 
persons living on the river sometimes entered Section 8 
at the gate in the northeast corner, drove south through 
the Connot gate in the southeast corner, and on south 
across Connot land to the river. A trapper and one or 
two persons cutting wood on the river bottom did like- 
wise on occasion. The length of this usage is not re- 
flected by the record. Plaintiff claims he used the 
trail across defendant’s land 50 to 150 times each year 
since 1960 and that there had for many years been a 
well-defined trail. Plaintiff knew of only 2 neighbors 
who had used the trail and that was about 30 years ago. 
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A man by the name of Hayes formerly owned and lived 
on the northeast quarter of Section 8. He had pad- 
locked one of the gates for a considerable period of 
time commencing about 1940. Plaintiff’s father had 
padlocked the gate in the southeast corner of the north- 
east quarter of Section 8 about 30 years ago, then re- 
moved the gate and fenced across the alleged road. An 
individual who lived south along the river for a short 
time was given a key and plaintiff says he now drives 
through by removing a post and letting down the fence. 
Plaintiff and his father concede they often crossed 
from the east through their own land to reach their 
land 2 miles to the west and had a well-defined trail 
used for this purpose but insist they made use of the 
road, now Highway No. 12, and the trail across de- 
fendant’s land. A disinterested neighbor, a Valentine 
high school teacher for 10 years, gave volunteer work 
as a neighbor to the Connots in 1967 and says in every 
instance he drove through the Connot land to get to 
the Connot westerly holdings. He was not aware that 
Connot ever used a trail through defendant’s land. Plain- 
tiff says the route through the Connot land is now im- 
passable due to a washout or deepening of a creek. 
Plaintiff introduced aerial photos taken in 1955. These 
photos fail to show any north-south road across the 
Connot land but do show an east-west trail. The only 
trail appearing on defendant’s land in the northeast 
quarter of Section 8 is one running to the Hayes build- 
ing site where it ends and does not run farther south. 
Pictures taken by defendant after issuance of a re- 
straining order and recent use of the alleged trail by 
plaintiff do not reflect a well-defined trail, but only a 
mashing down of the foot-high grass. Usage of this 
route by plaintiff for 50 to 150 times per year over a 
10-year period, as he testified, would necessarily have 
resulted in destruction of the grass and a well-defined 
roadway. Plaintiff concedes that until 1971 practically - 
all his machinery was moved west across the Connot 
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land; and that prior to construction of Highway No. 
12, that roadway was a very poor one. Defendant veri- 
fies this and indicates it was subject to sand blowouts. 

Plaintiff further says that on occasion a coyote hunter, 
a trapper, and on occasion a gardener on the river bot- 
tom had entered or left across plaintiff’s and defend- 
ant’s lands from the road, now Highway No. 12. De- 
fendant states that to his knowledge plaintiff had only 
used the alleged trail on one occasion, in 1961, when his 
truckers hauled hay out after asking defendant’s per- 
mission. 

The district court, understandably, failed to find an 
easement by prescription had been established but did 
find a public road had been established by user. This 
finding is of necessity based upon the more or less spora- 
dic travel across plaintiff’s and defendant’s lands and is 
directly contradictory of the actions of the owners, spe- 
cifically including the Connots. For many years plain- 
tiff’s father either padlocked his gate or fenced solidly 
across the road plaintiff now seeks to establish. The 
same was done by the former owner of defendant’s 
land, Hayes. Obviously none of the owners recognized 
the establishment of a public road or the right of others 
to freely enter and leave. They interrupted, at will, 
the sporadic entry by others, and Connot, after exerting 
such rights of ownership, granted permission to the 
last resident to the south to cross his land by giving 
him a key. Such interruptions of public use are asser- 

_tions of ownership rights, stop the running of the stat- 
ute, and definitely indicate a permissive use only. 

It is apparent that the land was formerly public 
owned, was open grazing land, was traversed at will 
by anyone desiring to do so, and that such use was 
permissive. In the year 1914 it was thrown open to 
homesteading, was subsequently homesteaded, and event- 
ually fenced. The permissive crossing of the land ap- 
pears to have continued. There was no road through 
the area. The situation appears to be similar to that 
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described in Burk v. Diers, 102 Neb. 721, 169 N. W. 
263, wherein it is stated: “The road in controversy, 
if it was a road, which is disputed, was a neighborhood 
road. Oftentimes farmers or owners of city lots, out of 
mere generosity and neighborly feeling, permit a way 
over their land to be used, when the entire community 
knows that the use is permissive only, without thought 
of dedication or adverse user. This use ought not to 
deprive the owner of his property, however long con- 
tinued. Such rule would be a prohibition of all neigh- 
borhood accommodations in the way of travel. * * * 

“The use necessary to estop the owner from claiming 
his land must be such that interruption would affect 
private rights or public convenience. Where the public 
has exercised no control or dominion over the road, 
nor used it to such an extent as to inform the owner, 
exercising reasonable care for his rights, that the public 
is using it under claim of right, then neither implied 
dedication nor adverse user is shown. There is no 
evidence in this case that the general public has de- 
pended upon the existence of this road and will be 
seriously inconvenienced by the loss of it; nor have 
private persons made improvements in the belief that 
this is a road. In fact, the road is a cul-de-sac.” 

In the vast holdings of grazing lands in western Ne- 
braska, many well-defined trails may be found which 
are accessible to all through gates provided. Entry by 
nonowners of the land for various purposes cannot ordi- 
narily be deemed to be adverse. It is not under a claim 
of right but generally recognized as permissive in na- 
ture. In the present case, no “claim of right” was ever 
asserted until the incidents occurred which gave rise 
to this action. As stated in Stubblefield v. Osborn, 149 
Neb. 566, 31 N. W. 2d 547: “In the instant case the 
evidence by the plaintiffs shows the original entry and 
use to have been permissive. The plaintiffs did not in- 
form Bolton that they claimed a right-of-way and per- 
petual easement across his land. They crossed the land 
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on occasions to go hunting, as did others. There was 
no claim of right or exclusive use. The most that can 
be said as to their crossing the lands in question is that 
it was permissive only, a neighborly act on the part of 
the owners or tenants on the land. There was no claim 
cf ownership on the part of plaintiffs of such a nature 
that they openly and forcibly asserted directly against 
the actual owners of the land in such a manner that 
the owners would be required to take affirmative action 
against the plaintiffs.” It is well settled that a permis- 
sive use cannot ripen into a prescriptive right until 10 
years after notice of the adverse claim is brought home 
to the landowner. See Walsh v. Walsh, 156 Neb. 867, 
58 N. W. 2d 337. “A permissive use of the land of 
another, that is a use or license exercised in subordi- 
nation to the other’s claim and ownership, is not adverse 
and cannot give an easement by prescription no matter 
how long it may be continued. * * * 

“To establish a prescriptive right to an easement, it 
must have been exercised under a claim of right. A 
use by express or implied permission or license cannot 
ripen into an easement by prescription.” Scoville v. 
Fisher, 181 Neb. 496, 149 N. W. 2d 339. 

Plaintiff did not contend that a public road had been 
established but claimed only an easement. The record 
does not disclose that the public ever claimed dominion 
over the alleged right-of-way or exercised dominion over 
it. It was never worked or maintained by the public. 
With the establishment of the Connot fence it became 
a deadend or cul-de-sac. The evidence discloses that 
if a road ever existed it ran all the way through the 
lands of both parties to the Niobrara River. The actions 
of the Connots clearly negate their claims that either an 
easement or a public road was established by prescrip- 
tion. Their padlocking of the gate and closing of the 
fence definitely import a permissive use only. Both 
landowners have asserted dominion over the purported 
easement way. When their lands were fenced they 
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could no longer be crossed at any or all points. Entry 
could only be gained through the gate which defend- 
ant’s predecessor in title provided as a means of entry 
to his improvements and home and thence south through 
the Connot gate. 

It is conceded that Connots had access to their lands 
through their own property and commonly used this 
means of access until the recent construction of High- 
way No. 12 when they found it more convenient to cross 
defendant’s land. The photographs fail to support their 
contention that a well-traveled easement or roadway 
existed. On the contrary, they verify defendant’s con- 
tention that Connot used the way through his own land 
almost exclusively and that the lane on defendant’s 
land ran only to the site of the old improvements and 
not straight south through the Connot fence. “‘* * * 
To prove a prescriptive right to an easement all of the 
elements to a prescriptive use must be generally estab- 
lished by clear, convincing, and satisfactory evidence.’ ” 
Kuhlmann v. Platte Valley Irr. Dist., 166 Neb. 493, 89 
N. W. 2d 768. See, also, Jurgensen v. Ainscow, 155 Neb. 
701, 53 N. W. 2d 196. The proof here is not sufficient 
to meet this requirement. 

The language used in Gilliland v. County of Frontier, 
148 Neb. 636, 28 N. W. 2d 448, is appropriate: “To 
establish a highway by prescription there must be a 
user by the general public under a claim of right, and 
which is adverse to the occupancy of the owner of the 
land, of some particular or defined way or track, un- 
interruptedly, without substantial change, for a period 
of time necessary to bar an action to recover the land.” 
That case further stated: “The plaintiff owner acquired 
the land in 1916 and 1917. He fenced it in 1918 and 
there were gates at C and at E. Thereafter these gates 
were kept closed, in particular during the several months 
of each year when stock was kept there. The relative- 
ly few people who found occasion to use the road did 
so, Opening and closing the gates. It was a community, 
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neighborly arrangement such as existed in many sec- 
tions of Nebraska. From 1918 to 1945, no one protest- 
ed or questioned plaintiffs’ right to enclose the road 
and to maintain the gates.” 

The existing circumstances demonstrate that neither 
a prescriptive easement or public road has been estab- 
lished. The judgment of the district court is reversed 
and the cause remanded with directions to dismiss. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion here- 
in. The main issue presented by the appeal is the suf- 
ficiency of the evidence, under the applicable law, to 
sustain the judgment of the trial court. 

Plaintiff’s father testified that he purchased the south 
half of Section 9 in 1938, and has owned it since that 
time. He has been familiar with the road in question 
since 1934, and has always considered it a public or 
open road. He used it as such whenever he had occa- 
sion to do so. On occasions, the county tractor had on 
request dragged it in the winter. His testimony placed 
the road between Sections 8 and 9, going north to High- 
way No. 12. In addition to his own use, he gave the 
names of others who had used the road since the early 
1930’s. 

Plaintiff testified to his use of the road for 50 to 
150 trips annually. He gave the names of several others 
who have used the road since 1934. There was a gate 
at the highway. This action resulted when the de- 
fendant padlocked the gate after a dispute with the 
plaintiff and the plaintiff cut the padlock. 

Martin G. Grooms testified that he was familiar with 
the road because he had traveled it years ago. His use 
of the road covered the period from 1932 into the 1950’s. 
He knows from observation the road was used by the 
public for that period. He has not been in the area 
since the 1950’s. In 1932, through 1934, he cut wood 


VoL. 189] JANUARY TERM, 1972 105 


Connot v. Bowden 


in the canyon below this property and built a cabin 
there. The road at that time was well-traveled and 
was the only way in and out. He had never asked 
permission of anyone to use it, and knows of his own 
knowledge that it was used by the public for more than 
10 years continuously as a public road. In 1933, he 
built a road below this one through the canyon south 
of Sections 8 and 9. This road then was open all the 
way from present Highway No. 12 to the river. 

The testimony of defendant at one place on direct 
examination appears to corroborate plaintiff’s evidence. 
It is as follows: “Q All right. Now, was there, at 
that time, when you acquired this, a road going straight 
south from the northeast corner of Section Eight down 
clear across the section, or down towards the north half 
of the section? A Yeh. Q There was a road there? 
A Yes.” Defendant’s testimony otherwise wculd seem 
to indicate that Highway No. 12 was an old concrete 
trail, rough and hilly, previous to 1961; that it had very 
little use; and, while there were a few trails across his 
land, there was no road. It was his testimony the Con- 
nots had a road across the south half of Sections 9 and 
10 which they used. Except for a few occasions when 
he saw the plaintiff hauling hay on the area in question, 
he did not see the Connots using the alleged road. None 
of the Connots asked his permission to use the road, 
and he doesn’t know of anyone who was prohibited from 
using it in the 1930’s. 

Defendant’s brother-in-law testified there was a road 
but he could not give the date nor the exact location. 
He placed it across this area to the highway. His testi- 
mony was to the effect this road was extensively used 
back in the early years. 

Fred R. Grooms testified he traveled the road as 
early as 1914. He placed the road along the section 
line on the west side. The road went clear down into 
the canyon, and it was used by folks in the canyon go- 
ing north. Most of them came out over this road. 
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There are two aerial photographs of the area in evi- 
dence, one taken in 1939, the other taken October 17, 
1955. Both indicate the presence of a road between 
Sections 8 and 9, as well as a trail on Section 8. Exhibit 
4 is a general highway and transportation map of Cherry 
County as of January 1, 1937. It clearly shows a road 
between the section lines at the exact spot where the 
trial court found a public road to exist. 

The plaintiff has shown open, visible, continuous, and 
unmolested use of the road for a period of time suf- 
ficient to acquire an easement by adverse user. In 
such instance, the use would be presumed to be under 
a claim of right. See Hopkins v. Hill (1955), 160 Neb. 
29, 68 N. W. 2d 678. In that case we said: “If the use 
of an easement has been open, adverse, notorious, peace- 
able, and uninterrupted, the owner of the servient tene- 
ment is charged with knowledge of such use, and ac- 
quiescence in it is implied.” Plaintiff’s use and that of 
his father started before defendant acquired the north 
half of Sections 8 and 9. 

In Pierce v. Rabe (1964), 177 Neb. 745, 131 N. W. 2d 
183, we said: “The use and enjoyment which will create 
title by prescription to an easement are substantially 
the same in quality and characteristics as the adverse 
possession which will give title to real estate. The use 
and enjoyment must be adverse, under claim of right, 
continuous, notorious, exclusive, with the knowledge 
and acquiescence of the owner of the servient tenement, 
must continue for the full prescriptive period, and must 
be substantially identical.” 

In Pierce v. Rabe, supra, we further said: “If the 
owner of land encloses it with a fence and installs gates 
therein at the entrance and exit where the right-of-way 
is claimed across the tract, it is evidence that he recog- 
nizes the right of those who use the road to continue 
to use it.” 

Passing for the moment the finding of a public road, 
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the evidence herein is ample to establish a prescriptive 
right to an easement. 

While plaintiff’s action was for : an easement, the trial 
court found a public road to exist, and that the plain- 
tiff had the right to use the same without interference 
by the defendant. From exhibit 4, there can be little 
question a public road did exist at the point involved 
on January 1, 1937. This was before defendant ac- 
quired his property. While the county has not main- 
tained the road, plaintiff’s evidence would indicate it 
has been used since that time by the plaintiff, his fam- 
ily, and other members of the general public. 

To establish a highway by prescription, it must be 
shown there was use by the general public under a 
claim of right, adverse to the owner of the land on some 
particular or defined line of travel, uninterruptedly 
without substantial change-for a period of time neces- 
sary to bar an action to recover the land. However, in 
this respect, it is not indispensable to the establishment 
of a highway by prescription that there has been no 
deviation in the line of travel. If the course of travel 
has remained substantially unchanged for the full period, 
it is sufficient, even though at times to avoid encroach: 
ments, obstructions, or the like upon the road there 
have been slight changes in the line of travel. See State 
ex rel. Game, Forestation & Parks Commission v. Hull 
(1959), 168 Neb. 805, 97 N. W. 2d 535. 

The evidence was sufficient to show the establishment 
of a road previous to the time the defendant acquired 
his property. In the Hull case; supra, we held that the 
change in the course of a road after the right of the 
public is established by use for the statutory period 
does not defeat the public right to the use of the road 
as previously established. 

While the evidence is not as clear as I would like to 
have it as to the exact location of the road in question, 
I feel it is sufficient to sustain the finding of the trial 
court. The Cherry County highway transportation map 
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definitely indicates the road was well established at 
least by January 1, 1937. 

I have determined the evidence was sufficient to 
permit the trial court to find that a public road existed 
along the section line dividing the northeast quarter 
of Section 8 and the northwest quarter of Section 9. 
The evidence is fairly conclusive that there had been a 
road in the area which was used as a thoroughfare by 
the public for many years previous to the acquisition 
of the property of the parties herein. 

The trial court inspected the area in question. He 
had an opportunity to personally observe the manner 
and conduct of the witnesses in testifying; and the ex- 
hibits in evidence tend to support his finding. 

The following rule enunciated in Satterfield v. Dunne 
(1966), 180 Neb. 274, 142 N. W. 2d 345, is particularly 
pertinent herein: “When an action in equity is ap- 
pealed, it is the duty of this court to try the issues de 
novo and to reach an independent conclusion without 
reference to the findings of the district court. Where 
in such a case the trial court has made a personal ex- 
amination of the physical facts, and where, in the same 
case, the oral evidence in respect of material issues is 
so conflicting that it cannot be reconciled, this court 
will consider the fact that such examination was made 
and that such court observed the witnesses and their 
manner of testifying, and must have accepted one ver- 
sion of the facts rather than the opposite.” 

From the above, it is apparent to me that the judg- 
ment entered by the district court is correct and should 
be affirmed. 

SmitTH, J., concurs with the dissenting opinion bv 
Spencer, J. 
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Appeal from the district court for Douglas County: 
C. THomas WuitTeE, Judge. Affirmed. 


Frank B. Morrison, Sr., and Bennett G. Hornstein, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


SPENCER, J. 

Defendant and Ronald L. Reed were convicted of en- 
tering a bank building with the intent to steal or rob; 
using a firearm in the commission of a felony; and 
shooting with the intent to kill, wound, or maim. The 
conviction of Reed was affirmed on appeal. State v. 
Reed (1972), 188 Neb. 815, 199 N. W. 2d 707. 

Defendant alleges three assignments of error: First, 


(109) 
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the district court erred in granting the State’s motion to 
consolidate the defendant’s trial with that of his co- 
defendant; second, the court erred in failing to ade- 
quately instruct the jury concerning the segregation and 
consideration of evidence of guilt against only the de- 
fendant to whom it related; and, third, the court erred 
in denying defendant’s motion for a directed verdict of 
acquittal at the conclusion of the State’s case-in-chief. 
We affirm. 

Section 29-2002(3), R. R. S. 1943, provides as follows: 
“The court may order two or more indictments, infor- 
mations, or complaints, or any combination thereof, to 
be tried together if the offense, and the defendants, if 
there are more than one, could have been joined in a 
single indictment, information or complaint. The pro- 
cedure shall be the same as if the prosecution were under 
such single indictment, information, or complaint.” 

Defendant in this appeal is relying specifically on sub- 
section (4) of section 29-2002, R. R. S. 1943, which pro- 
vides as follows: “If it appears that a defendant or the 
state would be prejudiced by a joinder of offenses or of 
defendants in an indictment, information, or complaint, 
or by such joinder of offenses in separate indictments, 
informations, or complaints for trial together, the court 
may order an election for separate trials of counts, in- 
dictments, informations, or complaints, grant a sever- 
ance of defendants, or provide whatever other relief 
justice requires.” 

Defendant made no factual showing on the record 
before trial which would establish sufficient facts to 
indicate the granting of the motion to consolidate would 
be erroneous. The record herein does not establish that 
any evidence whatsoever was given on the motion to 
consolidate, although the ruling came after other mo- 
tions had been resolved. There were no statements or 
confessions given by either defendant. In essence, de- 
fendant’s argument is that the joint trial was unfair as 
to him because much of the evidence related only to his 
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codefendant. This is not unusual in joint trials, and is 
not the type of evidence which is considered prejudicial 
to joinder. 

There is no constitutional right to a separate trial. 
Rather, the right is statutory in origin and depends 
upon a showing that prejudice will result from a joint 
trial. State v. Erving (1966), 180 Neb. 824, 146 N. W. 
2d 216. As stated, no such showing was made herein. 
Most of the cases cited by the defendant involve prej- 
udice because of statements or confessions by a co- 
defendant which implicate the appealing defendant. In 
the absence of a showing of an abuse of discretion, the 
ruling of the trial court upon the motion for consolida- 
tion will not be disturbed. 

Defendant’s second assignment of error questions the 
adequacy of the instruction to the jury that evidence 
relating to one defendant may not be considered against 
any other defendant. The instruction given is as fol- 
lows: “Though the defendants are tried together, it is 
your duty to separately consider the guilt of each de- 
fendant. Evidence relating to one defendant may not 
be considered against any other defendant. A finding 
of guilt against any defendant, if such you should find, 
shall in no manner be considered in your determination 
as to any other defendant. You will not permit any 
defendant to be prejudiced by reason of the fact that 
the defendants are tried together.” 

Defendant requested two instructions taken from Ne- 
braska Jury Instructions, Nos. 14.54 and 14.54a. NJI 
No. 14.54a is an alternative, abbreviated form of No. 
14.54. The instruction given by the trial court is es- 
sentially NJI No. 14.54, which reads as follows: “Though 
the defendants are tried together, it is your duty to 
consider separately the guilt or innocence of each de- 
fendant. Each defendant is entitled to have his guilt 
or innocence determined from his own conduct and from 
the evidence which applies to him, as if he were being 
tried alone. Evidence relating to one defendant alone 
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may not be considered against the other defendants. 
(A finding of guilt or innocence against any defendant, 
if such you should find, shall in no manner be con- 
sidered in your determination of the guilt or innocence 
of the other defendants.) ‘You will not permit any de- 
fendant to be prejudiced by reason of the fact that the 
defendants are jointly charged with a criminal offense.” 

While the trial court could have avoided any question 
if he had given NJI No. 14.54 as written, we cannot say 
that the instruction given by the trial court is so in- 
adequate as to be prejudicial. The jury was specifically 
instructed it could not consider the evidence relating 
only to one defendant against the other. This is the 
substance of NJI No. 14.54. Defendant could not have 
been prejudiced because the instruction given omitted 
one sentence of NJI No. 14.54. 

The defendant’s third assignment of error alleges the 
insufficiency of the evidence as a matter of law to estab- 
lish the defendant’s guilt. Three of the witnesses identi- 
fied the defendant as one of the three men seen in the 
bank at the time of the attempted robbery. While 
questions were raised in the cross-examination as to 
the efficacy of their identifications, credibility is an 
issue for the jury and not the court. There was suf- 
ficient evidence to require the overruling of defend- 
ant’s motion for a directed verdict and the submission 
of the case to the jury. 

For the reasons given, the judgment herein should 
be and is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, v. JAMES A, STENNIS, 
APELLANT. 
201 N. W. 2d 117 


Filed October 6, 1972. No. 38306. 


Appeal from the district court for Douglas County: 
JOHN C. BurKE, Judge. Affirmed. 


James A. Stennis, pro se. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuiTe, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton JJ. 


Smitu, J. 
Affirmed. See Rule 20. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD L. JOHNSON, 
APPELLANT, 
201 N. W. 2d 200 


Filed October 6, 1972. No. 38345. 


Appeal from the district court for Douglas County: 
Joun E. Murpny, Judge. Affirmed. 


Richard L. Johnson, pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C, Sheldon, for appellee. 


Heard before Wuire, C. J., Spencer, BoSLaucu, SMITH, 
McCown, NewrTon, and CiLrnton, JJ. 


BOSLAUGH, J. 

The defendant was originally charged with burglary. 
The information was amended to charge grand larceny, 
and, upon arraignment, he pleaded not guilty. Two 
weeks later, he withdrew this plea and entered a guilty 
plea. Three months thereafter, he was allowed to with- 
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draw the guilty plea and again plead not guilty to the 
amended information. 

Approximately 7 weeks later, the defendant again 
withdrew his plea and entered a plea of guilty. Later, 
he attempted to withdraw this last plea, but leave was 
denied and he was sentenced to 1 to 3 years’ imprison- 
ment. The presentence report is not a part of the 
record in this court. 

Throughout the proceedings the defendant was repre- 
sented by the public defender. After the appeal had 
been docketed in this court, the trial court allowed the 
public defender to withdraw because the appeal was 
frivolous. 

The defendant claims he was not represented by ade- 
quate counsel, there was a misunderstanding as to wheth- 
er he would receive probation, and the sentence was 
excessive. The record before us fails to substantiate any 
of these claims. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE. V. JERRY COSSAART, 
APPELLANT. 
201 N. W. 2d 2038 


Filed October 6, 1972. No. 38368. 


Appeal from the district court for Lancaster County: 
WiiiiaM C. Hastincs, Judge. Affirmed. 


Bauer & Galter, for appellant. 


‘Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Criinton, JJ. 


CLINTON, J. 
The defendant, Jerry Cossaart, pleaded guilty to one 
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count of issuing an insufficient fund check and was 
sentenced to a term of not less than 2 years nor more 
than 4 years imprisonment, pursuant to section 28-1213, 
R. S. Supp., 1969. The sole contention on appeal is that 
the sentence was excessive. 

The record reveals that the defendant was 41 years 
old. The amount of the check was $108.61. The guilty 
plea was entered as a result of plea bargaining, whereby 
the State agreed to dismiss other charges pending against 
the defendant. This was. the defendant’s sixth felony 
conviction. The presentence report was not introduced 
into evidence. 

Under such circumstances there was no abuse of dis- 
cretion by the trial court and the sentence here was not 
excessive. State v. Meloy, 188 Neb. 98, 195 N. W. 2d 173. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES HAROLD 
THOMPSON, APPELLANT. 
201 N. W. 2d 204 


Filed October 6, 1972. No. 38372. 


Appeal from the district court for Douglas County: 
JoHNn E. Murpny, Judge. Affirmed. © 


James Harold Thompson, pro se. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


McCowy, J. 

After a first degree murder charge was reduced as a 
result of a plea bargain, defendant James Harold Thomp- 
son pleaded guilty to a charge of second degree murder, 
and was sentenced to life imprisonment. The defendant 
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now contends that he understood that a sentence of 10 
years to life would be imposed rather than a life sen- 
tence, and that the plea bargain was not carried out. 
The record abundantly demonstrates that the trial court 
made certain that the defendant understood the nature 
of the charge, the possible penalty, and the effect of his 
plea. See, State v. Turner, 186 Neb. 424, 183 N. W. 2d 
763; State v. Cruse, 187 Neb. 331, 190 N. W. 2d 629. 
The plea bargain was that the first degree murder charge 
would be reduced to second degree with a recommenda- 
tion by the State of imprisonment for life. That agree- 
ment was fully complied with in every respect. State 
v. Kimes, 188 Neb. 85, 195 N. W. 2d 216, is inapplicable. 

The trial court made it specifically clear to the de- 
fendant that the sentence would be a life sentence “with 
no minimum, which would mean that the statutory min- 
imum of 10 years would apply for certain purposes.” 
The minimum sentence for second degree murder is 
10 years. § 28-402, R. R. S. 1943. The court here did 
not express any minimum in the sentence. For pur- 
poses of eligibility for parole, the statutory 10-year min- 
imum term applies. Eligibility for parole is the same as 
though 10 years had been expressed as the minimum of 
an indeterminate sentence. See, §§ 83-170(5) and 83- 
1,110(1), R. R. S. 1943. 

There is nothing in the record to support defendant’s 
contention that his guilty plea was induced in any sense 
by a reasonable misunderstanding of a plea bargain. 
That bargain was fully carried out. 

The judgment is affirmed. 

AFFIRMED. 
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Klein v. Trinity Industries, Inc. 


STATE OF NEBRASKA, APPELLEE, V. JAMES McGovern, 
APPELLANT. 
201 N. W. 2d 202 


Filed October 6, 1972. No. 38373. 


Appeal from the district court for Douglas County: 
DonaLD HamItron, Judge. Affirmed. 


James McGovern, pro se. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


Newton, J. 

Defendant was convicted, on a plea of guilty, of a 
violation of section 28-472.04 (3), R. S. Supp., 1969. He 
asserts that the sentence of not less than 2 nor more 
than 4 years is excessive. 

Neither the record of this case nor the law sustain 
defendant’s contention. See Rule 20. See, also, State 
v. Koch, 188 Neb. 392, 196 N. W. 2d 910. 

AFFIRMED. 


ROBERT KLEIN, APPELLANT, V. TRINITY INDUSTRIES, INc., 
ET AL., APPELLEES. 
201 N. W. 2d 200 


Filed October 6, 1972. No. 38419. 


Workmen’s Compensation: Appeal and Error: Evidence. On ap- 
peal of a workmen’s compensation case to the Supreme Court, 
if there is reasonable competent evidence to support the find- 
ings of fact in the trial court, the judgment, order, or award 
will not be modified or set aside for insufficiency of the 
evidence. 


Appeal from the district court for Lancaster County: 
Bart Lett E. Boyues, Judge. Affirmed. 
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A. James McArthur, for appellant. 
Baylor, Evnen, Baylor, Curtiss & Grimit, for appellees. 


Heard before SPENCER, SMITH, and NEwron, JJ., and 
LyNcH and Moran, District Judges. 


Moran, District Judge. 

The plaintiff recovered a workmen’s compensation 
award in the one-judge Workmen’s Compensation Court. 
Upon rehearing before the court sitting en banc, the 
award was set aside and plaintiff’s petition was dis- 
missed. On appeal to the district court the judgment of 
the three-judge court was affirmed. We affirm the 
judgment of the district court. 

The plaintiff, Robert Klein, was injured in a collision 
while driving a truck-tractor unit of the defendant, 
Trinity Industries, Inc., in Klamath Falls, Oregon. Prior 
to the collision the plaintiff had detached the tractor 
from its trailer. 

Plaintiffs petition was dismissed by the compensation 
court upon the following findings: 

“* * * that the evidence in (sic) inconclusive in show- 
ing that the plaintiff’s injuries occurred in an accident 
arising out of and in the course of his employment but 
rather that at the time of said accident and injuries, the 
plaintiff was returning to the motel where he was stay- 
ing after performing a mission for purposes of his own 
benefit and not the benefit of his employer; that at the 
time of said accident and injuries and immediately prior 
thereto the plaintiff’s conduct was such as to evidence 
reckless indifference to safety, which conduct contri- 
buted to said accident and injuries; that the evidence is 
insufficient to sustain a finding that the injuries sus- 
tained by the plaintiff on November 15, 1970, were the 
result of an accident arising out of and in the course of 
his employment by the first-named defendant, and the 
plaintiff’s petition should therefore be dismissed.” 

Contrary to plaintiff’s contention, the foregoing coi- 
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stitutes findings of fact. Either the finding of inten- 
tional willful negligence or that plaintiff’s injuries did 
not arise out of and in the course of employment is 
sufficient to defeat the plaintiff’s appeal if there is rea- 
sonable evidence to support it. Gifford v. Ag Lime, 
Sand & Gravel Co., 187 Neb. 57, 187 N. W. 2d 285. We 
consider only the former. 

There was evidence plaintiff was in at least one bar 
in Klamath Falls on Sunday afternoon, November 15, 
1970. He staggered, stumbled, and slouched as he crossed 
the street from the bar to his truck-tractor. He 
had difficulty raising his feet to get into the cab, and he 
attempted to drive the vehicle from the curb while the 
air brakes were set. He failed to stop at the cross-walk 
in at least three intersections against red traffic signals, 
coming to an abrupt stop well into the intersection, and 
accelerating rapidly when the traffic lights changed to 
green. These signals were synchronized to permit traf- 
fic to proceed without stopping at 20 miles per hour. 
Plaintiff moved swiftly from one lane of traffic to an- 
other and when he entered the intersection at Spring 
Street protected by a signal he came to a rolling stop, 
accelerated, and “fishtailed” around the corner. He 
then proceeded down Spring Street, rapidly pulling 
away from a following vehicle which was proceeding 
at least 35 miles per hour. The speed limit in this area 
was 20 miles per hour. After traveling approximately 
8 city blocks, plaintiff failed to stop at an intersection 
protected by a stop sign. He then applied his brakes 
leaving 173 feet of skid marks from his front wheels and 
74 feet of skid marks from his rear dual wheels. The 
truck-tractor unit struck a concrete pillar supporting 
an overpass when plaintiff failed to negotiate a curve 
of approximately 45 degrees in the street just beyond 
the stop sign. The plaintiff was pinned in the cab for 
some time and chunks of concrete were torn from the 
concrete pillar as a result of the collision. The unit 
was a total loss. The accident occurred at approximately 
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9:43 pm. It was dark enough for all other moving 
vehicles to have their headlights illuminated and dark 
enough that the occupants of an automobile following 
the plaintiff with its headlights illuminated were un- 
able to determine the license number of plaintiff’s ve- 
hicle when it accelerated away from the intersection 
and down the street prior to the collision. 

Under the definitions in Clark v. Village of Heming- 
ford, 147 Neb. 1044, 26 N. W. 2d 15, Moise v. Fruit 
Dispatch Co., 135 Neb. 684, 283 N. W. 495, and Krajeski 
v. Beem, 157 Neb. 586, 60 N. W. 2d 651, there was rea- 
sonable evidence to support a finding of intentional will- 
ful negligence here. 

AFFIRMED. 

SmirH, J., concurring. 

The court correctly applies the rule relating to suf- 
ficiency of evidence, for the burden of proof of willful 
negligence is on the employer. See, § 48-107, R. R. S. 
1943; compare Gifford v. Ag Lime, Sand & Gravel Co., 
187 Neb. 57, 187 N. W. 2d 285 (1971), with Adler v. 
Jerryco Motors, Inc., 187 Neb. 757, 193 N. W. 2d 757 
(1972). 


SaMUEL S. DIEDRICHS, APPELLEE, V. DARRELL EMPFIELD, 
APPELLANT. 
201 N. W. 2d 254 
Filed October 6, 1972. No. 38420. 


Appeal and Error. Where a notice of appeal is not filed within 
1 month from the entry of the judgment or final order ap- 
pealed from as required by section 25-1912, R. R. S. 1943, 
this court obtains no jurisdiction to hear the appeal, and the 
appeal must be dismissed. 


Appeal from the district court for Lincoln County: 
Hucu Stuart, Judge. Appeal dismissed. 


Welsh & Moylan, for appellant.. 
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Grant v.: Doeschot 


Murphy, Pedersen & Piccolo, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinron, JJ. 


NEwrTon, J. 

This is an action for the recovery of attorney’s fees. 
On the continuous failure of the defendant to comply 
with the order of the court for the production of records, 
the court entered a judgment by default on September 
8, 1971. On October 4, 1971, defendant filed a motion 
requesting vacation of the judgment and the granting 
of a new trial. Notwithstanding the failure to file the 
motion within 10 days from the entry of judgment, the 
court on November 22, 1971, entered a conditional order 
setting aside the judgment on compliance by defendant’ 
with certain specified conditions. Defendant failed to 
comply but, instead, attempted to appeal, the proceed- 
ings therefore being initiated as of December 28, 1971. 

Section 25-1912, R. R. S. 1943, requires that a notice 
of appeal be filed within 1 month of the entry of judg- 
ment or order overruling a motion for new trial. “Where 
a notice of appeal is not filed within 1 month from the 
entry of the judgment or final order appealed from as 
required by section 25-1912, R. R. S. 1943, this court 
obtains no jurisdiction to hear the appeal, and the ap- 
peal must be dismissed.” State v. Williamsen, 183 Neb. 
173, 159 N. W. 2d.206. 

This court not having acquired jurisdiction, the ap- 
peal in this case must be dismissed. 

APPEAL DISMISSED. 


In RE INTEREST OF WAYNE ALVIN GRANT. 
WAYNE ALVIN GRANT, APPELLANT, v. GORDON M. DoEScHoT, 
APPELLEE. 

201 N. W. 2d 252 
Filed October 13, 1972. No. 38207. 


1. Appeal and Error. If the evidence in an action reviewable de 
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novo on the record is so conflicting as to be irreconcilable, we 
consider the opportunity of the trial court to have observed the 
witnesses and judged their credibility. 

2. Appeal and Error: New Trial: Time. A separate juvenile court 
posesses jurisdiction to hear and determine a motion for new 
trial on the ground of newly discovered evidence during the 
pendency of an appeal to the Supreme Court. 


Appeal from the separate juvenile court of Douglas 
County: Seward L. Harr, Judge. Affirmed in part, 
and in part reversed and remanded. 


Bradford & Bloch and Richard J. Coenen, for appellant. 


Donald L. Knowles and Colleen R. Buckley, for ap- 
pellee. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinron, JJ. 


SMITH, J. 

A separate juvenile court adjudicated Wayne Alvin 
Grant a delinquent child, committing him to the custody 
of the Department of Public Institutions. Grant ap- 
peals. He asserts that a de novo review requires reversal 
of the adjudication and that the trial court erred in 
denying him a hearing on his motion for new trial, the 
motion alleging newly discovered evidence. The court 
ruled that pendency of the appeal to this court ousted 
its jurisdiction. 

The petition charged that Grant maliciously stabbed 
John Winterstein with intent to kill, wound, or maim 
the latter. Such conduct was proscribed in the crira- 
inal code. See § 28-410, R. R. S. 1943. 

Winterstein and Grant, who were strangers, partici- 
pated in a melee on March 2, 1971, in an Omaha park- 
ing lot where 30 to 50 teenagers were present. While 
Winterstein was attempting to separate two boys, some- 
one behind him wrapped one arm around his neck and 
stabbed him with a hunting knife in the back. Grant 
was positively identified as the assailant by two wit- 
nesses. Winterstein did not know who stabbed him. 
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Other witnesses testified to close observation of Grant 
and the absence of any knife in his possession. They 
did not identify the assailant, although there was testi- 
mony that another teenager clad in a jacket like that 
of Grant was carrying a knife. Grant denied posses- 
sion of a knife, but he conceded he had struck someone 
in the back with a hollow steel pipe in defense of a 
third person. 

The parties concur that we are to review the adjudi- 
cation de novo on the record and to reach an independ- 
ent conclusion on disputed issues of fact. See §§ 25- 
1925, R. R. S. 1943, 43-238, R. S. Supp., 1972. If the 
evidence is so conflicting as to be irreconcilable, we 
consider the opportunity of the trial court to have ob- 
served the witnesses and judged their credibility. First 
Trust Co. v. Airedale Ranch & Cattle Co., 136 Neb. 521, 
286 N. W. 766 (1939). 

Application of the foregoing standards is complicated 
by the burden of persuasion. The record reflects no 
conclusion of law of the trial court on the subject. Since 
1970 due process has required proof beyond a reasonable 
doubt during the adjudicatory stage when a juvenile is 
charged with an act which would constitute a crime if 
committed by an adult. In re Winship, 397 U. S. 358, 
90'S. Ct. 1068, 25 L. Ed. 2d 368 (1970). 

The trial court adjudicated the delinquency of Grant 
in May 1971. The statute then provided for proof by 
a preponderance of evidence. See former § 43-206.03, 
R. R. S. 1948; Laws 1963, c. 252, § 4, p. 770. The Legis- 
lature by amendment prescribed proof beyond a reason- 
able doubt, but the amendment became effective on 
August 27, 1971, while Grant’s appeal was pending. See 
§ 43-206.03, R. S. Supp., 1971. 

At the trial Grant neither raised a constitutional ob- 
jection nor requested a conclusion of law on the burden 
of persuasion. No such issue is raised on appeal. We 
conclude that the evidence is sufficient to sustain the 
adjudication beyond a reasonable doubt and that the 
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opportunity of the trial court to observe the witnesses 
tips the scales in favor of affirmance. Our conclusion 
pitched against a different background might not with- 
stand logical analysis, but further examination would 
be idle. 

A separate juvenile court possesses jurisdiction to 
hear and determine a motion for new trial on the ground 
of newly discovered evidence during the pendency of 
an appeal to the Supreme Court. See, Finnern v. Bruner, 
170 Neb. 170, 101 N. W. 2d 905 (1960); cf. Smith v. 
State, 167 Neb. 492, 93 N. W. 2d 499 (1958). 

The refusal of the trial court to hear the motion of 
February 8, 1972, for new trial on the ground of newly 
discovered evidence was erroneous. The order refusing 
to hear the motion is reversed and the cause remanded 
for further proceedings in accordance with this opinion. 
The adjudication and commitment are affirmed subject 
to action on the motion. Costs on appeal are taxed to 
Grant. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


STATE oF NEBRASKA, APPELLEE, v. BARON WALKER, 
APPELLANT. 
201 N. W. 2d 250 


Filed October 18, 1972. No. 38386. 


Appeal from the district court for Kearney County: 
Frep R. Irons, Judge. Affirmed. 


Baron Walker, pro se. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuiinron, JJ. 
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PER CURIAM. 

The defendant was charged with escape from legal 
custody. He was advised of all his constitutional rights. 
The court offered the assistance of counsel at least six 
times and at least six times the defendant refused, in 
words clearly indicating that he was irritated with the 
advice, for example: “Damn, I told you * * * I don’t 
want one.” 

He pleaded guilty and was sentenced to 5 to 7 years 
in the Nebraska Penal and Correctional Complex. He 
responded, “Hell, no,” when the court asked him be- 
fore sentencing if he had any regrets or remorse for 
the crimes he had committed. At the conclusion of the 
proceedings, he threatened the trial judge, and spit in 
the direction of the bench, the court, and the court 
reporter. 

The only issue the defendant raises on this appeal is 
that his sentence was excessive. Section 28-736, R. R. 
S. 1943, provides a penalty of not less than 1 nor more 
than 10 years for escape from legal custody. 

The sentence of 5 to 7 years in the Nebraska Penal 
and Correctional Complex is not excessive. The judg- 
ment is affirmed. 

EEE: 

SMITH, J., dubitante. 

It is not clear whether defendant, Baron Walker, an 
indigent, desires counsel to prosecute his appeal. His 
waivers of the right to assistance of counsel in district 
court occurred prior to pronouncement of sentence. In 
district court no one mentioned judicial review. Walker 
appeals pro se in forma pauperis without Tequesting 
counsel. 

Several possibilities exist: (1) Waiver of the right 
on appeal occurred in district court, but the record fails 
to reflect it; (2) a ‘waiver in district court automatically 
carries through an appeal; (3) Walker’s proceeding on 
appeal constitutes a constructive waiver; and (4) a 
recent statutory provision does not cover the situation. 
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See Laws 1972, L. B. 1463, pp. 1295 to 1299. 

Walker’s situation is odd in light of general consti- 
tutional principles, extrajudicial standards, and a fed- 
eral rule of criminal procedure. 

An accused possesses a constitutional right to the as- 
sistance of counsel at the sentencing hearing. Mempa 
v. Rhay, 389 U. S. 128, 88 S. Ct. 254, 19 L. Ed. 2d 336 
(1967). The right affects the very integrity of the fact- 
finding process. McConnell v. Rhay, 393 U. S. 2, 89 S. 
Ct. 32, 21 L. Ed. 2d 2 (1968). Where the merits of the 
one and only appeal an indigent has as of right are de- 
cided without benefit of counsel, an unconstitutional 
line has been drawn between rich and poor. Douglas 
v. California, 372 U. S. 353, 83 S. Ct. 814, 9 L. Ed. 2d 
811 (1963). If assistance of counsel is a constitutional 
requisite, the right does not depend on a request. Swen- 
son v. Bosler, 386 U. S. 258, 87 S. Ct. 996, 18 L. Ed. 2d 
33 (1967). If error violative of the constitutional right 
exists, Walker will eventually obtain relief in a process 
that is slow. See, §§ 29-3001 to 29-3004, R. S. Supp., 
1969; Title 28 U.S. C. A., § 2254 (1971). 

The American Bar Association has said: “It is ap- 
propriate for courts imposing sentence in contested cases 
to assume the burden of advising the defendant that he 
has the right of review . .. and that he should promptly 
consult counsel in that regard.” <A. B. A. Standards Re- 
lating to Criminal Appeals, § 2.1, pp. 9 and 41 (Apo. 
Dr., 1970). “Defendants should be neither induced to 
take appeals nor deterred from appealing by systema- 
tized factors unrelated to the probable outcome of their 
appeals.” Id. § 2.3, pp. 10 and 52. 

The federal rule reads: “After imposing sentence in 
a case which has gone to trial on a plea of not guilty, 
the court shall advise the defendant of his right to ap- 
peal and of the right of a person who is unable to pay 
the cost of an appeal to apply for leave to appeal in forma 
pauperis.” F.C. A. (1972 Supp.), Rule 32 (a) (2). The 
Advisory Committee rejected inclusion of defendants 
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who plead guilty. The Committee was perturbed by 
images of confused defendants, false hopes, and frivolous 
appeals. Its opinion has been criticized trenchantly. 
8A Moore’s Federal Practice (2d Ed.), § 36.06, n. 5.2, 
p. 32-86. 

The proposition that the State has not violated 
Walker’s right to counsel on appeal may ring true, or dis- 
sonance may linger. I am in doubt. 


STATE OF NEBRASKA, APPELLEE, v. RODNEY WILLIAMS, 
APPELLANT. 
201 N. W. 2d 241 


Filed October 13, 1972. No. 38423. 


1. Post Conviction: Appeal and Error. The Post Conviction Act is 
not a substitute for appeal. 

2. Post Conviction: Constitutional Law. It is only the violation or 
infringement of constitutional rights which is cognizable un- 
der the Post Conviction Act. 

3. Constitutional Law: Implied Consent Law. The Fifth Amend- 
ment privilege against self-incrimination protects accused only 
from being compelled to testify against himself or otherwise 
provide the State with evidence of a testimonial or communi- 
cative nature, and the withdrawal of body fluid and the use 
of its analysis does not involve compulsion. 

4. Automobiles: Constitutional Law: Implied Consent Law. The 
Nebraska Implied Consent Law is constitutional. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Thomas A. Wagoner, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CuinTon, JJ. 


SPENCER, J. 
Defendant appeals from the denial of an evidentiary 
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hearing on his motion for post conviction relief. De- 
fendant was convicted of motor vehicle homicide. He 
elected not to appeal and was sentenced to a term of 
8 to 10 years in the Nebraska Penal and Correctional 
Complex. Defendant was represented by counsel of 
his own choice. The record of the trial is a part of 
the record herein. We affirm. 

Defendant filed a form post conviction motion on 
which he had checked certain allegations which he 
wished to assert. Stripped to its essentials, the motion 
asserts: (1) The use of evidence obtained pursuant to 
an unlawful arrest; (2) introduction of a coerced con- 
fession; (3) introduction of a statement obtained in the 
absence of counsel; (4) use of testimony known to be 
perjured; (5) denial of counsel; (6) denial of the right 
to appeal; and (7) the excessiveness of the sentence. 

Counsel appointed for the defendant filed an amended 
post conviction motion, alleging: (1) A violation of 
the Miranda rule; and (2) the unconstitutionality of 
the Nebraska Implied Consent Law. On the hearing 
on the motion, the trial court advised defendant’s coun- 
sel that the trial record had been prepared and was 
available. The trial court then requested defendant’s 
counsel to argue the points involved, and answered his 
argument from the trial record. No evidence was ad- 
duced other than the record of the trial. 

We have repeatedly held the Post Conviction Act is 
not a substitute for an appeal. State v. Erving (1966), 
180 Neb. 680, 144 N. W. 2d 424. It is only the violation 
or infringement of constitutional rights which is cog- 
nizable under our Post Conviction Act. 

We find no merit to any of the claims defendant al- 
leges constitute an infringement of his constitutional 
rights. He was represented by counsel of his own choos- 
ing. A review of the trial record indicates the adequacy 
of that representation. Defendant was found to be the 
driver of a car involved in a collision which resulted in 
nine fatalities. Subsequent to his conviction he filed a 
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written waiver of appeal, undoubtedly in an attempt to 
mitigate his sentence. The trial court examined de- 
fendant as to the voluntariness of the waiver of appeal, 
and accepted it. 

The collision occurred between 11 and 11:30 p.m., 
August 8, 1970. About 3:30 a.m., August 9, the defiend- 
ant was found at home in bed by a state trooper. He 
was taken to the hospital to talk to the assistant county 
attorney and another trooper, and to be checked for in- 
juries. He had an odor of alcohol about him and when 
he arrived at the hospital the other trooper advised him 
of his rights and asked him for a specimen which he 
gave. After giving the specimen, he was permitted to 
return home. About 1:05 p.m. the next day, August 10, 
the defendant and his father were asked to visit the 
county attorney’s office where the defendant was ques- 
tioned by the deputy county attorney in the presence 
of his father. Before being questioned, his rights were 
fully explained to him, including his right to counsel. 
He initialed a waiver of right form after each right was 
explained. After the interview, the defendant was per- 
mitted to return home. A warrant for motor vehicle 
homicide was issued on August 11, 1970, and defendant 
was arrested and taken before the district judge. At 
that time he was represented by his trial counsel. 

Defendant asserts the invalidity of the proceedings 
at which he gave the specimen and those before the 
county attorney the next day because he was not told 
at either time that he was to be charged with motor 
vehicle homicide. The specimen was taken 3 or 4 hours 
after the collision. The defendant knew that the speci- 
men was being taken to determine the alcoholic content 
in his body fluid. Defendant knew that he had been 
in a major collision and if he were found to be the driver 
at the time of the collision he would be subject to crim- 
inal penalties. We have held that the voluntariness. of 
blood or urine tests is not in a comparable class with 
confessions or incriminating statements. The consent to 
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the test is implied when the defendant operates a motor 
vehicle on a public road. The giving of the sample pur- 
suant to the statute does not involve a question of in- 
voluntariness, want of due process, or self-incrimination. 
State v. Oleson (1966), 180 Neb. 546, 143 N. W. 2d 917. 

The proceedings in the county attorney’s office on 
August 10 were during an investigatory stage of the pro- 
ceedings, and before the defendant had secured counsel 
although his father had attempted to reach the counsel 
who subsequently appeared. Defendant’s rights were 
explained to him and he specifically waived each of 
them. He was advised of his right to counsel and agreed 
to give a statement in the absence of counsel. The 
statement given, however, was not prejudicial to the 
defendant. It could not be construed as a confession 
or as an admission against interest, but was entirely ex- 
culpatory in nature. 

The trial record indicates no suppression of evidence. 
Defendant’s counsel had no idea as to what the defend- 
ant was referring. The statement concerning the use 
of perjured testimony is clearly a conclusion. There 
is no indication of any kind who might have given per- 
jured testimony or what that testimony might be. 

The question of excessive sentence cannot be raised 
in a post conviction action. 

The final point raised by the defendant in the amend- 
ed motion is the constitutionality of Nebraska’s Implied 
Consent Law.- This matter is not specifically argued 
in the defendant’s brief, and under our rules would be 
considered waived. However, answering the implica- 
tions to be drawn from defendant’s brief, the Nebraska 
Implied Consent Law is constitutional.- In Prucha v. 
Department of Motor Vehicles (1961), 172 Neb. 415, 110 
N. W. 2d 75, we said: “The essence of the ‘implied 
consent law’ is that by driving a motor vehicle on the 
‘public highway, the operator consents to the taking of 
a chemical test to determine the alcoholic content of his 
body fluid. By the act of driving his car, he has waived 
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his constitutional privilege of self-incrimination, which 
has always been considered to-be a privilege of a solely. 
personal nature which may be waived.” See, also, 
Breithaupt v. Abram (1957), 352 U. S. 432, 77 S. Ct. 408, 
1 L. Ed. 2d 448, in which police officers caused blood 
to be withdrawn from the driver of an automobile in- 
volved in an accident while the driver was unconscious. 
The United States Supreme Court affirmed the convic- 
tion resulting from the use of the test in evidence, hold- 
ing that under such circumstances the withdrawal did 
not offend due process. 

In the later case of Schmerber v. California (1966), 
384 U. S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908, the de- 
fendant refused to give a blood test. on the advice of 
counsel. At the direction of a police officer a blood 
sample was withdrawn from petitioner’s body by a 
physician at the hospital. The United States Supreme 
Court affirmed the defendant’s conviction.. The. court 
held that the Fifth Amendment privilege protects -an 
accused only from being compelled to testify against 
himself or otherwise provide the state with evidence of 
a testimonial or communicative nature, and that the 
withdrawal of blood and use of the analysis in question 
did not involve compulsion to those ends. . . 

The following quotation from Schmerber. is particu- 
larly pertinent to both the issues raised in defendant’s 
amended motion: “In Miranda v. Arizona, ante at 460, 
the..Court said of the interests protected by the priv- 
ilege: ‘All these policies point to one overriding thought: 
the constitutional foundation underlying the privilege is 
the respect a government—state or federal—must ac- 
cord to the dignity and integrity of its citizens. To 
maintain a “fair state-individual balance,” to require the 
government “to shoulder the entire load” . . . to respect 
the inviolability of the human personality, our accusa- 
tory system of criminal justice demands that the gov- 
ernment seeking to punish an individual produce the 
evidence against him by: its. own independent -labors, 
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rather than by the cruel, simple expedient of compel- 
ling it from his own mouth.’ The withdrawal of blood 
necessarily involved puncturing the skin for extraction, 
and the percent by weight of alcohol in that blood, as 
established by chemical analysis, is evidence of crim- 
inal guilt. Compelled submission fails on one view to 
respect the ‘inviolability of the human personality.’ 
Moreover, since it enables the State to rely on evidence 
forced from the accused, the compulsion violates at 
least one meaning of the requirement that the State pro- 
cure the evidence against an accused ‘by its own in- 
dependent labors.’ 

“As the passage in Miranda implicitly recognizes, how- 
ever, the privilege has never been given the full scope 
which the values it helps to protect suggest. History 
and a long line of authorities in lower courts have con- 
sistently limited its protection to situations in which 
the State seeks to submerge those values by obtaining 
the evidence against an accused through ‘the cruel, 
simple expedient of compelling it from his own mouth. 
... In sum, the privilege is fulfilled only when the per- 
son is guaranteed the right “to remain silent unless he 
chooses to speak in the unfettered exercise of his own 
will.”’ Ibid. The leading case in this Court is Holt v. 
United States, 218 U. S. 245. There the question was 
whether evidence was admissible that the accused, prior 
to trial and over his protest, put on a blouse that fitted 
him. Jt was contended that compelling the accused to 
submit to the demand that he model the blouse violated 
the privilege. Mr. Justice Holmes, speaking for the 
Court, rejected the argument as ‘based upon an ex- 
travagant extension of the Fifth Amendment,’ and went 
on to say: ‘[T]he prohibition of compelling a man in a 
criminal court to be witness against himself is a pro- 
hibition of the use of physical or moral compulsion to 
extort communications from him, not an exclusion of 
his body as evidence when it may be material. The 
objection in principle would forbid a jury to look at a 
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prisoner and compare his features with a photograph 
in proof.’ 218 U.S., at 252-253. 

“It is clear that the protection of the privilege reaches 
an accused’s communications, whatever form they might 
take, and the compulsion of responses which are also 
communications, for example, compliance with a sub- 
poena to produce one’s papers. Boyd v. United States, 
116 U. S. 616. On the other hand, both federal and 
state courts have usually held that it offers no protec- 
tion against compulsion to submit to fingerprinting, 
photographing, or measurements, to write or speak for 
identification, to appear in court, to stand, to assume a 
stance, to walk, or to make a particular gesture. The 
distinction which has emerged, often expressed in dif- 
ferent ways, is that the privilege is a bar against com- 
pelling ‘communications’ or ‘testimony,’ but that com- 
pulsion which makes a suspect or accused the source 
of ‘real or physical evidence’ does not violate it.” 

We agree with the trial court that the motion and 
supplemental motion for post conviction review, when 
considered in the light of the record, show that the de- 
fendant is not entitled to an evidentiary hearing, and 
the order denying an evidentiary hearing and overrul- 
ing the motion is affirmed. 

AFFIRMED. 


CyntHuta Moon Dovey, APPELLANT, Vv. MicHAEL THOMAS 
SHERIDAN, APPELLEE. 
201 N. W. 2d 245 


Filed October 13, 1972. No. 38429. 


1. Witnesses: Trial. The admissibility of expert testimony is ordi- 
narily within the discretion of the trial court, and its ruling will 
be upheld unless an abuse of discretion is shown. 

2. Witnesses: Trial: Evidence. The general rule is that opinion 
evidence is admissible where it is necessary and advisable as 
an aid to the jury. Opinion evidence which may be of aid to the 
jury may be admitted even though it bears directly on the main 
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issue. Such evidence should be excluded whenever the point 
is reached at which the trier of fact is being ‘told that which 

: it is itself entirely equipped to determine. ; 

3. Instructions: Trial: Evidence. The admission of incompetent 
evidence may be cured by an instruction which directs the jury 
to consider as an established fact the transaction sought to be 
impeached by the incompetent evidence. 


" Appeal from the district court for Douglas County: 
RupotpH Tesar, Judge. Affirmed. 


Joy N. Lindquist and Lawrence R. ee for ap- 
pellant. 


D. Nick Caporale: sd M. Brian Schmid of Schmid, 
Ford, Mooney, Frederick & Caporale, for appellee. 


Heard before Wuirtr, C. J., SPENCER, BosLauGH, SMITH, 
McCown, NewrTon, and Cuinton, JJ. 


SPENCER, J. 

* In this negligence action plaintiff appeals from a jury 
verdict for the defendant. Plaintiff argues three as- 
signments of error: (1) The court erred in admitting 
the testimony of an expert witness concerning the pur- 
pose of access roads, median strip breaks, and whether 
a certain street was a major or heavily traveled street; 
(2) the court erred in refusing to strike the testimony 
of the expert witness and in failing to admonish the 
jury to disregard the same; and (3) the court erred in 
failing to give plaintiff’s requested instruction No. 1, as 
follows: “You are instructed that a preference will not 
be given to vehicles moving.on highways as against 
traffic on intersecting roads sien because of their 
relative dignity or importance.” We affirm. 

- At approximately 1:45 a.m., on March 22, 1970, the 
parties were involved in-a ‘collision on 72nd Street in 
Omaha, Nebraska. At the time of the collision the de- 
fendant was southbound on 72nd Street, a four-lane 
highway. The plaintiff was eastbound and turning north 
on.72nd-Street from an access: road which runs parallel 
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to and is separated from 72nd Street by a median. The 
area of impact had an overhead traffic light for all 
northbound and southbound traffic on 72nd Street. 
There was no. light or traffic signal controlling the en- 
try from the access road to 72nd Street. 

At the trial a professional engineer familiar with the 
area was permitted to testify over plaintiff’s objection 
as to the location, the purpose, and the definition of 
access roads; the width of the access road and of 72nd 
Street; and the relative importance of both roads. Plain- 
tiff objected that this testimony was irrelevant and im- 
material to any issue, and that it invaded the province 
of the jury. Plaintiff subsequently moved for an order 
striking such testimony and for an instruction to the 
jury to disregard the same. This motion was overruled. 
Plaintiff also submitted instruction No. 1 which was 
refused. 

The trial court gave its instruction No. 14, which 
reads as follows: “The Court instructs you, that it has 
found, as a matter of law, that the collision between 
the motor vehicles being operated by the plaintiff and 
the defendant, occurred at an ‘intersection’ as defined 
by the Statutes of the State of Nebraska. 

“The Court has found, as a matter of law, that there 
existed at the time of this collision, two separate and 
distinct highways upon the land taken for right of way 
purposes, and known as 72nd Street, and that the rules 
of the road of the State of Nebraska have application 
to each of said highways, separately and individually. 
The area west of the median strip, as shown by the 
evidence, and throughout this case referred to as an 
‘access road,’ upon which traffic proceeded in a north 
and south direction, and which consists of two traffic 
lanes, is a separate and distinct highway from the high- 
way east of the median strip, which contains four lanes 
for traffic, two lanes for southbound traffic and two 
lanes for northbound traffic. This latter highway is 
entered upon from the west by virtue of the paved 
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opening in the median strip which connects the two 
highways. This, therefore, creates what in law is known 
as an ‘intersection’ across the four-lane highway, east 
of the median strip. The said ‘intersection’ being the 
area embraced within the prolongation of the lateral 
curb lines of the break in the said median strip in an 
easterly direction across said four-lane highway. 

“By the same token, the break in the median strip, 
likewise creates an intersection across the two-lane high- 
way, located west of the median strip. This intersec- 
tion being the area embraced within the prolongation 
of the lateral curb lines of the break in said median 
strip in a westerly direction across the said two-lane 
highway.” 

The trial court also gave instruction No. 17 on right- 
of-way. It is as follows: “You are instructed that the 
laws of the State of Nebraska provide as follows: 

“Motor vehicles traveling upon a public highway 
shall give the right of way to vehicles approaching along 
intersecting highways from the right, and shall have 
the right of way over those approaching from the left, 
when said vehicles shall reach the intersection at ap- 
proximately the same time. 

“The Statutes further provide when two vehicles ap- 
proaching or entering an intersection at approximately 
the same time, the driver of the vehicle on the left 
shall yield the right of way to the vehicle on the right. 

“The Statutes further provide that the driver of a 
vehicle approaching, but not having entered an inter- 
section shall yield the right of way to a vehicle within 
such intersection, and turning therein to the left across 
the line of travel of such first-mentioned vehicle, pro- 
vided the driver of the vehicle turning left has given 
a plainly-visible signal of intention to turn. 

“There has likewise been introduced an ordinance of 
the City of Omaha in force at the time of this accident 
which provides ‘vehicles approaching an intersection: 
When two vehicles approach an intersection at approx- 
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imately the same time, the driver of the vehicle on the 
left shall yield to the driver on the right. The driver 
of a vehicle approaching an intersection shall yield the 
right of way to a vehicle which has entered the inter- 
section.’ 

“The parties hereto have stipulated that the legal 
prima facie lawful speed pursuant to City ordinances on 
72nd Street was 35 miles per hour.” 

The admissibility of expert testimony is ordinarily 
within the discretion of the trial court, and its ruling 
will be upheld unless an abuse of discretion is shown. 
See McNaught v. New York Life Ins. Co. (1943), on 
rehearing, 143 Neb. 220, 12 N. W. 2d 108. 

Referring to the testimony of the expert witness, we 
said in Drahota v. Wieser (1968), 183 Neb. 66, 157 N. 
W. 2d 857: “The general rule is that opinion evidence 
is admissible where it is necessary and advisable as an 
aid to the jury. McNaught v. New York Life Ins. Co., 
on rehearing, 143 Neb. 220, 12 N. W. 2d 108. Opinion 
evidence which may be of aid to the jury may be ad- 
mitted even though it bears directly on the main issue. 
Such evidence should be excluded whenever the point 
is reached at which the trier of fact is being told that 
which it is itself entirely equipped to determine. Sears 
v. Mid-City Motors, Inc., on rehearing, 179 Neb. 100, 
136 N. W. 2d 428.” 

It has long been the rule in this state that an error 
in the admission of incompetent evidence may be cured 
by an instruction which directs the jury to consider 
as an established fact the transaction sought to be im- 
peached by the incompetent evidence. O’Connor v. Pad- 
get (1908), 82 Neb. 95, 116 N. W. 1131. 

Without analysis or discussion, but for the purposes 
of this case, accepting plaintiff’s contention that por- 
tions of the expert’s testimony may have invaded the 
province of the jury and should have been excluded, 
it could not have been prejudicial herein. It was at 
most harmless error. The instructions adequately cov- 
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ered plaintiff’s theory. Any possible prejudice was 
cured by the giving of instructions Nos. 14 and 17 which 
are set out above. 
The judgment herein is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DALE L. SCHUMACHER, 
APPELLANT, 
201 N. W. 2d 249 


Filed October 13, 1972. No. 38451. 


Criminal Law: Intent: Words and Phrases. The terms “mali- 
ciously” and “feloniously,” as used in describing an offense, 
import a willful act. 


Appeal from the district court for Scotts Bluff County: 
Tep R, FEILER, Judge. Affirmed. 


Charles F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuirTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and Cuinton, JJ. 


NEWTON, J. 

Defendant was convicted of burglary. He assigns as 
error the omission of the word “willful” from the in- 
formation; failure to instruct on his theory of the case; 
and prejudicial argument by the prosecuting attorney. 
The judgment of the district court is affirmed. 

The information charged that defendant acted “un- 
lawfully and feloniously, maliciously and forcibly.” To 
act with malice means to act maliciously. ‘Malice in 
a legal sense denotes that condition of mind which is 
manifested by the intentional doing of a wrongful act 
without just cause or excuse.” Sall v. State, 157 Neb. 
688, 61 N. W. 2d 256. 

“The word willfully or purposely means intention- 
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ally and not accidentally or involuntarily, and the word 
feloniously means proceeding from an evil purpose or 
done with deliberate intention of committing a crime. 
Felonious describes a willful act and feloniously in a 
legal sense refers to an act done with intention to com- 
mit a crime.” Sall v. State, supra. The terms ‘“mali- 
ciously” and “feloniously” necessarily import a willful 
act. Furthermore, in this instance, defendant admits 
he intentionally entered, and the trial court instructed 
that “willful” entry was a material element of the crime 
charged. 

Defendant’s second assignment of error contains a 
charge that the court failed to instruct on defendant’s 
theory of the case as set out in several requested in- 
structions. Defendant fails to point out in what respect 
such failure occurred. Examination of instructions given 
and requested fails to disclose any erroneous or prej- 
udicial action on the part of the trial court. Defend- 
ant’s theory, as disclosed by his evidence, was that the 
entry was not forcible and not with an intent to steal. 
These issues were adequately submitted. 

Defendant was shown to be living with a woman 
called by him as a witness. The evidence was pertinent 
from the standpoint of credibility. Objection was made 
to the prosecutor’s reference to a question asked in this 
regard and the court instructed the jury to disregard 
anything outside the evidence so referred to. There was 
no prejudice. 

The judgment of the district court is affirmed. 

‘AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. ALBERT JAMES DAVIS, 
APPELLANT, 
201 N. W. 2d 258 


Filed October 13, 1972. Nos. 38473, 38474. 


Appeals from the district court for Hitchcock County: 
JAcK Henprix, Judge. Affirmed. 


Leon C. Hines and Brice F. Rueter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CiLinton, JJ. 


BosLauGH, J. 

The defendant pleaded guilty to separate informa- 
tions charging burglary and escape. He was sentenced 
to 2 years’ imprisonment for the burglary and 2 to 3 
years’ imprisonment for the escape, the sentences to 
run consecutively. He appeals, claiming the sentences 
are excessive, his accomplice having received a 1-year 
sentence for the burglary. 

The presentence report is not a part of the record in 
this court. The record does not show what sentence 
the accomplice received or any circumstances concern- 
ing him. 

The statements of the county attorney, made in open 
court at the time of sentencing and which stand un- 
challenged, indicate that the defendant had a record of 
previous offenses, some felonies, dating back to at least 
1968. When the defendant escaped from custody he 
again resorted to criminal conduct. 

There is nothing in the record which would justify 
a reduction of the sentences imposed in these cases. The 
judgments are, therefore, affirmed. 

AFFIRMED. 


Vou. 189] SEPTEMBER TERM, 1972 141 
State v. Rubek 


STATE OF NEBRASKA, APPELLEE, V. RICHARD RUBEK, 
APPELLANT. 
STATE OF NEBRASKA, APPELLEE, v. RUSSELL RUBEK, 


APPELLANT, 
201 N. W. 2d 255 


Filed October 13, 1972. Nos. 38495, 38496. 


1. Criminal Law: Guilty Plea. A guilty plea which represents a 

voluntary and intelligent choice of available alternatives, even 

though made for the purpose of attempting to secure a lighter 
sentence, is acceptable. 

: An accused may voluntarily, knowingly, and 
understandingly consent to the imposition of a prison sentence 
even though he is unwilling to admit participation in the crime, 
or even if his guilty plea contains a protestation of innocence, 
when he intelligently concludes that his interests require a 
guilty plea and the record strongly evidences guilt. 

8. Criminal Law: Sentences: Statutes: Time: Appeal and Error. 
When a legislative act, adopted after one has been convicted 
and sentenced for a crime but while the cause is still pending 
on a motion for new trial or on appeal, serves to mitigate the 
sentence imposed, this court will either amend the sentence to 
conform to the legislative intent or will remand the cause to the 
district court for resentencing in conformity with the statute. 


Appeals from the district court for Douglas County: 
JOHN E. Murpuy, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Frank B, Morrison, Sr., and Stanley A. Krieger, for 
appellants. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToN, and CLinton, JJ. 


NEWTON, J. 

Defendants, charged with assault to commit rape, 
entered pleas of guilty and were each sentenced to 
serve not less than 8 nor more than 12 years in the 
Nebraska Penal and Correctional Complex. They as- 
sign as error: (1) An alleged denial of motions to with- 
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draw their pleas of guilty; (2) a failure to inform the 
defendants of the nature of the charges against them; 
(3) that no factual basis appears for acceptance of the 
guilty pleas when defendants asserted their innocence; 
and (4) that the sentences are excessive. We affirm the 
judgments of the district court but not the sentences 
imposed. 

The defendants were separately charged, filed sep- 
arate appeals, but joined in one brief, and the cases 
were submitted together. The records in the two cases 
are identical and both will be considered and disposed 
of in this opinion. 

Defendants were originally duly arraigned and there- 
upon entered pleas of not guilty. Subsequently the 
pleas were changed to “guilty.” The records fail to 
disclose any motions to withdraw the latter pleas which 
were entered on November 8, 1971, and were reaffirmed 
at the time of sentencing on January 11, 1972. This 
assignment is frivolous. 

It is contended that defendants were not properly in- 
formed by the court of the nature of the charges against 
them. The record discloses the defendants had been 
duly arraigned, which means the charges against them 
were read to them, at the time they pleaded not guilty. 
At the time of entry of the pleas of guilty they assured 
the court they fully understood the nature of the charges 
against them and had discussed the situation with their 
respective attorneys. Furthermore, the reading of the 
information may be waived and a rereading was waived. 
See § 29-1816, R. R. S. 1943. This contention is also 
frivolous. 

The defendants, although pleading guilty, claimed to 
be innocent. In view of this situation it is asserted 
there was no factual basis justifying the court in ac- 
cepting the pleas of guilty. In North Carolina v. Alford, 
400 U.S. 25, 91S. Ct. 160, 27 L. Ed. 2d 162, it was held: 
“A guilty plea that represents a voluntary and intelli- 
gent choice among the alternatives available to a de- 
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fendant, especially one represented by competent coun- 
sel, is not compelled within the meaning of the Fifth 
Amendment because it was entered to avoid the possi- 
bility of the death penalty. Brady v. United States, 397 
U.S 42" * 

“An accused may voluntarily, knowingly, and under- 
standingly consent to the imposition of a prison sen- 
tence even though he is unwilling to admit participa- 
tion in the crime, or even if his guilty plea contains a 
protestation of innocence, when, as here, he intelligently 
concludes that his interests require a guilty plea and 
the record strongly evidences guilt.” We have a sim- 
ilar situation here. Defendants specifically stated to 
the court that they, and their counsel, were aware of 
the strength of the State’s case against them, had heard 
the evidence at the preliminary hearing, and were sure 
they would be convicted; also, that they fully under- 
stood the nature of the charges against them, their con- 
stitutional rights, and were entering their pleas volun- 
tarily. They were hoping to receive probation. The 
court had before it, in addition to the defendants’ con- 
cessions in regard to the evidence against them, the 
affidavit of a police detective showing that there was 
‘an eyewitness in addition to the prosecutrix, that some 
of the girl’s clothes, which had been removed, were 
found in the automobile of one of the defendants, and 
that he believed there was ample evidence to assure the 
convictions of defendants. We cannot agree that the 
court erred in accepting the pleas of guilty. 

The final contention deals with the question of ex- 
cessiveness of the sentences. Defendants were sentenced 
under section 28-409, R. R. S. 1943, which provided for 
a sentence of not less than 2 nor more than 15 years. 
The sentences handed down were for not less than 8 
nor more than 12 years. Laws 1972, L.B. 1499, p. 1427, 
‘became effective during the pendency of this appeal. 
It provides that when an indeterminate sentence is im- 
‘posed, the minimum limit fixed shall not be less than 
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the minimum provided by law nor more than one-third 
of the maximum term. This would require a reduction 
in the minimum limits fixed by the court to 5 years if 
applicable to the present cases. 

Laws 1972, L.B. 1202, p. 799, is not applicable here. 
It applies only to cases where “the particular law under 
which such sentence was pronounced is thereafter 
amended to decrease the maximum period of confine- 
ment which may be imposed, * * *.” (Emphasis sup- 
plied.) There has been no change in section 28-409, 
R. R. S. 1943. Also, we deal here with a “minimum” 
and not a “maximum” in the sentences. 

Although the sentences do not appear to have been 
excessive, nevertheless, Laws 1972, L.B. 1499, has the 
effect of mitigating the punishment in situations such 
as are here presented. The sentences imposed conflict 
with the presently expressed legislative intention. In 
such cases either this court will amend the sentences 
to conform to the legislative intent or will remand the 
causes to the district court for the imposition of sen- 
tences conforming to the statute. See State v. Randolph, 
186 Neb. 297, 183 N. W. 2d 225. 

The convictions of the defendants are affirmed. The 
sentences are vacated and the causes remanded to the 
district court for resentencing in conformity with the 
provisions of Laws 1972, L.B. 1499. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, v. LYLE EpGar NELSON, 
APPELLANT. 
201 N. W. 2d 248 


Filed October 18, 1972. No. 38499. 


1. Jury: Time: Trial. Ordinarily a challenge to the array must 
be made before trial. 
2. Jury: Time: Post Conviction. Alleged exclusion of women from 
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the jury panel cannot be raised for the first time in a post 
conviction proceeding. 


Appeal from the district court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed. 


Lyle Edgar Nelson, pro se, 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and Cuiinton, JJ. 


BoSLauGH, J. 

The defendant was convicted of cattle stealing. State 
v. Nelson, 182 Neb. 31, 152 N. W. 2d 10. In this pro- 
ceeding for post conviction relief he alleged he was 
deprived of a constitutional right because “women were 
excluded from the jury panel” which convicted him. 
The defendant did not allege a systematic exclusion of 
women from the jury panel. The trial court denied re- 
lief on the ground that no objection had been made to 
the panel of prospective jurors at any time. 

Ordinarily a challenge to the array must be made 
before trial. Davis v. State, 31 Neb. 247, 47 N. W. 854. 
The record indicates the question was not raised at 
any time in the prior proceeding although the defend- 
ant was represented by able counsel throughout the 
proceeding. 

The Post Conviction Act was intended to provide a 
remedy where a miscarriage of justice may have oc- 
curred. It is not a substitute for appeal or a procedure 
to secure a routine review of a conviction. State v. 
Clingerman, 180 Neb. 344, 142 N. W. 2d 765. 

A defendant is not permitted to raise an issue con- 
cerning a search and seizure for the first time in a 
post conviction proceeding if the circumstances were 
fully known at the time of the trial. See State v. Lo- 
sieau, 182 Neb. 367, 154 N. W. 2d 762. A similar rule 
should apply here. The defendant and his counsel may 
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have been well satisfied with the jury selected to hear 
the case. The defendant should not be allowed to specu- 
late on the verdict and then challenge the selection of 
the panel after the verdict. 

There is nothing which suggests that the defendant 
was prejudiced in any way by the fact that there were 
no women on the jury. Under the circumstances in this 
case, post conviction relief was properly denied. 

The judgment is affirmed. 

AFFIRMED. 


STaTE oF NEBRASKA EX REL. NEBRASKA STATE BAR 
ASSOCIATION, RELATOR, V. RUSSELL R. STROM, JR., 


RESPONDENT. 
201 N. W. 2d 391 


Filed October 20, 1972. No. 38198. 


1. Attorneys at Law: Licenses. A license to practice law in this 
jurisdiction is granted on the implied understanding that the 
party receiving it shall at all times demean himself in a proper 
manner and abstain from such practices as cannot fail to bring 
discredit to himself, the profession, and the courts. 

Violation of any of the ethical standards re- 

lating to the practice of law, or any conduct of an attorney in 

his professional capacity which tends to bring reproach on 
the courts or the legal profession, constitute grounds for sus- 
pension or disbarment. 


Original action. Judgment of disbarment. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for relator. 


Russell R. Strom, Jr., and William L. Walker, for 
respondent. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


NEWTON, J. 
This is a disciplinary proceeding brought by the Ne- 
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braska State Bar Association against Russell R. Strom, 
Jr., a lawyer practicing in Lancaster County, Nebraska. 
Pursuant to complaint entered by Mrs. Dorina M. Neal, 
hearing was had before the Committee. on Inquiry of 
the Nebraska State Bar Association for District No. 3 
(Lancaster County). Defendant waived further pro- 
ceedings to be had before a referee and complaint was 
filed in this court on the record made before the Com- 
mittee on Inquiry. 

The defendant had represented Mrs. Neal in a per- 
sonal injury action and obtained a settlement of $6,000. 
His fee was $1,700. The complaint charges a wrongful 
conversion by defendant to his own uses of the $4,300 
balance due Mrs. Neal. 

The following facts are undisputed. On receipt of 
the $6,000 settlement check, defendant deposited on 
April 16, 1970, $5,600 in a trust account and took $400 
in cash. This brought the trust account up to $5,636.48. 
The following checks were then paid out of the ac- 
count: $248.60, dated April 8, 1970, payable to the 
Internal Revenue Service; $1,926.40, dated April 13, 
1970, to Herbert Robins Bunting and Roland Albert 
Bunting; $289.81, dated April 16, 1970, to Luann. Kobza, 
defendant’s secretary; $800, dated April 17, 1970, to 
defendant; $1,000, dated April 21, 1970, to defendant; 
and $200, dated May 11, 1970, to defendant. There 
then remained in the trust account a balance of $658.26 
as of May 11, 1970. 

The $6,000 check was received by defendant on April 
16, 1970. Mrs. Neal failed to receive a remittance until 
receipt of defendant’s check for $4,300, dated May 25, 
1970. It was returned for “insufficient funds.” She 
contacted defendant by telephone and was told: “* * * 
the reason that the check was returned was that he 
had settled another case, deposited an insurance check 
in that settlement, and given his client’s share of that 
settlement by his check; and that after this client had 
cashed the check he had given to her, the insurance 
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company had stopped payment on its check because of 
a disagreement as to figures involved in the settlement, 
and that this was the reason that the check he had given 
to me had bounced.” Defendant’s account fails to reveal 
such transaction. Following other telephone conversa- 
tions, Mrs. Neal was told in the third week of June 
1970, to redeposit the check. It was again returned 
unpaid. Pursuant to several more telephone conversa- 
tions, she received, on July 20, 1970, a telegram saying 
defendant’s check was in the mail. On failing to receive 
the check she again called defendant and was told it 
had been mailed on Thursday instead of Monday. It 
again failed to materialize. She was then informed the 
letter had been misaddressed. She asked that he stop 
payment on the missent check and forward another at 
once. After several other telephone calls, Mrs. Neal 
consulted an Oklahoma attorney on July 27, 1970, and 
was referred to the Lancaster County Committee on 
Inquiry. On August 7, 1970, she presented the original 
check at the Lincoln bank on which it was drawn. Again 
payment was refused. She was unable to contact de- 
fendant but he called her at her son’s home in Lincoln 
on August 9, 1970. He said he had mailed a check to 
her on August 7, 1970. It was never received. She 
demanded cash and he agreed to get the money on the 
morning of August 10, 1970, then said he would have 
it the next day, August 11. The alleged check of Au- 
gust 7, 1970, not having been delivered to her home in 
Oklahoma, Mrs. Neal, on the afternoon of August 11, 
1970, called at the office of a member of the Committee 
on Inquiry and executed an affidavit setting out the 
foregoing facts, concluding with the following: “I re- 
quest that this Affidavit be considered my Complaint 
against Russell R. Strom, Jr., and that said Complaint 
be referred to the Committee on Inquiry of the Ne- 
braska State Bar Association for Judicial District No. 3.” 

On August 11, 1970, Mrs. Neal consulted a Lincoln 
lawyer about the collection of the funds due her and 
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a copy of her affidavit was supplied to this lawyer. On 
August 13, 1970, defendant borrowed from a Lincoln 
bank and paid Mrs. Neal. Subsequently, on September 
15, 1970, she wrote the member of the Committee on 
Inquiry whom she had consulted, confirmed that de- 
fendant had paid her, and stated: 

“The matter has been resolved satisfactorily. Since 
I was pleased with the way Mr. Strom handled my 
case, and since I have received the amount of the settle- 
ment, plus an additional amount for loss and expenses, 
I do not wish to file charges. 

“Thank you very much for your assistance while I 
was in Lincoln.” 

The foregoing is also undisputed. Thereafter she was 
contacted by defendant and on November 18, 1970, made 
a further purported affidavit disclaiming the first affi- 
davit she gave and claiming she had authorized de- 
fendant to use her funds. Defendant contends he had 
borrowed the money from her. 

In regard to the Bunting check for $1,926.40, dated 
April 13, 1970, it appears that this was in payment of 
distributive shares due from an estate for which de- 
fendant was attorney and administrator. Although no 
charge is made in regard to these funds, it appears 
they should have been kept in an administrator’s ac- 
count and, in any event, there were not sufficient funds 
in the trust account to pay the check when it was drawn. 

There is further evidence that Mrs. Neal was fully 
aware of the import of the first affidavit she executed. 
She knew the Committee on Inquiry was a disciplinary 
committee, that her affidavit constituted a complaint 
against the defendant, and that she would have to em- 
ploy other counsel for the purpose of collecting her 
money. In view of her persistent efforts, starting soon 
after the settlement of her case, to obtain payment of 
the funds due her, and the failure of the defendant 
to contradict her statements in this respect, it is ap- 
parent that her subsequent statement to the effect that 
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defendant was authorized to keep and use her money 
is not worthy of credence. If she did not understand 
she was commencing a disciplinary proceeding and not 
one to collect the funds due her, why did she seek other 
counsel for the latter purpose? Furthermore, at a 
preliminary hearing before the Committee on Inquiry, 
defendant failed to claim or even intimate that he had 
obtained a loan from Mrs. Neal and the fact the funds 
were deposited in a trust, rather than a personal ac- 
count, belies this contention. 

We conclude that defendant violated Canon 1 of the 
Code of Professional Responsibility and Canons of Ju- 
dicial Ethics providing as follows: “DR 1-102 Mis- 
conduct. (A) A Lawyer shall not: * * * 

“(3) Engage in illegal conduct involving moral tur- 
pitude. 

“(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 

“(5) Engage in conduct that is prejudicial to the 
administration of justice. 

“(6) Engage in any other conduct that adversely 
reflects on his fitness to practice law.” 

Defendant was also in violation of Canon 9 and Dis-. 
ciplinary Rule 9-102 (B) (4). “(B) A lawyer shall: 
* * * 

“(4) Promptly pay or deliver to the client as re- 
quested by a client the funds, securities, or other prop- 
erties in the possession of the lawyer which the client: 
is entitled to receive.” 

Under Canon 9, Ethical Considerations, EC 9-5 states: 
“Separation of the funds of a client from those of his 
lawyer not only serves to protect the client but also. 
avoids even the appearance of impropriety, and there-. 
fore commingling of such funds should be avoided.” 

“A license to practice law in this jurisdiction is granted 
on the implied understanding that the party receiving 
it shall at all times demean himself in a proper manner: 
and abstain from such practices as cannot fail to bring 
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discredit to himself, the profession, and the courts. * * * 

“Violation of any of the ethical standards relating 
to the practice of law, or any conduct of an attorney in 
his professional capacity which tends to bring reproach 
on the courts or the legal profession, constitute grounds 
for suspension or disbarment.” State ex rel. Nebraska 
State Bar Assn. v. Rhodes, 177 Neb. 650, 131 N. W. 2d 
118. See, also, State ex rel. Nebraska State Bar Assn. 
v. Jensen, 171 Neb. 1, 105 N. W. 2d 459. 

Ordinarily the conversion by a lawyer of trust funds 
in his possession is deemed cause for disbarment. It 
is therefore adjudged that defendant be disbarred. 

Judgment of disbarment accordingly. 

JUDGMENT OF DISBARMENT. 

SPENCER, J., not participating. 


Louis W. REIMER ET AL., APPELLANTS, Vv. CITy OF O’NEILL, 
A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
201 N. W. 2d 706 


Filed October 20, 1972. No. 38390. 
1. Municipal Corporations: Public Utilities: Classification. A pub- 


lie utility may classify its users for rate purposes if the classi- 
fication is reasonable and not unjustly discriminatory. 


2. Hotels and motels may be classified 
separately from trailer courts and apartment houses for the 
purpose of fixing rates for water and sewer service. 

3. A municipality furnishing water and 


sewer service to its residents must treat all customers in the 
same class equally. 


Appeal from the district court for Holt County: 
WILLIAM C. SMITH, JR., Judge. Affirmed in part, and 
in part reversed and remanded. 


Richard E..Mueting and Thomas E. Brogan, for ap- 
pellants. 


Norman Gonderinger and Stewart, Calkins, Duxbury 
& Crawford, for appellees. 
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Beynon, Hecht & Fahrnbruch and A. Michael Alesio, 
for amicus curiae. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and Clinton, JJ. 


BosLauGu, J. 

The plaintiffs own and operate a trailer court in 
O’Neill, Nebraska. They commenced this action against 
the City of O’Neill and its officials to enjoin enforce- 
ment of the ordinances prescribing water rates and sew- 
er use charges in O’Neill and to recover alleged over- 
charges. 

The trial court found generally for the defendants 
and dismissed the action. The plaintiffs appeal. 

The controversy centers around the minimum charges 
imposed by the ordinances in question. Ordinance No. 
393A, prescribing water rates, provides a minimum 
bimonthly charge of $4 per resident consumer for the 
“First 10,000 gallons used or consumed or fraction there- 
of.” Consumer is defined as follows: “A consumer is 
an occupant of a single-family residence, an occupant 
of each unit of a multiple-family residence, apartment 
house or trailer court, an occupant of a business build- 
ing, an occupant of one unit of an office building or 
other building where multiple offices or businesses are 
located, or a permanent resident of a hotel or motel. 
Because of the transient nature of occupancy existing 
in a hotel and motel, each four units or rooms of said 
hotel or motel not occupied by a permanent resident 
shall be computed as one consumer.” 

Ordinance No. 394A provides that the charges for 
sewer service to residential users shall be as follows: 

“A. Single-family Residences. Two Dollars per 
month. 

“B. Multiple RESIDENCES, Apartment Houses and 
Trailer Courts. Two Dollars per month for each family 
unit. 

“C. Hotels and Motels. Two Dollars per month for 
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each permanently occupied unit and Two Dollars per 
month for every four rooms or units available for rental 
to transients.” 

The ordinances classify hotels and motels separately 
from trailer courts so that the minimum charge im- 
posed for each unit of a hotel or motel is one-fourth 
that imposed on each unit of a trailer court unless the 
hotel or motel unit is occupied by a permanent resident. 
The plaintiffs contend that the classification made is 
unreasonable and arbitrary. 

A public utility may classify its users for rate pur- 
poses if the classification is reasonable and not unjustly 
discriminatory. Erickson v. Metropolitan Utilities Dist., 
171 Neb. 654, 107 N. W. 2d 324. The classification made 
in the ordinances in question was based upon the tran- 
sient nature of the persons usually occupying hotel and 
motel units. Similar classifications have been held 
valid in Knotts v. Nollen, 206 Iowa 261, 218 N. W. 563; 
Lewis v. Mayor & City Council of Cumberland, 189 
Md. 58, 54 A. 2d 319; Caldwell v. City of Abilene (Tex. 
Civ. App.), 260 S. W. 2d 712; and City of Kermit v. 
Rush (Tex. Civ. App.), 351 S. W. 2d 598. See, also, 
United States v. American Water-Works Co., 37 F. 747; 
Thompson v. City of Goldsboro, 151 N. C. 189, 65 S. E. 
901. The plaintiffs rely upon two Oregon decisions 
which reached a contrary result: Kliks v. Dalles City, 
216 Ore. 160, 335 P. 2d 366; and Barendse v. Knappa 
Water Assn. (Ore.), 490 P. 2d 990. We think the better 
rule is that such a classification is permissible. 

The record shows that although apartment houses 
and trailer courts were classified the same under the 
ordinances, the City did not make a uniform applica- 
tion of the ordinances to these customers. The water 
commissioner testified that apartment owners were 
charged a minimum for each unit whether it was vacant 
or occupied. The plaintiffs were charged a minimum 
for each trailer in place when the meters were read 
without regard to how long it had been there or would 
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be there. Other trailer courts were given adjustments 
where trailers were in place for only a part of the billing 
period. 

It apparently was the city’s interpretation of the ordi- 
nance that such adjustments were required. The ordi- 
nance must be applied uniformly to all in the same 
class. Erickson v. Metropolitan Utilities Dist., supra. 
Ordinance No. 393A refers to “occupants” and the plain- 
tiffs should be allowed a credit in each instance where 
they were charged the full minimum water rate for a 
trailer which was not in place during the entire billing 
period. 

That part of the judgment finding the ordinances to 
be valid is affirmed; that part finding the plaintiffs are 
not entitled to recover for overcharges is reversed and 
the cause remanded for further proceedings. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. - 


CAROLINE PARKHURST, APPELLANT, V. EpNA May Bartu, 
APPELLEE. 
201 N. W. 2d 708 


Filed October 20, 1972. No. 38469. 


1. Trial. Ordinarily, a party cannot complain of the submission 
of an issue to the jury where the finding on that issue is 

favorable to him. 

2. Trial: Verdict: Damages: Appeal and Error. A verdict and 
judgment will not be set aside as inadequate unless they are 
clearly wrong and so against the weight and reasonableness of 
the evidence as to indicate that they were the result of passion, 
prejudice, or mistake. 


Appeal from the district court for Cherry County: 
Ropert R. Moran, Judge. Affirmed. 


J. Thomas Rowen of Miller & Rowen and John C. 
Coupland, for appellant. 


. Quigley, Dill & Quigley, for appellee. 
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’ Heard before WuiTE; C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


_ Newton, J. 

. Plaintiff sought to recover, for personal injuries and 
property damage sustained in an automobile accident 
at a city intersection. Plaintiff recovered judgment for 
$1,000 but appeals on the ground the verdict was in- 
adequate and, in connection therewith, asserts a verdict 
should have been directed on the question of liability. 
We affirm the judgment of the district court. 

Plaintiff was traveling south on a through street. 
Defendant, driving in a westerly direction, was a 
stranger in the city and failed to see a stop sign, drove 
through without stopping, and the accident occurred. 
The court rejected a motion for a directed verdict. The 
case was submitted to the jury, without reference to 
claimed contributory negligence, and the jury found 
for the plaintiff. 

It was stipulated that the statements for car repairs 
and two medical expense items totaling $505.04 were 
fair and reasonable. A chiropractor’s bill for $802 and 
a physician’s bill for $115 were not stipulated to. The 
medical evidence was conflicting and it is apparent the 
jury did not accept plaintiff’s claim regarding the ex- 
tent of her injuries, the necessity for extended treat- 
ment, and the reasonableness of the medical expense. 

. The jury resolved the question of defendant’s liability 
in favor of plaintiff. Plaintiff received from the jury 
the very finding she had requested it be instructed to 
make. She was not prejudiced by the failure of the 
court to direct a verdict on the question of liability. 
“Ordinarily, a party cannot complain of the submission 
of-an issue to the jury where the finding on that issue 
is favorable to him.” Prell v. Murphy, 178 Neb. 278, 
133 N. W. 2d 5. 33 
- The verdict was for a sum less than the amount of 
special damages claimed by plaintiff to be a proximate 
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result of the accident. As noted above, the jury, which 
saw and heard the witnesses, failed to accept plaintiff’s 
evidence in this regard. “A verdict and judgment will 
not be set aside as inadequate unless they are clearly 
wrong and so against the weight and reasonableness of 
the evidence as to indicate that they were the result 
of passion, prejudice, or mistake.” Cooper v. Hastert, 
175 Neb. 836, 124 N. W. 2d 387. 
The judgment of the district court is affirmed. 
AFFIRMED. 


Lots M. Grer, APPELLANT, v. C. E. GLEASON ET AL., 
APPELLEES. 
201 N. W. 2d 388 
Filed October 20, 1972. No. 38484. 


1. Instructions: Pleadings: Evidence: Trial. Instructions must be 
confined to issues presented by the pleadings and supported 
by evidence. 


Where an issue, even assum- 
ing that it is properly pleaded, affords no basis for recovery 
under the evidence adduced in the case, the trial court’s sub- 
mission of such an issue to the jury constitutes error. 


Appeal from the district court for Hall County: Down- 
ALD H. WEAVER, Judge. Affirmed. 


John A. Wagoner, for appellant. 


Luebs, Tracy, Huebner, Dowding & Beltzer, for ap- 
pellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTovn, and CuinTon, JJ. 


NEWTON, J. 

This is an action for damages resulting from an auto- 
mobile accident. An employee of defendants, while 
driving defendants’ pickup truck, was involved in the 
accident. Plaintiff pleaded and sought to recover on 
the theory that the employee was acting within the 
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course and scope of his employment at the time the 
accident occurred. Plaintiff appeals from an adverse 
verdict and judgment which we affirm. 

One Alfred Wolfe was engaged by defendants through 
an employment office. He was conveyed to a pasture 
where defendants pastured sheep and instructed to 
remove woven wire fencing from permanent posts and 
roll it up. The rolls contained from 20 to 80 rods of wire 
and weighed up to 175 or 200 pounds. Wolfe was neither 
instructed nor expected to load the rolls although a 
pickup truck used in fencing operations and belonging 
to defendants was standing in the pasture. It does not 
appear that Wolfe was given authority to operate the 
truck on the public highways for any purpose. Wolfe 
did very little work before taking off in the pickup and 
at the time of the accident was intoxicated. He had not 
been drinking alcoholic liquors prior to the time he 
was conveyed to the pasture nor does it appear defend- 
ants were aware of any propensity Wolfe might have 
had for becoming intoxicated. 

The evidence clearly fails to prove that Wolfe was 
acting in the course and scope of his employment as 
pleaded. Plaintiff now seeks to recover on the theory 
of ‘negligent entrustment.” In order to do so she must 
allege and prove that defendants entrusted the pickup to 
Wolfe and knew, or in the exercise of ordinary care, 
should have known, he had a propensity for becoming 
intoxicated. See, Annotation, 19 A. L. R. 3d 1175; Deck 
v. Sherlock, 162 Neb. 86, 75 N. W. 2d 99. The record 
reveals that plaintiff neither alleged nor proved a cause 
of action based upon negligent entrustment. It is well 
settled that instructions must be confined to issues 
presented by the pleadings and supported by evidence. 
See Seeman v. Pagels, 184 Neb. 757, 172 N. W. 2d 100. 

In addition to establishing negligence on the part of 
Wolfe, it was essential to a recovery by plaintiff that 
she prove the existence of a master-servant relation- 
ship between Wolfe and defendants and that at the time 
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of the accident Wolfe was acting. within the course and 
scope of his employment. It appears that Wolfe was 
an employee of defendants, but the record is barren 
of any evidence whatsoever to establish that he was at 
the time of the accident acting within the course and 
scope of his employment. On the contrary, it appears 
he took the pickup truck without authorization. Plain- 
tiff having failed to prove an essential element of her 
cause of action, defendants’ motion for a directed ver- 
dict should have been sustained. ‘Where an issue, 
even assuming that it is properly pleaded, affords no 
basis for recovery under the evidence adduced in the 
case, the trial court’s submission of such an issue to 
the jury constitutes error.” Baker v. Daly, 188 Neb. 
156, 195 N. W. 2d 755. Under such circumstances sub- 
mission of an issue of contributory. negligence to the 
jury cannot be prejudicial. 
The judgment of ae district court is affirmed. 
' AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. LEE F, Hutcuison, 
APPELLANT, 
201 N. W. 2d 890 


Filed October 20, 1972. No. 38488. 


1, Criminal Law: Confessions: Trial: Evidence. In determining 
the admissibility of a confession, all evidence on the subject 
must be considered and the mere fact that the evidence is con- 
flicting is not a bar to its admission. 

When the accused has Beeh 

informed of his constitutional rights and thereafter freely and 

voluntarily confesses, the confession As _ ordinarily admissible 
in evidence. 


Appeal from the district court for Keith ee 
JoHn H. Kuns, Judge. Affirmed. 


‘Padley & Dudden, for appellant. 
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Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. — 


Heard before SPENCER, BosLAavGH, SmitH, McCown, 
NEWTON, and CLINTON, JJ. 


Newton, J. 

Defendant was found guilty of statutory rape. The 
sole question presented on appeal is the admissibility 
of a statement or confession of the defendant. The 
evidence as to the circumstances under which the state- 
ment was given was conflicting. The court and the 
jury resolved the conflict in favor of the State. 

In determining the admissibility of a confession, all 
evidence on the subject must be considered and the 
mere fact that the evidence is conflicting is not a bar 
to its admission. See State v. Erving, 180 Neb. 824, 
146 N. W. 2d 216. 

When the accused has been informed of his constitu- 
tional rights and thereafter freely and voluntarily con- 
fesses, the confession is ordinarily admissible in evi- 
dence. See State v. Erving, supra. 

The defendant’s contention is not meritorious and the 
judgment of the district court is affirmed. 

AFFIRMED. 


FRrANcIs DIANE KARTMAN, FORMERLY KNOWN AS FRANCIS 
DIANE COOK, APPELLANT, V. GERALD FRANCIS COOK, 
APPELLEE. 

201 N. W. 2d 705 


Filed October 20, 1972. No. 38628. 


' Appeal and Error: Dismissal and Nonsuit: Contempt. The prin- 
ciple is well established that an appellate court may dismiss 
an appeal for contumacious violation of an order of the court. 
One who flouts the order of the court is not in a position to 
seek judicial assistance. 


Appeal from the district court for Sarpy County: Vic- 
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tor H. Scumipt and Ronaup E. Reacan, Judges. On 
motion to dismiss appeal. Motion to dismiss condition- 
ally sustained. 


Haney, Wintroub & Haney, for appellant. 
Samuel V. Cooper, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and: CLINTON, JJ. 


NEwrTon, J. 

Pursuant to proceedings had in the district court for 
Sarpy County, Nebraska, an order was entered award- 
ing the custody of the minor children of appellant and 
appellee to appellee and directing appellant to surrender 
the children to appellee. The children were not sur- 
rendered, but on the contrary, appellant has removed 
and concealed the children while seeking to appeal the 
custody decision. Appellee moves to dismiss the appeal. 

The principle is well established that an appellate 
court may dismiss an appeal for contumacious violation 
of an order of the court. One who flouts the order of 
the court is not in a position to seek judicial assistance. 
See, Pike v. Pike, 24 Wash. 2d 735, 167 P. 2d 401, 163 
A. L. R. 1314; Henderson v. Henderson, 329 Mass. 257, 
167 N. E. 2d 773; Burns v. Burns, 35 Ill. App. 2d 34, 
181 N. E. 2d 605; Commonwealth ex rel. Beemer v. 
Beemer, 200 Pa. Super. 103, 188 A. 2d 475; Rude v. 
Rude, 153 Cal. App. 2d 248, 314 P. 2d 226; Strange v. 
Strange (Tex. Civ. App.), 464 S. W. 2d 216; Strange 
v. Strange (Tex.), 464 S. W. 2d 364. 

On failure of the appellant to comply with the order 
of the trial court and make a proper showing of such 
compliance in this court within 30 days, this appeal shall 
stand dismissed. 

MoTION TO DISMISS CONDITIONALLY SUSTAINED. 
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GENE D. WALCOTT ET AL., APPELLANTS, V. HAWKEYE- 
SECURITY INSURANCE COMPANY, A CORPORATION, APPELLEE, 
201 N. W. 2d 817 
Filed November 3, 1972. No. 38479. 


Motor Vehicles: Insurance: Words and Phrases. An automobile 
that had been modified for use in stock car racing by removing 
the seats, dashboard, headlights, taillights, and glass and by 
adding special equipment to facilitate its use in races, was 
“equipment designed for use principally off public roads.” 


Appeal from the district court for Dawes County: 
RoserT R, Moran, Judge. Affirmed. , 


Fisher & Fisher, for appellants. 


Holtorf, Hansen, Kortum & Kovarik and David C. 
Nuttleman, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newron, and CuLinTon, JJ. 


BosLAucH, J. 


This action arises out of claims made under the med- 
ical payments and uninsured motorists coverage of an 
automobile liability insurance policy issued by the de- 
fendant. The trial court found there was no coverage 
under the policy as to the claims in question and sus- 
tained the defendant’s motion for a summary judgment. 
The plaintiffs appeal. 

The accident happened at Hemingford, Nebraska, on 
August 17, 1969. The named insured, Gene D. Walcott, 
his wife, and son were seated on a station wagon owned 
by a third party watching a stock car race at the Box 
Butte County Fair when one of the vehicles in the 
race, driven by David Sward, struck the station wagon 
injuring the plaintiffs. The policy issued by the de- 
fendant provided both medical payments and uninsured 
motorists coverage subject to certain exclusions. 

The policy provided that the medical payments cover- 
age did not apply to bodily injury sustained through 
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being struck by “a farm type tractor or other equip- 
ment designed for use principally off public roads, while 
not upon public roads.” The policy further provided 
that the term “uninsured automobile” shall not include 
“a farm type tractor or equipment designed for use 
principally off public roads, except while actually upon 
public roads.” 

The vehicle operated by Sward was a 1957 Ford that 
had been modified for use in races. The seats, dash- 
board, headlights, taillights, and all glass had been re- 
moved from the vehicle. A wire mesh screen had been 
installed in placeyof the windshield, and roll bars had 
been installed in the passenger compartment. Other 
special equipment, such as tires, bumpers, a driver’s 
seat, and a gas tank had been installed to facilitate its 
use and operation in races. It is clear that it was a 
vehicle intended for use principally off public roads 
and was not upon a public road at the time of the acci- 
dent. 

The question presented is whether the venicle oper- 
ated by Sward was excluded from coverage under the 
policy as “equipment designed for use principally off 
public roads.” In a similar case, the Supreme Cowt 
of Texas held that a 1947 Ford sedan, modified for use 
as a stock car racer, was “other equipment designed for 
use principally off public roads” and excluded from 
coverage under a policy similar to the one involved in 
this case. Williams v. Cimmaron Ins. Co. (Tex.), 406 
S. W. 2d 173. Other decisions to the same effect are 
Beagle v. Automobile Club Ins. Co., 18 Ohio Op. 2d 280, 
176 N. E. 2d 542; Livingston v. Nationwide Mutual Ins. 
Co., 295 F. Supp. 1122; Kansas Farm Bureau Ins. Co., 
Inc. v. Cool, 205 Kan. 567, 471 P. 2d 352. 

The judgment of the district court finding there was 
no coverage as to the claims in question was correct 
and is affirmed. 

AFFIRMED. 


VoL. 189] SEPTEMBER TERM, 1972 163 
State v. Corfield 


STATE OF NEBRASKA, APPELLEE, V. JERRY CORFIELD, 
APPELLANT. 
201 N. W. 2d 818 


Filed November 3, 1972. No. 38489. 


Criminal Law: Evidence: Appeal and Error. In a criminal ac- 
tion, this court will not interfere with a verdict of guilty based 
upon conflicting evidence unless, as a matter of law, the evi- 
dence is so lacking in probative force that it is insufficient to 
support a finding of guilt beyond a reasonable doubt. 


Appeal from the district court for Keith County: 
Joun H. Kuns, Judge. Affirmed. 


Padley & Dudden, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Wurre, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 

McCown, J. 

The defendant, Jerry Corfield, was convicted of forci- 
bly assaulting and resisting a law enforcement officer 
while the officer was engaged in the performance of 
his official duties. He was sentenced to imprisonment 
for 1 year. We affirm the conviction and sentence. 

At approximately 1 am., on the morning of August 
13, 1971, a citizen of Arthur, Nebraska, complained to 
the sheriff by telephone about excessive noise and com- 
motion in the downtown area of the village. The sheriff 
dressed and drove to the main street of the village. 
There were two automobiles parked in front of the pool 
hall tavern. There were six or seven young men in 
or around the cars. The sheriff parked his car nearby, 
got out with a can of mace in his hand, and walked up 
to the young men. He advised them that he had re- 
ceived a complaint about the noise and requested that 
they all go home without any more trouble. Some of 
the young men got into one of the automobiles and 
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drove away. The defendant, his brother, and one of 
the other young men remained. 

After some conversation, the defendant refused to 
comply with the request and a scuffle ensued. Defend- 
ant struck the sheriff, knocked him back against a fence, 
and wrestled with him. The sheriff broke loose, man- 
aged to reach his car, grabbed his revolver from the 
car, and fired it into the air. The defendant again at- 
tacked the sheriff. The sheriff then struck defendant 
over the head with the barrel of the revolver, arrested 
the defendant and the other two young men, and took 
them to jail. 

The sheriff sustained two lacerations on his temples, 
both of which required stitches. He also had bruises 
on his face and the side of his head. 

The only real dispute in the evidence is whether the 
sheriff used mace on the young men before he was 
assaulted or only after the defendant had assaulted him. 
The jury obviously resolved that conflict. 

The defendant’s contentions that requested instruc- 
tions as to an unlawful arrest were improperly refused 
are wholly without merit. The remaining assignment 
of error is directed at the court’s refusal to sustain 
defendant’s motion for a directed verdict at the close 
of the trial. While it was in conflict in some respects, 
the evidence here was more than sufficient to sustain 
the verdict of the jury. In a criminal action, this court 
will not interfere with a verdict of guilty based upon 
conflicting evidence unless, as a matter of law, the 
evidence is so lacking in probative force that is is in- 
sufficient to support a finding of guilt beyond a reason- 
able doubt. State v. Anderson, 184 Neb. 868, 173 N. 
W. 2d 38. 

The judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. WILLIAM (BILL) 


McCune, APPELLANT. 
201 N. W. 2d 852 


Filed November 3, 1972. No. 38501. 


1. Infants: Criminal Law: Words and Phrases. Contributing to 
the delinquency of a minor consists of an act which encour- 
ages, causes, or contributes to the delinquency of a child under 
18 years of age. § 28-477, R. S. Supp., 1972. 

: A delinquent child is any child under 
the age of 18 years who has violated any state law or city or 
village ordinance. § 43-201, R. R. S. 1948. 

8. Infants: Criminal Law: Evidence: Intoxicating Liquors. Evi- 
dence that a defendant furnished the automobile used for a 
drinking party upon the public highways in which a 15-year- 
old girl was allowed to participate will sustain a conviction 
for contributing to the delinquency of a minor. 


4. Motions, Rules, and Orders: Evidence: Parties: Criminal Law. 
A motion to suppress can be urged only by one whose rights 
were violated, not by one aggrieved solely by the introduction 
of damaging evidence. 

5. Criminal Law: Police Officers and Sheriffs: Powers. A peace 
officer is authorized to stop any person in a public place whom 
he reasonably suspects of committing, who has committed, or 
who is about to commit a crime and he may demand of him 
his name, address, and an explanation of his actions. § 29-829, 
R. S. Supp., 1972. 

6. Criminal Law: Police Officers and Sheriffs: Powers: Time. An 
officer from an adjoining county may delay apprehending a 
person he reasonably suspects has committed a crime for a 
reasonable time so that he can obtain the assistance of a local 
officer. 

7. Criminal Law: Police Officers and Sheriffs: Powers: Time: Ar- 
rest. A peace officer may arrest a person without a warrant 
if the officer has reasonable cause to believe that the person 
has committed a misdemeanor and has reasonable cause to 
believe that the person will not be apprehended unless imme- 
diately arrested, may cause injury to others unless immediately 
arrested, or may destroy or conceal evidence of the commis- 
sion of the misdemeanor. § 29-404.02, R. S. Supp., 1972. 

8. Criminal Law: Police Officers and Sheriffs: Searches and Seiz- 
ures. It is not a search for an officer to observe what is in 
plain view. 
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Appeal from the district court for Buffalo County: 
S. S. Sipner, Judge. Affirmed. 


Mingus & Mingus, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and: CLinton, JJ. 


BosLauGuH, J. 

The defendant was convicted of contributing to the 
delinquency of Lenora Pabian, a minor under the age 
of 18 years, and sentenced to imprisonment in the coun- 
ty jail for 4 months. He appeals, contending the evi- 
dence was insufficient to sustain the conviction and the 
trial court should have suppressed the evidence obtained 
as a result of his arrest. There is no issue concerning 
the constitutionality of the statute or the sufficiency 
of the complaint. 

The record shows that Terry Kincheloe, a deputy 
sheriff of Buffalo County, Nebraska, saw the defend- 
ant’s automobile parked on a county road in Sherman 
County, Nebraska, at about 12:30 am., on December 
28, 1971. As Kincheloe approached the defendant’s auto- 
mobile he saw a beer can lying directly below the 
door on the driver’s side of the automobile, and 2 beer 
cans behind the automobile. It had snowed during the 
evening of December 27, and the beer cans were lying 
on top of the snow. There were no tracks on the road 
except those that had been made by the defendant’s 
automobile. 

Kincheloe drove past the defendant’s automobile and 
contacted the sheriff of Sherman County. Kincheloe 
and the sheriff then returned to the place where the 
defendant’s automobile had been parked. The beer cans 
were there but the defendant’s automobile was gone. 
At about 1:30 am., they stopped the defendant’s auto- 
mobile on the main street in Ravenna, Nebraska. When 
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Kincheloe went over to the automobile to ask the de- 
fendant about the beer cans that had been near his 
automobile in Sherman County, Kincheloe detected a 
strong odor of liquor coming from the automobile and 
could see that there were several people in the auto- 
mobile. Kincheloe then asked the defendant and the 
other occupants of the car, two men and two girls, to 
get out of the automobile. The girls were Lenora 
Pabian, 15, and Monica Fisher, 19. The defendant is 
26 years of age. 

When the defendant got out of the automobile, Kinche- 
loe saw that there was beer on the floor of the auto- 
mobile where the defendant had been sitting. The de- 
fendant and the other occupants were taken to the city 
hall and the defendant was told that he would be 
charged with contributing to the delinquency of a minor. 

The record further shows that Lenora Pabian had 
been riding around in the defendant’s automobile in 
Ravenna and the area nearby since about 8:30 p.m. 
During this time she had drunk both beer and wine 
furnished by the other men in the automobile. 

The offense consists of any act which encourages, 
causes, or contributes to the delinquency of a child un- 
der 18 years of age. § 28-477, R. S. Supp., 1972. A 
delinquent child is any child under 18 years who has 
violated any state law or city or village ordinance. 
§ 43-201, R. R. S. 1943. The defendant furnished the 
automobile used for a drinking party upon the public 
highways in which a 15-year-old girl was allowed to 
participate. The evidence was sufficient to sustain the 
conviction. 

It is doubtful whether the defendant had standing 
to object to the testimony obtained from Lenora Pabian 
and the other witnesses who were passengers in the 
automobile. A motion to suppress can be urged only 
by one whose rights were violated, not by one aggrieved 
solely by the introduction of damaging evidence. State 
v. Rice, 188 Neb. 728, 199 N. W. 2d 480. 
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The defendant contends that the officers had no right 
to stop his automobile in Ravenna because at that time 
there was not probable cause for his arrest. The de- 
fendant overlooks the right and duty of peace officers 
to investigate and prevent crime. In State v. Carpen- 
ter, 181 Neb. 639, 150 N. W. 2d 129, we said: ‘“Defend- 
ant is laboring under the misapprehension that the same 
rule on probable cause applies when a person is merely 
stopped and questioned as when he is arrested. De- 
fendant’s approach presents a clash of interest between 
the protection of the public and the right of an in- 
dividual. His premise is false and would cripple law 
enforcement. To require that a police officer must have 
probable cause for arrest before he can stop and ques- 
tion a person would extend the Constitution beyond the 
realm of reasonable intendment. By so holding, we 
would be unduly limiting police power for the mere 
sake of limitation. To do so would emasculate crime 
prevention and render peace officers impotent and use- 
less. Individual rights on occasion must give way to 
the rights of society. This is the very purpose of law— 
to restrict the rights of the individual to provide pro- 
tection for society. It is not possible to ignore the fact 
that police officers are charged with the duty to prevent 
crime as well as to detect it. Often an immediate in- 
quiry is an indispensable attribute to the prevention 
and discovery of crime. This is particularly true where 
a moving vehicle is involved. Then, time is of the 
essence. Unless the vehicle is stopped and the occu- 
pants identified, it may be impossible to connect them 
to the area if a crime is later uncovered.” See, also, 
A.L.I., Model Code of Pre-Arraignment Procedure, Pro- 
posed Official Draft No. 1, § 110.2, p. 5. 

A peace officer is authorized to stop any person in a 
public place whom he reasonably suspects of commit- 
ting, who has committed, or who is about to commit a 
crime and may demand of him his name, address, and 
an explanation of his actions. § 29-829, R.S. Supp., 1972. 
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The circumstances of the defendant’s automobile parked 
on the highway with freshly discarded beer cans around 
it was sufficient to justify a reasonable suspicion on 
the part of the officer that one or more crimes had been 
committed, were being committed, and would be com- 
mitted. It was not essential that the officer stop and 
investigate immediately. Beirig from an adjacent coun- 
ty, it was reasonable for him to obtain the assistance 
of an officer from Sherman County. See, State v. Carr, 
2 Conn. Cir. 247, 197 A. 2d 663; Schindelar v. Michaud, 
411 F. 2d 80; 5 Am. Jur. 2d, Arrest, § 33, p. 724. 

After the officers had stopped the defendant’s auto- 
mobile in Ravenna and found there was beer in the 
automobile and a 15-year-old girl in the party, the ar- 
rest of the defendant was lawful. A peace officer may 
arrest a person without a warrant if the officer has 
reasonable cause to believe that the person has com- 
mitted a misdemeanor and has reasonable cause to 
believe that the person will not be apprehended unless 
immediately arrested, may cause injury to others un- 
less immediately arrested, or may destroy or conceal 
evidence of the commission of the misdemeanor. § 29- 
404.02, R. S. Supp., 1972. 

It was unnecessary for the officers to search the de- 
fendant’s automobile. Both the beer and the 15-year- 
old girl were within the plain view of the officers and 
the officers were in a place where they had a right to be. 

In view of the defendant’s record, the sentence im- 
posed was well within the discretion of the trial court. 
The judgment of the district court is affirmed. 

AFFIRMED. 

McCown, J., dissenting. 

This court has again held that the offense of “con- 
tributing to the delinquency” of a minor consists of any 
act which encourages, causes, or contributes to the 
delinquency of a child under 18 years of age. A de- 
linquent child is any child under 18 years of age who 
has violated any state law or city or village ordinance. 
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On its face, therefore, the “contributing” statute makes 
criminal “any act,” regardless of intent or purpose, which 
encourages, causes, or contributes to the violation of 
any law of the state or any city or village ordinance 
by a minor under the age of 18 years. 

The majority also reaffirm the position that it is 
sufficient to charge the commission of the crime in the 
general words of the statute without reference to any 
specific acts alleged to have been done. See State v. 
Simants, 182 Neb. 491, 155 N. W. 2d 788. It may be 
useless to repeat the discussion contained in the Simants 
dissent at 182 Neb. 497, 155 N. W. 2d 792. Nevertheless, 
recent decisions of the Supreme Court of the United 
States dealing with general issues of unconstitutional 
vagueness and overbroadness make it imperative that 
the matter be discussed once more. 

No specific acts are charged in the information be- 
fore us. The majority opinion, however, makes it clear 
that the defendant’s acts which support the conviction 
here consisted of furnishing the automobile used for a 
drinking party during which a minor drank beer and 
wine furnished by “other men in the automobile.” The 
defendant’s acts are summarized as furnishing the auto- 
mobile used for a drinking party “in which a 15-year- 
old girl was allowed to participate.” That language 
would seem to make it a criminal offense to fail to pre- 
vent a minor from violating the law or to fail to pre- 
vent others from actively assisting the minor in the 
violation of law. The facts here also indicate that the 
defendant might well be described as an “undesirable” 
citizen whose conduct left much to be desired under 
any ordinary standards. 

This court has consistently held that a criminal stat- 
ute must give a person of ordinary intelligence fair 
notice of what conduct is forbidden. That position has 
also been consistently upheld by the Supreme Court of 
the United States and recently strongly reaffirmed. In 
Papachristou v. City of Jacksonville, 405 U. S. 156, 92 
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S. Ct. 839, 31 L. Ed. 2d 110 (1972), the court without 
dissent struck down the Jacksonville, Florida, vagrancy 
ordinance as unconstitutional on its face. The court 
said: “This ordinance is void-for-vagueness, both in 
the sense that it ‘fails to give a person of ordinary in- 
telligence fair notice that his contemplated conduct is 
forbidden by statute,’ United States v. Harriss, 347 U. 
S. 612, 617, and because it encourages arbitrary and 
erratic arrests and convictions. Thornhill v. Alabama, 
310 U. S. 88; Herndon v. Lowry, 301 U. S. 242.” 

The court also quoted from the case of United States 
v. Reese, 92 U. S. 214 (1875): “It would certainly be 
dangerous if the legislature could set a net large enough 
to catch all possible offenders, and leave it to the courts 
to step inside and say who could be rightfully detained, 
and who should be set at large.” 

The court also referred to the language of Mr. Justice 
Frankfurter in dissent in Winters v. New York, 333 U. 
S. 507, 68 S. Ct. 665, 92 L. Ed. 840, in which he said: 
“Only a word needs to be said regarding Lanzetta v. 
New Jersey, 306 U. S. 451. The case involved a New 
Jersey statute of the type that seek to control ‘vagrancy.’ 
These statutes are in a class by themselves, in view of 
the familiar abuses to which they are put. Definiteness 
is designedly avoided so as to allow the net to be cast 
at large, to enable men to be caught who are vaguely 
undesirable in the eyes of police and prosecution, al- 
though not chargeable with any particular offense.” 

On June 29, 1972, the Supreme Court summarily 
vacated the judgment in Oyen v. Washington, 408 U. 
S. 933, 92 S. Ct. 2846, 33 L. Ed. 2d 745. In that case, 
the Supreme Court of Washington had previously held 
that a statute prohibiting a person “without a lawful 
purpose” to “willfully loiter” around a school building 
was not unconstitutional for overbreadth or for vague- 
ness. 78 Wash. 2d 909, 480 P. 2d 766. Obviously, the 
Papachristou case was deemed determinative by the 
United States Supreme Court. 
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On June 1, 1971, the Supreme Court had perhaps 
telegraphed its later action in Papachristou by its de- 
cision in Coates v. City of Cincinnati, 402 U. S. 611, 91 
S. Ct. 1686, 29 L. Ed. 2d 214. In that case, a Cincinnati, 
Ohio, ordinance made it a criminal offense for “three 
or more persons to assemble * * * on any * * * side- 
walks, street corners, vacant lots, or mouths of alleys 
and there conduct themselves in a manner annoying to 
persons passing by, or occupants of adjacent buildings.” 
The ordinance was declared unconstitutional on its face 
in an opinion by Mr. Justice Stewart. The dissents 
tended to indicate agreement that the ordinance would 
be unconstitutional in many situations, but that it should 
not be declared unconstitutional on its face. 

In the case before us, who shall determine what 
“act” “encourages, causes, or contributes” to a viola- 
tion of any state law or city or village ordinance by a 
minor? The all-encompassing vagueness and over- 
breadth is largely due to the unusual definition of 
juvenile delinquency built into the Nebraska statutes 
since 1965 and retained in the proposed revision of the 
Nebraska Criminal Code. It would require a veritable 
Solomon to determine what particular conduct was 
proscribed under the statutory language. There are 
simply no ascertainable standards of guilt. Neither 
does the statute currently require even any criminal 
intent, nor does it make any difference whether the 
statute or ordinance violated by the minor is civil or 
criminal, 

“Encouraging” or “contributing” in Nebraska are just 
as vague and subjective as “annoying” in Ohio. “De- 
linquency” as defined by the Nebraska statute is much 
broader than “‘vagrancy” as defined in the Florida ordi- 
nances, and far more imprecise. It seems transparently 
clear that the current statute prohibiting any act which 
encourages, causes, or contributes to the delinquency of 
a minor is unconstitutionally vague as well as uncon- 
stitutionally overbroad. The words of the Supreme 
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Court in Coates v. City of Cincinnati, supra, are ap- 
propriate. “It is said that the ordinance is broad enough 
to encompass many types of conduct clearly within the 
city’s constitutional power to prohibit. And so, indeed, 
it is. The city is free to prevent people from blocking 
sidewalks, obstructing traffic, littering streets, commit- 
ting assaults, or engaging in countless other forms of 
anti-social conduct. It can do so through the enactment 
and enforcement of ordinances directed with reason- 
able specificity toward the conduct to be prohibited.” 
The statute here is unconstitutional and the judgment 
of the district court should have been reversed. 
CLINTON, J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. DANIEL DOVEL, 
APPELLANT. 
201 N. W. 2d 820 


Filed November 3, 1972. No. 38506. 


1. Criminal Law: Sentences: Probation and Parole. Section 29- 
2260, R. S. Supp., 1972, gives legislative recognition to the fact 
that in many cases a sentence of probation is more likely to be 
effective than is a sentence of imprisonment and that the pro- 
cedure of probation requires the expenditure of substantially 
less public funds than does incarceration. 

2. Criminal Law: Appeal and Error: Probation and Parole. This 
court will not overturn an order of the trial court which denies 
probation unless there has been an abuse of discretion. 


Appeal from the district court for Lancaster County: 
Wiiiiam C. Hastines, Judge. Affirmed. 


T. Clement Gaughan and Paul M. Conley, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLInToN, JJ. 
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CLINTON, J. 

Defendant was charged with feloniously receiving 
stolen property over the value of $100, knowing the 
some to have been stolen, and with the intent of fraud- 
ulently depriving the owner thereof. He was convicted 
by a jury of the charge and sentenced to a term of 1 
year in the Nebraska Penal and Correctional Complex. 
The statutory penalty for the offense is not more than 
7 nor less than 1 year. § 28-508, R. R. S. 1943. 

The error assigned on this appeal is that the trial 
court abused its discretion in imposing such sentence. 
It is urged that probation would be appropriate because 
the defendant is only 20 years of age and this is his 
first felony conviction. 

We are cited State v. Shonkwiler, 187 Neb. 747, 194 
N. W. 2d 172; Standard 2.3(c), A B A Standards Rela- 
ting to Sentencing Alternatives and Procedures, Ap- 
proved Draft, 1968; and section 7.01 of the Model Penal 
Code, which indicate that probation may be appropriate 
in offenses of this type. We might also be cited Stand- 
ard 1.3, A B A Standards Relating to Probation, Ap- 
proved Draft, 1970, which our Legislature has codified 
with changes. § 29-2260, R. S. Supp., 1972. This stat- 
utory enactment is, of course, recognition that sentences 
which do not involve imprisonment are more likely to 
be effective in many cases than imprisonment and that 
the sentence of probation represents a great deal less 
in public expenditures. See Standard 2.3(e), ABA 
Standards Relating to Sentencing Alternatives and Pro- 
cedures, Approved Draft, 1968. 

The difficulty with the position of the defendant in 
this case is that prolonged and repeated probation for 
a series of offenses has been tried and failed in his case. 
This is technically the defendant’s first conviction of 
a felony because the previous offenses, joyriding, bur- 
glary, larceny, and auto theft, were treated as juvenile 
offenses under Chapter 43, article 2, R. R. S. 1943. The 
trial court with its more personal knowledge of the de- 
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fendant is ina better position to judge the likelihood 
of the effectiveness of another try at probation than 
is this court. We are unable to say that the trial court 
abused its discretion. State v. Cottone, 188 Neb. 102, 


195 N. W..2d 196. 
AFFIRMED. 


MILLARD R. SELDIN, APPELLANT, v. NORTHLAND MorTGAGE 
COMPANY, APPELLEE. 
202 N. W. 2d 174 


Filed November 10, 1972. No. 38257. 


1. Usury: Actions. It is well established in this State that usury 
is a defense rather than a cause of action, and that after 
usurious interest has been paid an action will not lie to recover 
it. 

2. Usury: Bills and Notes: Licenses. Although the Installment 
Loan Act applies primarily to those who have been licensed 
under the act, its inhibitory provisions apply to nonlicensees 
as well. 

8. Usury: Bills and Notes: Trial. The real question of whether a 
transaction is an installment loan is a question for the trier of 
fact under the circumstances. 

4. Statutes: Legislature. In enacting a statute, the Legislature 

must be presumed to have had in mind all previous legislation 

upon the subject. 

5. Statutes: Courts. In the construction of a statute, courts must 

- consider the preexisting law and any other laws relating to 
the same subject. 

Courts should not give an interpretation to a 
statute which would have the effect of nullifying another stat- 
ute when obviously that was not the clear legislative intent. 

7. Statutes. It is a cardinal principle that statutes pertaining to 
the same subject matter should be construed together, as if 
they were one law, and effect given to every provision. 

8. Statutes: Mortgages: Licenses: Interest. Real estate mortgage 
loans by nonlicensees whose terms call for periodic interest 
payments and a single payment of principal are not install- 
ment loans and are not subject to the inhibitory” provisions of 
the Installment Loan Act. 


176 NEBRASKA REPORTS [Vou. 189 
Seldin v. Northland Mortgage Co. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


John W. Delehant, for appellant. 
Abrahams, Kaslow & Cassman, for appellee. 


Heard before WuiTE, C. J., BosLaucH, McCown, and 
CLINTON, JJ., and CoLWELL, District Judge. 


WHITE, C. J. 

This is an action to recover purportedly usurious in- 
terest, which interest was completely paid by the plain- 
tiff. Jury being waived, the cause was tried to the court 
which found generally in favor of the defendant and 
dismissed the case. We affirm the decision of the dis- 
trict court. 

The plaintiff is an experienced real estate developer, 
doing business with various associates through several 
partnerships and corporations. The defendant is en- 
gaged in the mortgage banking business, which includes 
serving as a middleman in the placement of long-term 
loans with large institutional lenders such as insurance 
companies. 

In 1967 the plaintiff, in his capacity as president of 
Northport Properties, Inc., a corporation owned by him, 
solicited the defendant’s services in securing a 25-year 
loan of $1,800,000 to finance construction of a high-rise 
apartment on property owned by Northport. The agree- 
ment into which the parties entered at that time provided 
that the defendant was to receive a contingent fee of 
one percent of the amount of the loan. Shortly there- 
after, the plaintiff, again in his capacity as president 
of Northport, applied to the defendant for a loan of 
$150,000 to pay a purchase money mortgage on the prop- 
erty owned by Northport. The application was ap- 
proved, but the loan was made in the amount of $168,000. 
The $18,000 difference was attributed to a decision on 
the part of the defendant that it would require a fixed, 
nonrefundable fee of $18,000 for its services in the at- 
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tempt to obtain financing for the apartment project, 
rather than the contingent fee upon which the parties 
had previously agreed. The plaintiff contends that the 
additional $18,000 was actually additional interest which, 
when combined with the stated interest of 7 percent, 
made the entire transaction usurious. The loan was 
secured by a mortgage on the land, and called for month- 
ly interest payments, with the principal due in a single 
payment at the end of 1 year. In light of the disposition 
we make of this case, a more elaborate discussion of 
the facts is unnecessary. 

It is well established in this State that usury is a 
defense rather than a cause of action, and that after 
usurious interest has been paid an action will not lie 
to recover it. Waller v. First Trust Co., 126 Neb. 403, 
225 N. W. 29; Blain v. Willson, 32 Neb. 302, 49 N. W. 
224; New England Mortgage Security Co. v. Aughe, 12 
Neb. 504, 11 N. W. 753. An exception to this rule is 
provided in section 45-138, R. R. S. 1943, a part of the 
Installment Loan Act: “Any contract of loan made in 
violation of this section * * * shall not on that account 
be void, but the licensee shall have no right to collect 
or receive any interest or charges on such loan. If any 
interest or other charges have been collected, the licensee 
shall forfeit and refund to the borrower all interest and 
other charges for the loan involved.” 

This section applies only to installment loans, and the 
plaintiff can avail himself of the exception provided 
therein only if this is determined to be an installment 
loan. This.court is being asked to hold that a loan pro- 
viding for periodic interest payments and a single prin- 
cipal payment is an installment loan under the pro- 
visions of the Installment Loan Act. The consequence 
of such a holding would be to find all such loans violate 
the act, for section 45-138, R. R. S. 1943, also provides: 
“Every loan contract shall provide for repayment of 
principal and charges in installments which shall be 
* * * so arranged that no installment is substantially 
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greater in amount than any preceding installment.” It 
is clear that no loan of the type involved here could 
possibly satisfy this requirement. This court has held 
several times that although the Installment Loan Act 
applies primarily to those who have been licensed under 
the act, its inhibitory provisions apply to nonlicensees 
as well. Pattavina v. Pignotti, 177 Neb. 217, 128 N. W. 
2d 817; State ex rel. Beck v. Associates Discount Corp., 
168 Neb. 298, 96 N. W. 2d 55; Powell v. Edwards, 162 
Neb. 11, 75 N. W. 2d 122. It appears, then, that if the 
plaintiff is correct, all loans of this description, by whom- 
ever made, are in violation of the Installment Loan Act, 
and the lender is entitled to collect no interest thereon. 

Boiled down, the only real question involved in this 
case is whether or not the Seldin-Northland loan was 
an installment loan as intended by the Installment Loan 
Act. §§ 45-114 to 45-158, R. R. S. 1943. The entire 
principal sum was due and payable March 1, 1968, and 
interest on the note at the rate of 7 percent per annum 
was to be paid monthly as billed by Northland on the 
whole amount including the $18,000 fee previously men- 
tioned. To bottom his argument that this was an in- 
stallment loan, within the meaning of the Installment 
Loan Act, plaintiff refers to the provisions of section 
45-138, R. R. S. 1943, which we have quoted previously 
in this opinion. The essence of this section of the stat- 
ute is to provide for equal intervals of time and equal 
amounts of payment. The equal payment provision of 
section 45-138, R. R. S. 1943, has been unchanged since 
its appearance in 1943. See Laws 1943, c. 107, § 4, p. 
371. It is abundantly clear from the language of the 
statute itself and from the history of our decisions con- 
struing the act that the equal payment provision of the 
act was intended to prohibit the vice of balloon pay- 
ment schemes where the borrower would face a large 
or balloon payment after months of level payments. 
See State ex rel. Beck v. Associates Discount Corp., 
supra. This section of the statute was directly aimed 
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at the balloon payment device as used by unscrupulous 
lenders to extract exorbitant refinancing agreements 
from small loan borrowers whereby many small loans 
mushroomed to large debts and attractive profits. 

Despite the number of decisions that have been ren- 
dered by this court under the Installment Loan Act, this 
court has not had occasion to consider a loan similar to 
that presented here, where a single-payment note for 
a large amount on undeveloped real estate is accom- 
panied by an agreement for periodic interest payments 
during the term of the note.’ We hold that such a note 
agreement is not an installment loan as intended by 
the Installment Loan Act. 

The argument advanced by plaintiff is both simple 
and deceptive; it is that periodic payment of interest 
during the term of a single-payment note makes the 
note an installment loan. To buttress this bold proposi- 
tion plaintiff cites section 45-138, R. R. S. 1943, quoted 
supra, and relies on the equal payment provisions of 
that section which we have discussed. The argument 
is fallacious. Section 45-138, R. R. S. 1943, applies only 
to installment loans and not loans generally. The in- 
tention of the section, and the mischief sought to be 
prevented for the protection of small borrowers, is that 
every installment loan must provide for repayment of 
principal and charges at substantially equal intervals 
and in equal amounts for the purpose of avoiding the 
large balloon payment requiring refinancing with all 
the charges incident thereto. It is true that the note 
involved in this case did not meet these requirements 
of section 45-138, R. R. S. 1943. As a matter of simple 
logic, it is equally clear that the note here does not 
become an installment loan act violation simply because 
it did not meet the requirements of an installment loan 
under section 45-138, R. R. S. 1948. All loans under the 
Installment Loan Act must provide for substantially 
equal payments at approximately equal intervals, but 
because any loan, regardless of size, does not have such 
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a provision, it does not follow that it is in violation of 
the Installment Loan Act. A single-payment note for 
a land loan cannot convert such a loan into an install- 
ment loan. It is clear that the term “every loan con- 
tract” means every installment loan contract within the 
meaning and the purpose of the whole act. The equal 
payment provision was designed to cure the mischief 
of a balloon payment, and not to prohibit single-pay- 
ment land loans. 

Plaintiff offers no other argument which could sup- 
port his claim that the instant note was actually an in- 
stallment loan within the meaning of the act. It is 
clear, just as in questions of whether a transaction is a 
time sale made in good faith or the financing of the un- 
paid balance of a cash purchase price, the real question 
of whether a transaction is an installment loan is a 
question for the trier of fact under the circumstances. 
See Powell v. Edwards, supra. The trier of fact, in de- 
ciding this question, is entitled to look through the form 
and examine the substance of the transaction under all 
the circumstances. See State ex rel. Beck v. Associates 
Discount Corp., supra. 

We judicially notice the fact that the making of large 
mortgage land loans, such as the one here and in the 
manner in which this one was made, is not an uncom- 
mon practice in the lending business. We observe that 
during the long history of the Installment Loan Act 
there has been no whisper from an authoritative source 
that such transactions might be other than they ap- 
peared on their face. The Department of Banking, 
charged with the duty of enforcing the act and entitled 
to the first reasonable interpretation of its terms, has 
done nothing to restrain the practice, and the Legisla- 
ture has not seen fit to act in any manner in relation 
to the making of notes and mortgages on large land 
loans and construction contracts which include such 
provisions. We reach the same conclusion when we 
examine the history of the act and its proper relation 
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to other provisions of the banking and loan laws of 
this state. 

In Placek v. Edstrom, 148 Neb. 79, 26 N. W. 2d 489, 
174 A. L. R. 856, we held: “In enacting a statute, the 
Legislature must be presumed to have had in mind all 
previous legislation upon the subject. In the construc- 
tion of a statute courts must consider the preexisting 
law and any other laws relating to the same subject.” 
See, also, Lang v. Sanitary Dist., 160 Neb. 754, 71 N. 
W. 2d 608. In section 8-446, R. S. Supp., 1971 (amended 
in 1971 only with regard to the length of time in which 
the loan is repayable), a legislative definition of the 
term installment loan may be distilled from the follow- 
ing provision: ‘Every loan made under the provisions 
of sections 8-435 to 8-450 shall be repayable within a 
period of one hundred twenty months or less in ap- 
proximately equal or declining installments of principal 
and interest at approximately equal intervals.” (Em- 
phasis supplied.) 

In Airport Authority of City of Millard v. City of 
Omaha, 185 Neb. 623, 177 N. W. 2d 603, we said: “We 
should not give an interpretation to a statute which 
would have the effect of nullifying another statute when 
obviously that was not the clear legislative intent.” 

If we were to accept plaintiff’s contention that a loan 
providing for periodic interest payments and a single 
principal payment is an installment loan, we would 
appear to be nullifying the legislative definition of this 
term as expressed in section 8-446, R. S. Supp., 1971. 

In Nelson v. Robertson, 187 Neb. 192, 188 N. W. 2d 
720, we said: “It is a cardinal principle that statutes 
pertaining to the same subject matter should be con- 
strued together, as if they were one law, and effect 
given to every provision.” After consideration of the 
aforementioned principles, we conclude that plaintiff’s 
contention is without merit. 

We hold that real estate mortgage loans by non- 
licensees, whose terms call for periodic interest pay- 
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ments and a single payment of principal are not install- 
ment loans and are not subject to the inhibitory pro- 
visions of the Installment Loan Act, sections 45-114 +o 
45-158, R. R. S. 1943. This being so, the plaintiff can- 
not avail himself of the provision in the act which al- 
lows a borrower to sue to recover allegedly usurious 
interest which has already been paid. 

The plaintiff argues in the alternative that the loan 
transaction violated section 45-501, R. R. S. 1943, a dis- 
closure statute which was not a part of the Installment 
Loan Act. Section 45-502, R. R. S. 1943, provided that 
where a loan transaction violates the provisions of sec- 
tion 45-501, R. R. S. 1943, a borrower may sue to re- 
cover any interest which he has paid. Both of these 
statutes were repealed, without a savings clause, ef- 
fective June 26, 1969. Laws 1969, c. 45, § 3, p. 258. 
This suit was not brought until April 7, 1970. It is well 
established that the repeal of a statute without any 
reservation takes away all remedies given by the re- 
pealed statute. City of Beatrice v. Gage County, 130 
Neb. 850, 266 N. W. 777; Bennet v. Hargus, 1 Neb. 419; 
82 C. J. S., Statutes, § 439, p. 1012. These statutes were 
repealed almost a year before this suit was brought, 
and it is clear that the plaintiff cannot rely on them. 

The decision of the district court is correct and is 
affirmed. 

AFFIRMED. 

Cuinton, J., concurs in the result. 

BosLaueuy, J., concurring. 

This case involves a $150,000 land loan made by the 
defendant to Northport Properties, Inc., a corporation 
owned by the plaintiff. The plaintiff was liable on the 
note as an endorser. This action was brought to recover 
what was alleged to have been usurious interest paid 
to the defendant. 

The only issue of any importance in the appeal is 
whether the Installment Loan Act was applicable. Since 
the loan had been repaid in full before the action was 
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commenced, there could be no recovery of interest paid, 
even if it had been usurious under the genera! interest 
statute. The plaintiff attempted to recover on the theory 
that the Installment Loan Act was applicable. The 
majority opinion correctly holds that the Installment 
Loan Act has no application to a transaction of this 
nature. 

The Installment Loan Act authorizes persons licensed 
under the act to loan not to exceed $3,000 at rates in 
excess of 9 percent per annum in accordance with the 
requirements and conditions specified in the act. The 
act contemplates a “small” loan where the risk is great 
and the expense under conventional rates prohibitive. 
The act was never intended to apply to nonlicensees 
who make loans in the traditional manner at conven- 
tional rates such as amortized real estate loans. Pat- 
tavina v. Pignotti, 177 Neb. 217, 128 N. W. 2d 817. 

Although the act applies to loans made by nonlicensees 
at rates which would be authorized if the lenders were 
licensed under the act, it has no application to loans 
made by a nonlicensee which are not within the scope 
or contemplation of the act. 

CLINTON, J., joins in this concurrence. 


ALBERT SIMON, APPELLEE, V. OMAHA PUBLIC POWER 
DISTRICT, A PUBLIC COMPANY, ET AL, APPELLANTS, 
IMPLEADED WITH NATKIN & COMPANY, A CORPORATION, 
, APPELLEE. 

202 N. W. 2d 157 


Filed November 10, 1972. No. 38307. 


1. Negligence: Invitee: Property. The duty of an owner in con- 
trol of the premises where work performance under a contract 
with the owner is to be executed is to exercise reasonable care 
to keep the premises in a safe condition while the contract is 
in the course of performance. a 

; The possessor of land retaining con- 
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trol is subject to liability for personal injuries to business visitors 
caused by a natural or artificial condition thereon if he knows, 
or by the exercise of reasonable care could discover, the condi- 
tion which, if known to him, he should realize as involving an 
unreasonable risk of harm to the invitee. 

3. Negligence: Master and Servant. The duty imposed upon the 
owner is not that of an insurer; he must use only that degree 
of care in furnishing a safe place to work which a reasonable 
and prudent man would exercise under like circumstances. 

Ordinarily, a safe place to work requires that 
the owner in possession:and control of the premises should rec- 
ognize that the construction work is likely to create during its 
progress a peculiar risk of physical harm to others unless special 
precautions are taken. 

5. Negligence: Invitee: Property. The owner’s duty to the invitee 
to provide a safe place to work cannot be delegated or avoided 
by contract where the owner retains possession and control of 
the premises. 

6. Trial: Instructions. Instructions to the jury must be considered 
as a whole, and when thus considered, if the law is correctly 
stated and the case fairly submitted, and the jury could not 
have been misled, a claim of prejudicial error in the instruc- 
tions is not available. 

7. Trial: Evidence: Witnesses: Negligence. A violation of an ad- 
ministrative rule, or of a private safety regulation, is inde- 
pendent evidence of negligence, under all of the circumstances, 
provided an expert witness incorporates the regulation in his 
opinion as to an issuable act of negligence and the evidence 
would probably aid the trier of fact. 

8. Trial: Instructions. Where the court has properly instructed 
generally on the law as to some issue presented by the plead- 
ings and the evidence, it is generally the duty of counsel to 
request an instruction which seeks to supplement and define 
the general instruction. 

9. Trial: Contracts: Parties. The interpretation given a contract 
by the parties themselves while engaged in the performance of 
it is one of the best indications of the true intent of the con- 
tract. Ordinarily, such a construction of the contract should 
be enforced. . 

10. Principal and Agent: Contracts: Negligence. Ordinarily, an 
agent is only liable to his principal for a mere breach of his 
contract with such principal; but if in the course of his agency 
he undertakes as a part of his contract to render service to his 
principal of a type which he should recognize as necessary for 
the protection of third persons, he must exercise reasonable 
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eare in the performance of the undertaking. 

11. Trial: Evidence: Depositions: Parties. An extrajudicial admis- 
sion appearing in the deposition of a party taken before trial 
is ordinarily not final and conclusive upon him, but it may be 
competent and admissible as evidence in contradiction and im- 
peachment of his present claim and his other evidence given at 
the trial, to be given such weight as the trier of fact deems 
it entitled. 


Appeal from the district court for Douglas County: 
RupotpH Tesar, Judge. Affirmed. 


L. J. Tierney and T. J. Stouffer of Cassem, Tierney, 
Adams & Henatsch and Pilcher, Howard & Dustin, for 
appellants. 


David S. Lathrop of Lathrop, Albright & Dolan, for 
appellee Simon. 


Gaines, Spittler, Neely, Otis & Moore and Joseph R. 
Moore, for appellee Natkin & Co. 


Heard before Wurte, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


WHITE, C. J. 

This is an appeal from a jury verdict and a money 
judgment for the plaintiff, Albert Simon, in a negli- 
gence action for personal injuries against the defend- 
ants, Omaha Public Power District and Gibbs, Hill, 
Durham & Richardson, Inc., who are architects and super- 
visors of the construction for the defendant, Omaha 
Public Power District. Another defendant, Natkin & 
Company, for whom Simon was working was impleaded 
as the plaintiff’s employer for the assertion of its work- 
men’s compensation subrogation rights, and both Omaha 
Public Power District and Gibbs cross-petitioned against 
Natkin for indemnity as to any amounts adjudged 
against them in favor of Simon. The jury returned a 
verdict for Natkin on both indemnity claims, from which 
finding the Omaha Public Power District and Gibbs, 
Hill, Durham & Richardson, Inc., appeal. We affirm 
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the judgment of the district court. 

Plaintiff Simon, working as a steamfitter for Natkin, 
was seriously injured when he fell through an opening 
in the floor deck of a building under construction known 
as Unit No. 5 in OPPD’s expansion of the North Omaha 
Power Plant. OPPD was the owner of the premises 
and its own general contractor. Gibbs, Hill, Durham & 
Richardson, Inc., hereinafter referred to as GHDR was 
the consulting engineer and architect engaged by OPPD. 
The various assignments of error raised by OPPD and 
GHDR assert, in substance, that the trial court should 
have sustained their motions for judgment notwith- 
standing the verdict on the grounds of the insufficiency 
of the evidence and that there was error in the instruc- 
tions to the jury. 

Boiled down, the contentions of OPPD and GHDR 
require a determination by this court as to the following: 

(1) What was the duty or standard of care owed 
by them to Simon; 

(2) With relation to the instructions to the jury, 
what was the effect of safety standards which were 
introduced at trial and based on expert testimony that 
they were recognized by the construction industry, 
OPPD and GHDR, and incorporated into regulations 
issued by the Nebraska Department of Labor; and 

(3) The effect of deposition testimony by Simon 
that was contradictory of his trial testimony as to look- 
out and knowledge regarding the opening through 
which he fell. 

It is necessary for an understanding of the precise 
issues presented that a comprehensive and detailed 
statement of the facts be given. 

In 1964 OPPD engaged GHDR to act as consulting 
engineer in construction of a new generator addition 
to the North Omaha Power Plant. In their contract. 
GHDR made the following promises, among others, as 
regards their undertakings: 
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“We will manage and supervise the entire construc- 
tion including: 

“1. Overall planning and management of the con- 
struction work and building operations will be fur- 
nished in addition to coordinating, scheduling, and ex- 
pediting the work of the various contractors, handling 
incidental field engineering, and performing all man- 
agerial functions incident to the over-all construction 
work as contrasted to the work of specific contracts. 

“2. Inspect field work performed by various con- 
tractors to determine acceptability of the work. This 
service will include the necessary checking to insure 
compliance with the plans and specifications and to 
protect the District’s interest in safety, housekeeping, 
fire prevention, and operation of the running plant.” 
OPPD, however, reserved the right to control all phases 
of the work and to decide all matters pertaining to 
schedules, policy, and selection of key personnel of 
GHDR. 

The conduct of GHDR under this contract is illus- 
trated through the testimony of Mr. Donald Rutland, 
the construction superintendent for GHDR who was at 
the jobsite daily from September 1965 to July 1968. 
OPPD apparently relied on GHDR for the performance 
of all safety responsibilities as OPPD had no safety 
people on the job. In addition, Mr. Devereux, a State 
inspector, thought that Mr. Rutland worked for OPPD. 
Mr. Devereux’s dealings were with Mr. Rutland, de- 
spite the fart that Mr. Ted Short, the OPPD liaison man 
at the site, was known by Mr. Devereux as the “over-all 
head of everything there.” 

Mr. Rutland made twice-daily safety inspections of 
the site. Mr. Rutland had men who very definitely 
undertook portions of the job of safety enforcement rela- 
tive to his inspections, but GHDR had no one whose 
job was strictly safety enforcement. Neither OPPD 
nor GHDR had any craftsmen that could be put to work 
to cover a hole or opening discovered on inspection. 
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Mr. Rutland would direct one of the several contractors 
to build a cover. If possible, Mr. Rutland tried to find 
the contractor whose equipment was going to be in- 
stalled in the hole, unless it was an emergency. 

In the months prior to Simon’s fall, Mr. Rutland ac- 
knowledged having received many complaints of open, 
unguarded holes from the State labor inspectors. Four 
inspection reports were received in evidence. Each reads 
the same as to item No. 10: “Are all elevators, shafts, 
and ‘openings properly guarded? No.” At no time did 
Mr. Rutland reject the receipt of these complaints or 
indicate that this was not his department. The six or 
seven contractors on the job were not cooperative re- 
specting the complaints, and between the official com- 
plaints and Mr. Rutland’s inspections the situation was 
recognized by Mr. Rutland as very serious. In fact, the 
situation was serious enough that a State inspector on 
February 7, 1967, was considering a shutdown of the 
site. 

In this situation Mr. Rutland’s response was only to 
continue the regular weekly safety meetings. These 
meetings had been initiated at the beginning of con- 
struction and continued until completion. 

On February 9, 1967, Simon fell through a duct open- 
ing on the first floor. He was impaled on three one-foot, 
vertical, reenforcing rods of steel set in concrete on 
the ground floor directly underneath the duct opening. 
These rods were designed to form part of the founda- 
tion upon which a machine was eventually to rest. The 
rods, installed by a contractor other than Natkin, had 
existed for at least a year prior to the injury, and had 
never been boxed. 

The dimensions of the duct opening were 314 feet 
by 344 feet. It had been created a long time prior to 
the date of injury, by a contractor other than Natkin, 
who had been awarded a contract for heavy piping. Tt 
was surrounded by an elevated flange to a height of 
approximately 4 inches. 
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The following facts might reasonably have been found 
by the jury from the evidence presented. The duct 
opening was located 3 feet south of a very large con- 
denser opening which was surrounded by a guardrail. 
Slightly farther away and to the west a lube-tank open- 
ing, 724 by 17 feet, was covered with planks overlaid 
with plywood. Adjoining it on the west was a large 
pipe hatch enclosed with a guardrail. There was no 
artificial lighting but the floor was adequately lighted 
by the absence of the north wall. The lighting around 
the duct opening was adequate but not so good as at 
adjoining places. In the words of a steamfitter who 
was with Simon at the time of the accident, “your eyes 
would probably take a little bit to get used to the dif- 
ferent lighting there.” 

Simon, age 60 at the time of trial in July 1971, testi- 
fied he had completed the tenth grade in school. He 
had been working intermittently 8 of the 10 working 
days immediately prior to February 9, 1967. On that 
morning Simon worked outside hoisting pipes to the 
west side of the first floor. After lunch he and other 
steamfitters in his crew attended a safety meeting. At 
the safety meeting, Simon’s first, unguarded openings 
or holes were not mentioned. Simon had never been 
on the first floor prior to the injury. 

After the safety meeting a foreman of Natkin ordered 
Simon and others to move cumbersome and heavy pipes 
into position for eventual hoisting through the pipe 
hatch. The first section, 40 to 60 feet long, was car- 
ried on the shoulders of 6 to 8 men. They walked 
southeast, stopping at times to maneuver around ob- 
structions. They crossed the lube-tank opening and 
passed near the south railing of the condenser hole. 
Simon was near the front of the pipe section carrying 
the pipe on his right shoulder. 

Someone behind Simon said he faced an obstacle and 
the pipe stopped. In order to help the man and continue 
the movement of the pipe Simon turned to his left and 
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slid back along the pipe taking two steps. He recalled 
nothing further to the time when, impaled on the rods, 
he looked upward at the duct opening. He had not seen 
the opening and had not known of it. 

The hole or opening had not been covered or other- 
wise guarded for 3 months, and 114 hours after the 
accident no cover was seen in the vicinity. No one else 
had been working on the floor that day. Only one of 
the steamfitters testified that he knew of the unguarded 
duct prior to the accident, and he had forgotten about 
it on the day of the injury. 

A 76 page deposition was taken of Simon in May 
1970. In that deposition Simon testified three times to 
lack of knowledge or sight of the opening prior to the 
fall. After that testimony he testified 10 times, sev- 
eral of which we infer from the context, that he had 
seen the duct opening when he had passed it. In the 
concluding part of the deposition he testified 2 times 
that prior to the accident he had not seen the hole and 
had not known of it. 

At the trial Simon was able to offer only the follow- 
ing explanation of the contradictions: “No, I can’t (ex- 
plain the contradictions). It was just a misunderstanding 
and—I was completely baffled with so many questions 
they asked me about stuff that there really wasn’t no 
way for me to remember.” 

Simon’s expert, Mr. Veatch, qualified by 30 years 
in construction safety work, incorporated Section 8 of 
Part 12 of the USA Standard Safety Code for Building 
Construction in his opinion of reasonable conduct re- 
garding a floor hole or opening. The code was part of 
the Nebraska Department of Labor regulations in force 
February 9, 1967, and was nationally recognized as a 
safety guide in the construction industry. 

We examine the fundamental relationships between 
the parties. Simon, an employee of Natkin, who was a 
subcontractor for OPPD, was an invitee of OPPD with 
the consequent responsibility to Simon flowing from 
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that relationship. Niemeyer v. Forburger, 172 Neb. 876, 
112 N. W. 2d 276. We have no difficulty in laying down 
the general principles of a specific owner-invitee duty 
involved herein. The duty of an owner in control of 
the premises where work performance under a contract 
with the owner is to be executed is to exercise reason- 
able care to keep the premises in a safe condition while 
the contract is in the course of performance. The pos- 
sessor of land thus retaining control is subject to li- 
ability for personal injuries to business visitors (Simon 
in this case) caused by a natural or artificial condition 
thereon if he knows, or by the exercise of reasonable 
care could discover, the condition which, if known to 
him, he should realize as involving an unreasonable 
risk of harm to the invitee. Niemeyer v. Forburger, 
supra; Morse v. Gray, 166 Neb. 557, 89 N. W. 2d 842. 
This duty, of course, is qualified by the usual caveat 
that an owner or possessor of land is not an insurer of 
business visitors on his premises and owes an invitee. 
the duty to exercise reasonable care but such duty 
does not ordinarily encompass dangers either known to 
the invitee or so obvious that the invitee may be rea- 
sonably expected to discover them. Hansen v. First 
Westside Bank, 182 Neb. 664, 156 N. W. 2d 790. 

The complaint of OPPD and GHDR centers around 
a challenge in the trial court’s fifth particular of instruc- 
tion No. 2 which commands consideration whether 
OPPD and GHDR were negligent in that they failed 
to provide the plaintiff with a safe place to work. We 
observe that the notion of “a safe place to work” has 
become an accepted component of Nebraska tort law 
in the employer-employee cases. Smith v. Morton 
Motor Co., 145 Neb. 396, 16 N. W. 2d 843; Gundy v. 
Nye-Schneider-Fowler Co., 89 Neb. 599, 131 N. W. 964; 
Kotera v. American Smelting & Refining Co., 80 Neb. 
648, 114 N. W. 945. Their argument in substance is an 
attempt to restrict the rule requiring a safe place to 
work to the employer-employee relationship only. We 
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decline, as the trial court did, to so restrict the applica- 
tion of “the safe place to work” rule. It is clear from 
an examination of all the instructions that the court in 
setting out specification or particular No. 5 as to the 
failure to furnish a safe place to work did not expand 
or enlarge the basic duty that we have stated is owed 
to an invitee to use reasonable care to keep the prem- 
ises in a safe condition while the contract is in the 
course of performance. Nor is there anything mislead- 
ing in the instructions given, when construed with the 
other instructions, by which the jury could be led to 
believe that the duty of the defendants was other than 
to protect Simon from the injuries caused by a natural 
or artificial condition when they knew, or by the exer- 
cise of reasonable care could have discovered, the open- 
ing or the condition which, if known to them, they should 
have realized as involving unreasonable risk to Simon. 
One of the most important cases in our examination 
of this issue is Westover v. Hoover, 88 Neb. 201, 129 
N. W. 285, 19 A. L. R. 215. We first observe that this 
case does not limit the notion of a safe place to work to 
only employer-employee cases. Brevity forbids ex- 
tensive recitation but it is clear that Westover implicitly 
says that had the plaintiff's pleadings correctly stated 
his status as an employee of an independent contractor, 
and had the defect which caused the injury to plaintiff 
not been open and obvious, the defendant as an owner 
retaining possession and control of the premises during 
the work of an independent contractor may be liable to 
an invitee by reason of failing to provide a safe place 
to work. Summarizing the authorities on this subject, 
we can find no reasonable distinction between the notion 
of furnishing a safe place to work between an employer 
and an employee and the well-accepted duties under 
the common law of an owner retaining possession and 
control of the premises on which work is being per- 
formed by an invitee-employee of a subcontractor. The 
court made it clear in the instructions that the owner 
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was not an insurer and that in furnishing a safe place 
to work it was the duty of the owner to use only that 
degree of care in furnishing a safe place to work which 
reasonable and prudent men would exercise under like 
circumstances. See Prosser, Law of Torts (3d Ed.), p. 
546. 
We are aware that a large construction project, as 
many of the writers and authorities on this subject 
have observed, has many dangers which are inherent in 
or normal in construction work. Under these circum- 
stances a safe place to work requires that the owner 
in possession and control of the premises should recog- 
nize that the work is likely to create during its progress 
a peculiar risk of physical harm to others unless special 
precautions are taken. See, Restatement, Torts 2d, $$ 
416, 427; 41 Am. Jur. 2d, Independent Contractors, § 
35, p. 795, and cases cited therein. We have already re- 
viewed the detailed facts surrounding the opening or 
hole into which Simon fell. The long period of time 
it was open, the continual warnings of Rutland, and the 
other facts demonstrate conclusively there was ample 
evidence from which the jury could conclude that the 
defendants should have foreseen the actual accident 
which occurred was likely to happen if precautionary 
measures for covering or guarding the hole for pur- 
poses of preventing the injury were omitted. We have 
read the instructions complained of and we can find 
nothing in them which enlarges or magnifies the duty 
of OPPD and GHDR beyond that which the law. com- 
mands of an owner to an invitee. We observe further 
that there is no evidence in this case which would indi- 
cate or which would give rise to a reasonable inference 
that the uncovered opening into which Simon fell was 
necessary to the construction work; or that it was neces- 
sary for the rods upon which Simon was impaled to 
remain exposed for the long period of time ‘which the 
jury could have found they were; or that either or both 
conditions were temporarily necessary during installa: 
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tion work; or that they needed to be so long maintained; 
or particularly that it was necessary the hole be open 
at the exact time and place of the accident. 

The owner’s duty to the invitee to provide.a safe place 
to work under the circumstances cannot be delegated 
or avoided by contract where the owner retains pos- 
session and control of the premises. Wilson v. Thayer 
County Agricultural Society, 115 Neb. 579, 213 N. W. 
966, 52 A. L. R. 1393; Restatement, Torts 2d, § 422. In 
Wilson v. Thayer County Agricultural Society, supra, 
we said: “‘* * * The distinction is, when the work is 
one that will result in injury to others unless preven- 
tive measures be adopted, the employer cannot relieve 
himself from liability by employing a contractor to do 
what it was his duty to do, to prevent such injurious 
consequences. * * * and this.duty continuously remains 
with the employer.’” See, also, Tralle v. Hartman 
Furniture & Carpet Co., 116 Neb. 418, 217 N. W. 952; 
Schneider v. Southwestern Bell Telephone Co. (Mo. 
App.), 354 S. W. 2d 315; 57 C. J. S., Master and Servant, 
§ 603, p. 374; Sandrock v. Taylor, 185 Neb. 106, 174 N. 
W. 2d 186 (employer cannot insulate himself from his 
duties by a contract that leaves him in control of the 
operation). . 

We conclude from reading all the instructions that 
there was no error in reciting the failure to provide a 
safe place to work as a separate allegation of negligence. 
It is clear, considering all the instructions together, 
that the defendants were not made insurers or held 
accountable for anything but their negligence and failure 
to use reasonable care as that negligence was carefully 
defined by instructions Nos. 29, 30, and 31. The un- 
challenged rule in this jurisdiction is that instructions 
to the jury must be considered as a whole, and that 
when thus considered, if the law is correctly stated and 
the ‘case fairly submitted, and the jury could not have 
been misled, a claim of prejudicial error in the instruc- 
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tions is not available. Beranek v. Petracek,. 184 Neb: 
516, 169 N. W. 2d 275. 

OPPD assigns as error the giving of instructions Nos. 
34 and 37. These instructions impute the negligence, 
if any, of GHRD to OPPD because it was acting as the 
agent of OPPD under their written contract. OPPD 
attempts to argue instruction No. 34; imputing negli- 
gence to OPPD, when considered with instruction No. 
37, the finding of active and passive negligence, per- 
mitted the jury to find that the negligence of GHDR 
was the active negligence of OPPD. There is no merit 
to this contention. Only one reasonable conclusion 
could be drawn from the terms of the contract and the 
conduct of the parties under it, and that was that GHDR 
was the agent of OPPD and its negligence was imputable 
to OPPD. We will not repeat the basic facts in con- 
nection with this situation except to point out that the 
relationship here between OPPD and GHDR stems from 
a written instrument which is clear and unambiguous. 
The court, therefore, did not err in finding that GHDR 
was the agent of OPPD as a matter of law and any nes- 
ligence of GHDR was imputable to OPPD. This con- 
tention further fails because it is clear that. the jury 
could not have found the negligence of GHDR to be 
the active negligence of OPPD, under the instructions 
given. This is true because instruction No. 37 states 
that negligence which is imputed is passive negligence. 

Another contention of OPPD is that the court erred 
in giving instruction No. 32 which stated substantially 
that any violation of a rule of the USA Standard Safety. 
Code or of the Manual of Accident Prevention in Con- 
struction Code or of a rule.of the Department of Labor 
of the State of Nebraska does not in and of itself con- 
stitute negligence, but is evidence of negligence to be 
considered with all the other facts and circumstances. 
This instruction correctly states the law. Evidence of 
this nature was introduced by expert testimony. A 
violation of an administrative rule or of a private safetv 
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regulation is independent evidence of negligence, under 
all the circumstances, provided an expert witness. in- 
corporates the regulation in his opinion as to an issuable 
act of negligence and the evidence would probably aid 
the trier of fact. See, Darnell v. Panhandle Coop. Assn., 
175 Neb. 40, 120.N. W. 2d 278; Quist v. Duda, 159 Neb. 
393, 67 N. W. 2d 481; Union Stock-Yards Co. v. Goodwin, 
57 Neb. 138, 77 N. W. 357. 

Simon’s expert, Veatch, incorporated Section 8 of 
Part 12 of the USA Standard Safety Code for Building 
Construction in his opinion of reasonable conduct re- 
garding covering a floor opening or. hole. OPPD now 
contends strenuously that the failure of the trial court 
to instruct as to the distinction between an “opening” 
and a “hole” was reversible error. This argument flows, 
not from any applicable statute, nor any common law 
standard, but merely from the fact that the court in its 
applicable instruction did not distinguish between that 
portion of the expert’s testimony in which a hole and 
an opening are defined differently. Because of its im- 
portance we deal with this contention at length. Veatch, 
as has been mentioned, incorporated Section 8, Part 12, 
of the USA Standard Safety Code for Building Con- 
struction, in his. testimony. Section 8 in relevant part 
reads: 

“8.1 As soon as the opening is framed, all floor * * * 
openings within'a * * * structure during * * * con- 
struction * * * shall be covered with planks so as to 
carry safely any load which may be required to be sup- 
ported thereon, or shall be fenced in on all sides by a 
standard railing. 

“8.2 Every.floor hole into which persons can acci- 
dentally walk shall be guarded either by a standard rail- 
ing and toe. board on all. exposed sides, or. a cover of 
sufficient strength to safely support any load which 
may be placed thereon. While the cover is not in place, 
such: holes ‘shall ‘be constantly attended by someone or 
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shall be protected by a portable enclosing rail that need 
not be of standard construction.” 

The court’s instruction No, 2 is attacked as not. advis: 
ing the jury as to a proper distinction between’ a .hole 
and an opening within the above two sections given.to 
the jury by means of Veatch’s expert testimony. In: 
struction No. 2 listed the following as plaintiff’s allega- 
tion of negligence No. 4: “In failing to cover or con- 
stantly attend the hole through. which plaintiff fell, all 
in violation of Section 8 of the American Safety .Code 
for Building Construction, * *'*.” (Emphasis supplied.) 
Giving OPPD’s argument maximum import we observe 
that nothing even hinted to the jury that the words 

“opening” and “hole” in the. context of Section 8 are 
not equivalent. 

Section 8 is found in Part 12 which begins with Sec- 
tion 0, definitions, as follows: ‘0.1 Floor Opening. The 
term ‘floor opening’ when used in this code shall mean 
an opening in any floor, platform, or pavement, twelve 
(12) inches or more in its least dimension. 0.2 Floor 
Hole. The term ‘floor hole’ when used in this code 
shall mean an opening in any floor, platform, or pave- 

ment, less than twelve (12) inches but more than one 
(1) inch in its least dimension.” 

The argument then is that, under the facts, the space 
into which the plaintiff fell was an “opening” and not 
a “hole” within the code definition. It is abundantly 
clear, however, that any error in failing to distinguish 
between the words SOpeDne and “hole” in the code 
is without prejudice. | 

As we have pointed out, this minute distinction be 
tween an opening and a hole was introduced into evi- 
dence as foundation and support for an expert opinion. 
There was not the slightest attempt by the court or any 
misleading of the jury in the instructions to the effect 
that OPPD was bound by any code-directed standard 
of conduct. Rather the code was introduced only as 
evidence of negligence. It was relevant evidence as to 
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the reasonableness of OPPD’s conduct. Among other 
things it could be evidence that it was not an unrea- 
sonable burden for OPPD to adopt safety precautions 
which were commonly followed and promulgated in the 
construction industry; and, it would not be unreason- 
ably burdensome for OPPD to know of and carry out 
the measures. Both of these considerations are inde- 
pendent of the precise measurement distinctions found 
in Part 12 of the code of which Section 8 is only a part. 

We search the record to illustrate the fallacy of the 
contention that there was prejudice in this respect. It 
was not brought out in any testimony that the code 
distinguishes between “hole” and “opening.” In fact, 
the testimony of Simon’s expert would indicate that 
those who work with the code and breathe into it the 
practical construction treat “hole” and “opening” in the 
ordinary sense and meaning of those words. Certainly 
all connected with this case gave the ‘words that kind 
of synonymous usage. 

We observe further that counsel for Simon, OPPD, 
and GHDR regularly interchanged their use of the 
term “hole” or “opening” when attempting to illuminate 
both the overall pattern of events and the code itself. 
The Nebraska Department of Labor inspection reports, 
in evidence, ask whether “openings” are properly 
guarded. Throughout the briefs of both OPPD and 
GHDR hole and opening are used synonymously in both 
their ordinary sense and meaning. Finally, instructions 
‘Nos. 13, 14, and 15 requested by OPPD referred to the 
open space in the floor as a hole. 

While we have discussed the issue of prejudice on 
its merits, the contention of OPPD must fall because it 
failed to proffer any instruction covering this measure- 
ment distinction and suggesting or pointing out to the 
court the code definitions and their significance. Hav- 
ing so failed, error cannot be predicated’ upon the failure 
of the court to instruct more fully. The fallacy of this 
argument is further pointed out by the fact that the 
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ailaped error in the instructions here consists not in 
what they contain but in what they do not contain. 
(The code distinction between “opening” and “hole”’.) 
The objection is a negative one, and it is not contended 
there was any positive error in the instruction that 
was given. Under these circumstances, we may as- 
sume an instruction conference was held (Section (b), 
adopted by the Supreme Court with reference to jury 
instructions, page ix, NJI). It was clearly the duty 
of defense counsel to have presented any instructions 
which were thought necessary to supplement the in- 
structions given. Kroeger v. Safranek, 165. Neb. 536, 
87 N. W. 2d 221; Woodruff v. White, 25 Neb. 745, 41 
N. W. 781. See, also, Baylor v. Tyrrell, 177 Neb. 812, 
131 N. W. 2d 393; Graves v. Bednar, 171 Neb. 499, 107 
N. W. 2d 12; Dorn v. Sturges, 157 Neb. 491, 59 N. W. 
2d 751. 

But we observe further that counsel for OPPD in- 
vited any alleged error. OPPD’s requested instruc- 
tions Nos. 13, 14, and 15 all referred to the “opening” 
as a hole in the ordinary sense. Having requested in- 
structions using hole in the ordinary sense, and having 
failed to proffer an instruction covering the distinction, 
it is clear that prejudicial error cannot be found for the 
court’s failure to incorporate and use a particular code 
definition. Kovar v. Beckius, 133 Neb. 487, 275 N. W. 
670; Day v. Metropolitan Utilities Dist., 115 Neb. 711, 
214 N. W. 647; Vorce v. Independent Telephone Co., 86 
Neb. 27, 124 N. W. 836. 

Even assuming that such an instruction would have 
been proper, to find error under these circumstances 
would require the trial judge to have acted as an attor- 
ney for the litigants and would overstep the bounds of 
judicial propriety. There is no merit to this contention. 
_. We turn now to the contention of GHDR .that it is 
not liable to the third party (Natkin) for its nonfeasance 
in carrying out its contract: with the owner OPPD. 
Stripped to its essentials this argument_rests basically 
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on the premise that GHDR had no contract with Natkin, 
and consequently owed no duty to Simon. GHDR 
argues that its contract with OPPD gave it no authority 
to stop the work; no authority to commandeer the em- 
ployees of the various contractors and set them to work 
building or replacing covers for holes; and that it had 
no obligation to build and guard the covers itself. Per- 
haps the best answer to this is to reiterate the terms 
of the contract which GHDR entered into with OPPD. 
It assumed the duties of “handling incidental field eng- 
ineering, * * * performing all managerial functions in- 
cident to the over-all construction * * *, Inspect * * * 
to protect the District’s interest in safety.” We observe 
that the primary duty of architects may usually be only 
to assure to the owner that before final acceptance the 
work has been completed in accordance with the plans 
and specifications; and that in this case, by written con- 
tract, GHDR assumed much more. We point out further 
the fact that OPPD relied entirely on GHDR for any 
and all safety duties owed by OPPD; that Rutland toured 
the project at least twice a day to inspect for unsafe 
or hazardous conditions; that Rutland directed various 
contractors to cover holes and openings; that Rutland’s 
men undertook safety work although no particular per- 
sons were so assigned; and probably more important 
Rutland was the one to whom state inspectors wou!d 
direct their reports and complaints, which as we have 
seen, were numerous. The interpretation given a con- 
tract by the parties themselves while engaged in the 
performance of it is one of the best indications of the 
true intent of the contract. Ordinarily, such a con- 
struction of the contract should be enforced. Lortscher 
‘v. Winchell, 178 Neb. 302, 183 N. W. 2d 448. See, also, 
Baxter & Sons v. Sofio, 182: Neb. 599,.156 N. W. 2d 141. 
-We come to the conclusion there can be no question 
that GHDR assumed by written contract and by its 
conduct a substantial duty of safety owed by .OPPD, 
‘and that it was reasonable for. the jury to find°>GHDR 
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should have recognized that duty as necessary for the 
protection of third persons. 

It is true that for a mere breach of his contract’ with 
his principal an agent is only liable to his principal; 
but in his undertakings the agent must have due regard 
for the rights and safety of third persons. If in the 
course of his agency he undertakes as a part of his con- 
tract to render service to his principal of a type which 
he should recognize as necessary for the protection of 
third persons, he must exercise reasonable care in the 
performance of the undertaking. It is not the contract 
which gives rise to the duty, nor is the standard of 
care increased or diminished by the status as agent, it 
in his common-law obligation to do that which he un- 
dertakes so as not to injure another. Fonda v. North- 
western Public Service Co., 134 Neb. 430, 278 N. W. 
836, citing Baird v. Shipman, 132 Ill. 16, 23 N. E. 384. 

GHDR actually undertook and entered upon the per- 
formance of safety inspection for its principal OPPD, 
following its written contract to do so. Having done 
so it was its duty to use reasonable care in the execution 
of its undertaking and contract so as not to cause any 
injury to third persons, and it cannot avoid this duty 
by abandoning its performance and leaving things in a 
dangerous condition without proper safeguards. Of 
course, the agent is not liable to strangers for injuries 
sustained by them because he did not undertake some 
performance owed solely to his principal and imposed 
upon him solely by his relation, That is nonfeasance. 
That, however, is not the case here where GHDR af- 
firmatively contracted with 'OPPD to perform its duty 
and assumed and attempted to carry it out. 

We shall not attempt in this opinion to draw any 
distinctions between thé concept of misfeasance and 
nonfeasance. Assuming, as GHDR argues, that it is 
being held liable for “not doing,” it is the “not doing” 
that the court in Fonda characterized as follows: “ ‘All 
this is not doing, but it is not the not doing of that 


202 NEBRASKA REPORTS [ Vou. 189 
Simon v. Omaha P. P. Dist. 


which is imposed upon the agent merely by virtue of 
his relation, but of that which is imposed upon him 
by law as a responsible individual, in common with all 
other members of society.’” Fonda v. Northwestern 
Public Service Co., supra, at pp. 439, 440. 

The case law of other jurisdictions overwhelmingly 
supports our conclusion reached herein. See, generally, 
Southern Indiana Gas Co. v. Tyner, 49 Ind. App. 475, 
97 N. E. 580; Atkinson v. Wichita Gas Co., 136 Kan. 
854, 18 P. 2d 127; Van Winkle v. American Steam Boiler 
Co., 52 N. J. L. 240, 19 A. 472; Nelson v. Union Wire 
Rope Corp, 31 Ill. 2d 69, 199 N. E. 2d 769; Smith v. 
American Employers’ Ins. Co., 102 N. H. 530, 163 A. 
2d 564; Annotation, 6 A. L. R. 2d 284. Also, see the 
elevator inspection cases where breach of a duty of in- 
spection gives rise to liability for injury to third per- 
sons. Bollin v. Elevator Constr. & Repair Co., Inc., 361 
Pa. 7, 63 A. 2d 19; Dahms v. General Elevator Co., 214 
Cal. 733, 7 P. 2d 1013; Higgins v. Otis Elevator Co., 69 
Ga. App. 584, 26 S. E. 2d 380; Sheridan v. Aetna Cas- 
ualty & Surety Co., 3 Wash. 2d 423, 100 P. 2d 1024; 
Banaghan v. Dewey, 340 Mass. 73, 162 N. E. 2d 807; 
Durham v. Warner Elevator Mfg. Co., 166 Ohio St. 31, 
1 Ohio Op. 2d 181, 189 N. E. 2d 10. 

Also, Restatement, Torts 2d, § 324A, and Restatement, 
Agency 2d, §§ 354, 355, affirm the principle that we 
announce here. The reasoning behind the rule is well 
stated in Comment.a to Restatement, Agency 2d, § 354, 
as follows: “In the usual case, by undertaking a job 
a person prevents others from undertaking it, since the 
principal relies upon him to perform it * * *. If the 
work given the agent is for the protection of others, and 
the agent does not perform it, under ordinary circurn- 
stances the others do not receive the protection from the 
principal which otherwise they would have received. 
If such protection is essential to the safety of others 
and the agent at the time he undertakes to act should 
realize this, his intervention into the relations between 
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the principal and the others by his assumption of the 
duty to the principal creates a duty to the others to use 
care either to perform the service or to see that no 
harm results from his failure to do so. This is particu- 
larly so if the other has entered into an undertaking, 
dangerous unless protective means are used, relying 
upon the principal to give protection.” The contention 
of GHDR is untenable and consequently the court’s in- 
struction reciting the failure to provide a safe place to 
work as a separate allegation of negligence to GHDR 
was correct. 

It is argued that instructions Nos. 2 and 27 are error 
because they make GHDR an insurer of the safety of 
Simon. A reading of these instructions reveals nothing 
that could mislead the jury, and on the contrary, the 
instructions stress that neither OPPD nor GHDR is an 
insurer against accidents. 

GHDR assigns as error the giving of instruction No. 
33, in which the court erroneously construed the con- 
tract between GHDR and OPPD as a third party bene- 
ficiary relationship. While this would ordinarily be 
error, it is clear, since GHDR owed the affirmative duty, 
as a matter of law, to use care to maintain a safe place, 
under its contract, there could be no prejudicial error 
in the giving of this instruction. 

The next contention of GHDR is that Simon’s trial 
testimony, that he did not see the hole before he fell, 
must be discredited and disregarded as a matter of law 
because of the testimony in a part of his deposition 
where he states several times that he had seen the 
duct opening when he had passed it. The cases cited 
by GHDR are not applicable. It appears from the 
record that there was a large condenser opening, a lube- 
tank opening, and a pipe hatch opening all in addition 
to and in close proximity to the opening into which 
Simon fell. It is asserted that the testimony Simon gave 
in the deposition more than 3 years after the incident 
bars his recovery. The record reveals that the jury 
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could find there was confusion in Simon’s mind as to 
which one of the openings was referred to. Confusion 
between these various openings and the duct was ex- 
hibited by both witnesses and counsel in the record 
in this case. In any event, the applicable rule in this 
situation was stated in Kipf v. Bitner, 150 Neb. 155, 33 
N. W. 2d 518, where this court held that an extrajudicial 
admission appearing in the deposition of a party taken 
before trial is ordinarily not final and conclusive upon 
him, but it may be competent and admissible as evi- 
dence in contradiction and impeachment of his present 
claim and his other evidence given at the trial, to be 
given such weight as the trier of fact deems it entitled. 
See, also, Dorn v. Sturges, supra. Kirchner v. Gast, 
169 Neb. 404, 100 N. W. 2d 65. 

Both OPPD and GHDR appeal from the judgment 
against them on their cross-petitions for indemnity 
against Natkin, Simon’s employer. Here again we meet 
the rationale of active and passive negligence, or mis- 
feasance and nonfeasance. OPPD and GHDR argue 
that as between a third party proceeding as an in- 
demnitee and an independent contractor in an action for 
injuries to an employee of the independent contractor, 
when the negligence of the independent contractor is 
active, and the negligence of the third party proceeding 
as an indemnitee merely passive, the third party has an 
action in indemnity against the independent contractor 
despite the independent contractor’s compliance with 
the Nebraska Workmen’s Compensation law. That ques- 
tion is not properly before this court and we, therefore, 
express no opinion on it. 

Instructions Nos. 6 and 7 adequately presented the 
cross-petitions of OPPD and GHDR and their allega- 
tions of Natkin’s negligence which were the foundation 
of the indemnity claims. It is, of course, essential that 
the one sought to be held as an indemnitor be found 
to have acted negligently. 42 'C. J. S., Indemnity, § 23, 
p. 600. ‘It is the lack of this essential element which is 
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fatal to the claims of error by OPPD and GHDR pre- 
sented here. The trial judge, in this extremely complex 
case, wisely recognized the difficulty of a general verdict 
in this situation and gave the jury an opportunity to as- 
sess the negligence of each defendant separately by 
use of the special verdict form. See § 25-1121, R. R. S. 
1943. Special findings Nos. 8 and 11 dispose of the 
cross-petitions of OPPD and GHDR in that the jury 
expressly found that Natkin was not negligent (whether 
actively or passively) in any one or more of the particu- 
lars set forth in the cross-petitions of OPPD and GHDR. 
Assuming that there was an issue of Natkin’s negli- 
gence for proper consideration by the jury, the court 
did submit the allegations and the finding of the jury 
was adverse to those contentions. Finally, in special 
findings Nos. 14A and 15A the jury found that both 
OPPD and GHDR were actively negligent. There is no 
merit to this contention. 

In a sweeping boom attack on the judgment OPPD 
and GHDR assign error in various other instructions, 
and we note the attack upon instruction No. 37 in con- 
junction with instructions Nos. 2, 27, and 33. _Our con- 
clusion is that these instructions made it easier for the 
jury to have found some kind of negligence in the con- 
duct on the part of Natkin. The cross-petition of GHDR 
could not have been prejudiced by these instructions. 

It is unnecessary to examine other assignments of 
error as they are without merit. 

In conclusion, we observe the general rule that where 
a party has sustained the burden and expense of a trial 
and succeeded in securing a judgment of the jury on 
the facts in issue, he has the right to keep the benefit 
of that verdict unless there. is prejudicial error in the 
proceedings by which it was secured. Beshaler v. Hel- 
berg, 187 Neb. 584, 193 N. W. 2d 261. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 
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SMITH, J., concurs in the result. 

SPENCER, J., dissenting. 

I respectfully dissent because I do not believe that 
the owner of the premises should be held liable in this 
instance. The hole was protected by a 4-inch elevated 
flange, and was plainly visible. GHDR’s foreman was 
supervising the work and was aware of the conditions 
of the place of employment. In my judgment the con- 
tractor is negligent as a matter of law. On this record 
I would also find assumption of the risk on the part of 
Simon. 

In Laaker v. Hartman (1971), 186 Neb. 774, 186 N. W. 
2d 494, we said: “While the owner of premises owes 
the duty to an invitee to exercise ordinary care to have 
the premises in a reasonably safe condition for use in 
a manner consonant with the purposes of the invitation, 
generally, there is no duty on the part of an inviter 
owner to protect an invitee against hazards which are 
known to the invitee or are so apparent that he may 
reasonably be expected to discover them and protect 
himself.” 

Bos.aucH, J., joins in this dissent. 


In RE ESTATE OF FRED BASSETT, DECEASED. 

ETHEL N. BASSETT, APPELLEE, v. First NATIONAL BANK 
AND TRUST CoMPANY, EXECUTOR OF THE ESTATE OF FRED 
BASSETT, DECEASED, ET AL., APPELLANTS. 

201 N. W. 2d 848 


Filed November 10, 1972. No. 38411. 


1. Divorce: Contracts: Husband and Wife: Descent and Distribu- 
tion. A mere failure of a surviving wife to tender back support 
or other payments received by her under terms of a property 
settlement agreement entered into in connection with an action 
for divorce does not by itself estop the surviving spouse from 
denying the finality of the divorce decree and from claiming 
her statutory rights in the estate of the husband where he dies 
before the divorce becomes final. 
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A property settlement agree- 
ment entered into in connection with and to facilitate an action 
for divorce, and conditioned upon a divorce being granted and 
approval of the court, has no viability independent of the finality 
of the decree of divorce, and where one of the parties dies 
before the divorce becomes final, rights of inheritance and 
statutory allowances are not barred by the property settlement 
agreement, 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Perry, Perry & Witthoff, for appellants. 


Gaines, Spittler & Otis and Salvadore Carta, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CuInTon, JJ. 


CLINTON, J. 

Two closely related questions are presented on this 
appeal. First, whether a property settlement agree- 
ment entered into by the husband and wife in connec- 
tion with an action for divorce can be given effect as 
a postnuptial separation agreement barring the wife 
from a widow’s share in the estate of the husband who 
died 9 days before the decree would have become final. 
Second, if the property settlement agreement does not 
of itself bar the rights of the widow in the estate of 
her husband, is she estopped to assert such rights by 
reason of her acceptance of benefits under the property 
settlement agreement and the decree of divorce. 

The essential facts of the case were either admitted 
or agreed to by stipulation. Ethel N. Bassett, the ap- 
pellee, and the decedent, Fred Bassett, were married 
December 25, 1915. They separated in 1940 and there- 
after lived apart. Fred Bassett continued to contribute 
to the support of Mrs. Bassett on a regular basis and 
during the last few years before the entry of the decree 
of divorce this contribution had been $150 monthly. 
Fred Bassett filed a petition for divorce on October 7, 
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1968. On June 20, 1969, the parties entered into the 
property settlement agreement which was later, on 
July 1, 1969, approved by the court in a decree granting 
to Fred Bassett a divorce on the grounds of desertion. 
The principal provision of the agreement was to pro- 
vide for monthly payments to Mrs. Bassett in the amount 
of $156.33. It also provided for a lump sum payment 
of $450 designated as a division of property, and for 
attorney’s fees. The agreement and the decree of the 
court provided for retention of jurisdiction by the dis- 
trict court for the sole purpose of raising or lowering 
the monthly payments by an amount “no greater than 
the change shown by the Cost of Living Index as pub- 
lished by the United States Government.” 

Bassett died on December 21, 1969. Thereafter his 
will was admitted to probate in Lancaster County. The 
will named the appellant, Antionette Spitznagle, as 
residuary legatee. This will, which was executed on 
September 16, 1969, calls attention to the possibility of 
claims being made by Mrs. Bassett against his estate 
on account of the provisions of the decree of divorce 
and authorizes the executor to make arrangements 
deemed appropriate. 

At the time of Bassett’s death, the attorney’s fees, 
the lump sum payment of $450, and the six monthly 
payments which became due on or before the date the 
divorce decree would have become final had been paid 
and accepted by Mrs. Bassett. 

After Bassett’s death and the admission of his will 
to probate, Mrs. Bassett filed an election to take against 
the will of her husband and also an application for the 
various statutory allowances provided for a surviving 
spouse, including an allowance for support under the 
provisions of section 30-103, R. R. S. 1943. The county 
court made the allowances claimed and entered a find- 
ing that she was entitled as the widow of the decedent 
to the statutory one-half share of his estate. It was 
from these findings and order that appeal to the district 
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court was taken by the residuary legatee and the exe- 
cutor. There both sides filed motions for summary 
judgment. The district court sustained the motion of 
Mrs. Bassett and denied that of the residuary legatee 
and executor. The residuary legatee and executor then 
perfected their appeal to this court. 

As we have already noted the appellants contend that 
because the appellee failed to tender back the payments 
she received under the agreement until after the appeal 
to the district court, she is estopped to assert the divorce 
never became final. The cases cited by the appellants 
do not support such a proposition and we decline to 
adopt such a rule. The elements of estoppel are lack- 
ing. If she is entitled to share in the estate of the 
deceased and the allowances provided by statute, any 
adjustments for payments she has received under the 
agreement can be made without any prejudice to the 
estate. We hold that a mere failure of a surviving wife 
to tender back support or other payments received by 
her under the terms of a property settlement agreement 
entered into in connection with an action for a divorce 
does not by itself estop the surviving spouse from deny- 
ing the finality of the decree and from claiming her 
statutory rights in the estate of the husband where 
he dies before the divorce becomes final. 

In connection with the principal question, the ap- 
pellants rely upon a line of decisions of this court which 
includes the following: Hiett v. Hiett, 74 Neb. 96, 103 
N. W. 1051; In re Estate of Lauderback, 106 Neb. 461, 
184 N. W. 128; Koser v. Koser, 148 Neb. 277, 27 N. W. 
2d 162. These cases and others hold generally that 
postnuptial agreements between husband and wife, 
settling their respective property rights, will be sus- 
tained where the parties have separated or separate at 
the time of the agreement, grounds for divorce exist, 
a full disclosure of assets has been made, each relin- 
quishes the right of inheritance in the property of the 
other, the agreement is determined by the court to be 
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fair and equitable, the terms thereof have been observed 
by the parties, and there has been no reconciliation. 

The appellee relies upon some of the same authorities 
and argues that the property settlement agreement con- 
tains no express mutual waivers of rights of inheritance 
and is by its terms expressly contingent upon a decree 
of divorce being entered and the approval by the court 
of the agreement; and that since the decree of divorce 
never became final because of Bassett’s death, the agree- 
ment has no viability independent of the finality of the 
decree in the divorce action. She cites, among other 
cases, Parker v. Comstock, 177 Neb. 197, 128 N. W. 2d 
696, and In re Estate of Holmberg, 108 Neb. 382, 187 
N. W. 903. Both parties cite Focht v. Wakefield, 145 
Neb, 568, 17 N. W. 2d 627. 

The property settlement agreement provided that it 
was “. .. conditioned upon the same being approved ky 
the court, and upon a decree of divorce being entered 
herein, but not in consideration of the entry of such a 
decree of divorce.” It also stated: “The parties recom- 
mend to the court that the plaintiff pay to the defend- 
ant ... (here are described the monthly payments to 
which we have previously made reference) . . . so long 
as she lives.” There then follows a stipulation for pay- 
ment by Bassett of the attorney’s fees of his wife and 
an agreement for payment of the $450 lump sum we 
have previously referred to. Paragraph 6 of the agree- 
ment provided: ‘Each of the parties shall, except for 
the above, have as their own separate estates all of the 
property of which he or she is now in possession.” 

Bassett was possessed of an estate of approximately 
$150,000, which had been acquired by him through in- 
heritance after the separation in 1940. It was stipulated 
that a full disclosure of the nature of his assets and 
their value had been made to Mrs. Bassett before the 
property settlement agreement was entered into. 

Since both sides of this controversy filed motions 
for summary judgment it is evident each felt entitled 
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to prevail on the basis of the agreed facts and the terms 
of the property settlement agreement. It appears they 
have taken the position that no additional evidence 
could be relevant. We will proceed on that basis. 

The primary problem, as we see it, is one of inter- 
pretation of the property settlement agreement in the 
light of the surrounding circumstances concerning which 
there is no dispute. It appears to us that this case 
may be decided by determining whether the parties 
intended the agreement to be contingent upon the di- 
vorce becoming final. This intention must be deter- ~ 
mined primarily from what the parties did and the 
language of the agreement. The agreement was “con- 
ditioned upon the same being approved by the court, 
and upon a decree of divorce being entered herein.” 
The language “recommend to the court” is not indica- 
tive of a contract or agreement intended to be wholly 
independent of the decree of the court. The decree of 
the court has no finality until 6 months have lapsed. 
The decree itself became nugatory when Bassett died 
because the subject matter was gone and the parties 
could never be divorced by operation of law. Parker 
v. Comstock, supra. As we have noted, the property 
settlement agreement and the decree of divorce both 
provided for retention of jurisdiction of the court for 
the purpose of raising or lowering the monthly pay- 
ments in accordance with changes in the cost of living 
index. While not conclusive, this too argues against 
independent viability of the property settlement agree- 
ment. The district court does not usually retain juris- 
diction in a divorce action where one party dies before 
the decree becomes final. 

We have been cited no case in which a property 
settlement agreement entered into as part of and to 
facilitate an action for divorce has been held to have 
independent viability so as to bar the right of the sur- 
viving spouse to inherit where one of the parties died 
before the divorce became final. The Bassetts were 
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still husband and wife when Bassett died, the statutes 
of descent and distribution and the statutes providing 
allowance for the spouse must be given effect. Focht 
v. Wakefield, supra. To extend the doctrine of In re 
Estate of Lauderback, supra, and other similar cases to 
the situation here presented would lead to much un- 
certainty and would, we believe, promote litigation in 
those situations where one spouse dies before the decree 
of divorce becomes final. 

The $450 “division of property” payment made to 
Mrs. Bassett pursuant to the property settlement agree- 
ment and divorce decree shall be charged against Mrs. 
Bassett’s statutory share of the estate. The monthly 
payments made before the decree became final were 
payments for support and need not be offset. 

AFFIRMED. 


MarGaret E. DIXON, APPELLEE, v. DoROTHY DIXON ET AL., 
APPELLANTS, IMPLEADED WITH Harvey E. WILSON, 
APPELLEE. 

202 N. W. 2d 180 


Filed November 10, 1972. No. 38449. 


1. Partition: Estates. The purpose of a partition action is to 
divide a jointly owned interest in property so that each owner 
may enjoy and possess in severalty. 

A sole life tenant, who owns no other inter- 

est in the property, has no right to compel partition of the 

property over the objections of the remaindermen. 


Appeal from the district court for Washington County: 
Rosert L. Firory, Judge. Reversed and remanded with 
directions to dismiss. 


O’Hanlon & Martin, for appellants. 


Nicholas J. Lamme of Yost, Schafersman, Yost & 
Lamme, for appellee Dixon. 
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Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrToNn, and CriinTon, JJ. 


BosiaucuH, J. 

This is an action for partition brought by Margaret 
E. Dixon, a life tenant, against remaindermen. The 
defendants appeal from a judgment ordering partition 
of the property. 

The petition alleged that Curtis L. Dixon died testate 
on February 28, 1967; that at the time of his death he 
was the owner of a 240-acre tract of farmland in Wash- 
ington County, Nebraska; that the will of the deceased, 
which was admitted to probate, devised the property 
to Margaret E. Dixon, his widow, the plaintiff, for her 
life or until she remarries, the remainder to Dorothy 
Dixon, Gerald R. Dixon, and Maxine Smith; that the 
property was not the homestead of the deceased and 
his widow; and that the plaintiff had not remarried. The 
defendants are the remaindermen, their spouses, and a 
tenant under a written lease. 

The defendants’ general demurrer to the petition was 
overruled by the trial court. The defendants then an- 
swered; the facts were stipulated; and a judgment was 
entered ordering partition. The issue presented by the 
appeal is whether a sole life tenant may compel parti- 
tion of the property over the objections of the remain- 
dermen. 

The purpose of a partition action is to divide a jointly 
owned interest in property so that each owner may en- 
joy and possess in severalty. Hartman v. Drake, 166 
Neb. 87, 87 N. W. 2d 895. The original purpose was to 
permit cotenants to avoid the inconvenience and dissen- 
sion arising from the sharing of the joint possession of 
the land. Simes and Smith, The new of Future Inter- 
ests, § 1764, p. 88. 

Section 25-2170, R. R. S. 1943, provides: “The peti- 
tion must describe the property, and the several inter- 
ests and estates of the several joint owners, or lessees’ 
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thereof, if known. All tenants in common, joint ten- 
ants, or lessees of any estate in land or interest therein, 
or of any mineral, coal, petroleum, or gas rights, may 
be compelled to make or suffer partition of such estate 
or estates in the manner hereinafter prescribed.” 

Section 25-2170.01, R. R. S. 1948, provides: ‘Any 
joint owner of any real estate or of any interest therein 
or of any mineral, coal, petroleum, or gas rights, whether 
held in fee or by lease or otherwise, may compel a par- 
tition thereof in the manner provided in sections 25-2170 
to 25-21,111.” 

The statute refers to joint ownership of the property 
to be partitioned. The plaintiff contends that as the 
sole life tenant she is a joint owner of the property. 
The defendants contend that the plaintiff is not a joint 
owner of the property because her estate or interest 
is not concurrent with that of any of the defendants. 

The precise question does not appear to have been 
decided in any previous case before this court. There 
are, however, statements in some of our decisions which 
bear on the question. In Hurste v. Hotaling, 20 Neb. 
178, 29 N. W. 299, this court said, in referring to section 
802 of the Code of Civil Procedure (now section 25-2170 
as amended), that only joint tenants or tenants in com- 
mon of an estate in the land may bring an action for 
partition. In Shearon v. Goff, 95 Neb. 417, 145 N. W. 
855, the opinion states that a life tenant cannot com- 
pel a remainderman to submit to partition. The state- 
ment is criticized in Weddle v. Specht, 97 Neb. 693, 151 
N. W. 160, as obiter dictum and contrary to the statute 
as applied to the owner of an interest in fee. 

In Nitz v. Widman, 106 Neb. 736, 184 N. W. 172, the 
plaintiff was a life tenant in 40 acres of a 629-acre tract 
in which the testator had owned a half interest, the re- 
mainder to her children. She brought the action for 
partition in her own behalf and as next friend of her 
minor children. This court held that because the plain- 
tiff was a tenant in common with the defendant whose 
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interest was owned in fee simple, she was entitled to 
bring the action. 

The applicable rule is stated in Simes and Smith, The 
Law of Future Interests, § 1769, p. 100, as follows: 
“Partition involves primarily the idea of a severance 
of concurrent ownership, not the severance of successive 
ownerships. Certainly the common-law notion is that 
the parties are to be permitted to enjoy the possession 
in severalty; but it does not include a mere severance 
of title, where joint possession or enjoyment is not in- 
volved. And, if the applicable partition statute gives 
the power to partition only to possessory owners, it 
seems clear that the statutory provision for partition 
still, in the main, proceeds upon this common-law doc- 
trine. Thus, if Blackacre is given to A for life, with 
reversion or remainder to B in fee, A cannot succeed 
in an action for partition as against B.” 

Similar statements of the rule are found in American 
Law of Property: “As partition can be had only be- 
tween cotenants, it goes without saying that partition 
cannot be had between owners in severalty of successive 
estates such as a life tenant and a reversioner or re- 
mainderman in fee.” Vol. II, § 6.23, p. 101; and “Parti- 
tion means a severance of interests which to some extent 
at least are concurrent. It refers to such types of co- 
ownerships as tenancies in common and joint tenancies. 
It is true that, if land is conveyed to A for life, re- 
mainder to B in fee, A and B have interests in the same 
Jand, and in a sense may be said to be co-owners. But 
it is not the sort of co-ownership to which partition has 
been applied. This is doubtless true of partition under 
chancery rules, and it is true of the statutes on parti- 
tion, with one exception, in all the states. * * * In 
California, the partition statute does provide for a parti- 
tion where a life estate and remainder are each held in 
severalty.” Vol. I, § 4.96, p. 568. To the same effert, 
see, Restatement, Property, § 126, p. 398; Restatement, 
Property, § 172, p. 665. 
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The plaintiff in this case owns a life estate in the 
entire property. She owns no other interest in the 
property. She is not a cotenant or joint owner with 
any other person. She has no right to compel a parti- 
tion of the property over the objections of the remainder- 
men. The demurrer of the defendants should have been 
sustained and the action dismissed. It is unnecessary 
to consider the other assignments of error. 

The judgment of the district court is reversed and 
the cause remanded with directions to dismiss the action. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


Tom RotH, APPELLANT, Vv. GUS LIESKE, DIRECTOR OF THE 
DEPARTMENT OF ADMINISTRATIVE SERVICES OF THE STATE 
oF NEBRASKA, ET AL., APPELLEES. 

201 N. W. 2d 846 


Filed November 10, 1972. No. 38464. 


1. Contracts. It is the rule that there can:be no implied contract 
where there is an express agreement between the parties rela- 
tive to the same subject matter. 

2. Public Officers and Employees: Work and Labor: Salary or 
Compensation. Section 81-117, R. R. S. 1948, has no applica- 
tion to state officers, employees, and others whose basic work 
week has not been established to be 40 hours under the pro- 
visions of Chapter 84, article 10, R. R. S. 1943. 


Appeal from the district court for Lancaster County: 
BarTLeTt E. Boyes, Judge. Affirmed. 


Bauer & Galter and Richard Scott, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellees. 

Heard before WHITE, C. J., SPENCER, BOsLAUGH, SMITH, 
McCown, NewrTon, and Ciinton, JJ. 


CLINTON, J. 
Plaintiff, formerly a patrolman with the Nebraska 
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State Patrol, filed under the provisions of section 77- 
2407, R. R. S. 1943, after his employment had ended, 
a claim with the State of Nebraska for overtime pay. 
The claim was denied. Plaintiff appealed to the district 
court for Lancaster County which affirmed the denial. 
Most of the pertinent facts are agreed to by stipula- 
tion. The only witness was Col. James E. Kruger, 
Superintendent of the Nebraska State Patrol. Plaintiff 
was employed by the patrol from June 13, 1966, to 
April 30, 1971. It is agreed that he was hired on the 
basis of a 50-hour work week and at a monthly salary 
which after September 1, 1969, was $645, and which 
was ultimately raised to $690; that except for periods 
barred by the pertinent statute of limitations, he worked 
hours over 50 per week which would, if he is entitled 
to recover and if he were compensated for the overtime 
at an hourly rate computed by dividing his monthly 
pay by the basic hours, entitle him to recover $2,142.53. 
Col. Kruger testified that when patrolmen are hired 
they are advised they will be required and .expected 
to work overtime whenever it is demanded, and that 
this information is given to all patrolmen as part of 
their indoctrination. He also testified it was: common 
knowledge among the personnel of the state patrol 
that the patrol has, up to the time of trial, been unable 
to pay any overtime because there never had been an 
appropriation by the Legislature for that purpose. This 
has been true during the entire history of the patrol. 
The record does not disclose that the plaintiff at any 
time during his employment requested or demanded 
pay for overtime work, or ‘gave any indication that he 
expected such payment. ~ 
The plaintiff relies upon a theory of implied contract 
to the effect that since the basic work week was 50 
hours, he is entitled to pay for time over 50 hours per 
week at an hourly rate determined as previously men- 
tioned. Plaintiff cites Wrede v. City of David City, 137 
Neb. 194, 288 N. W. 542;'17 Am. Jur. 2d, Contracts, § 4, 
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p. 337; 17 C. J. S., Contracts, § 6, pp. 570 to 573; Umberger 
v. Sankey, 154. Neb. 881, 50 N. W. 2d 346. These au- 
thorities do not support the plaintiff’s position. Here 
the evidence shows an express contract, namely, a hiring 
at a monthly salary for a basic work week of 50 hours, 
but with the understanding that additional hours would 
be worked when demanded. The evidence negatives 
any expectation by the plaintiff of additional pay for 
overtime or any intention on the part of the employer 
to pay overtime. It is the universal rule that there 
can be no implied contract where there is an express 
agreement between the parties relative to the same sub- 
ject matter. Acton v. Schoenauer, 121 Neb. 62, 236 N. 
W. 140. 

Plaintiff also relies upon a proviso in section 81-117, 
R. R. S. 1943. This section provides in part as follows: 
“No head of a department or employee therein employed 
at a fixed compensation, shall be paid for any extra 
services, unless expressly authorized by law; Provided, 
that when any employee is required to work more than 
forty hours in any week because of emergencies he 
may, in the discretion of the department head, be granted 
the equivalent time off in subsequent weeks when his 
duties will permit, or be paid a sum equivalent to his 
hourly pay or his monthly pay prorated on an hourly 
basis for such overtime hours.” The parties disagree 
on the applicability and the interpretation of this stat- 
ute, ie, as to whether the department head has com- 
plete discretion as to the proviso, or whether this dis- 
cretion extends only to granting compensatory time off 
or overtime pay. We note also that a question may 
exist as to whether the statute pertains only to “emer- 
gency” overtime, or time over 40 hours custo arEy 
rendered. 

We believe the statute must be read in connection 
with sections 84-1001 to 84-1005, R. R. S. 1948, which 
provide that state officers and their deputies and assist- 
ants, and all heads of institutions and their deputies, 
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assistants, and employees, “shall render not less than 
forty hours of labor each week.” Section’ 84-1004, R. 
R. S. 1943, provides: “The Governor shall have au: 
thority, after conferring with the employing officers 
concerned and with the employees, to make sections 
84-1001 to 84-1005 effective to employments in any 
board, commission, department, or institution at any 
time on or after January 1, 1958.” ° 

It appears that section 81- 117, R. R. S. 1943, is not 
applicable to the Nebraska State Patrol whose basic 
work week is 50 hours. Plaintiff himself claims com- 
pensation only for the hours in excess of 50 per week. 
Plaintiff’s theory is not consistent with section 81-117, 
R. R. 8. 1943. 

The record does not disclose that the Governor has 
ever made Chapter 84, article 10, R. R. S. 1943, effective 
for the state patrol. We are therefore not called upon 
to consider the question of the interpretation of section 
81-117, R.R. S. 1943, 

We are advised the Legislature has now made ap- 
propriation for payment of overtime to state patrolmen 


effective July 1, 1972. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD LINDSEY 
LAMPKIN, APPELLANT. 
201 N. .W. 2d 857 


Filed November 10, 1972. No. 38480. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


Richard Lindsey Lampkin, pro se. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, Newton, and CLINTON, Jd. 
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McCown, J. 

_ This is the second post conviction proceeding directed 
against the same conviction. On June 15, 1965, the de- 
fendant was sentenced to life imprisonment upon a plea 
of guilty to a charge of first degree murder while in 
the commission of a robbery. 

The allegations here consist of an assortment of con- 
clusionary assertions of deprivations of constitutional 
rights. These contentions were previously submitted, 
considered, and ruled upon adversely to the defendant 
on his first post conviction motion. The order of the 
trial court here was entered after a full evidentiary 
hearing. The case is governed by State v. Reichel, 187 
Neb. 464, 191 N. W. 2d 826. See Rule 20. 

AFFIRMED: 


CEDARS CORPORATION, A NEBRASKA CORPORATION, APPEL 
LANT, v. H. Krasne & Son, INc., A NEBRASKA CORPORATION, 
ET AL., APPELLEES, 

CONSOLIDATED WITH: 
CEDARS CORPORATION, A NEBRASKA CORPORATION, APPEL- 
-LANT, v. JACOB J. FRIEDMAN ET AL., APPELLEES. 

202 N. W. 2d 205 


Filed November 17, 1972. Nos. 38328, 38329. 


1.' Actions: Equity: Appeal and Error. Actions in equity are 
triable de novo in the Supreme Court. 

2, Evidence: Trial: Contracts: Parol evidence is generally ad- 
missible when it is offered for the purpose of explaining and 
showing the true nature of the transaction between the parties. 

The general rule is that, in the ab- 
sence of anything to indicate a contrary intention, instruments 
executed at the same time by the same parties for the same 
purpose and in the course of the same transaction are, in the 
eye of the law, one instrument and will be read and construed 
together as if they were as much one in form as they are in 
substance. 


Appeals from the district court for Douglas rau: 
THEODORE L. RICHLING, Judge. Affirmed. 
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Martin A. Cannon of Matthews, Kelley, Cannon & Car- 
penter, for appellant. 


' John S. Katelman and Frederick S. Cassman of Abra- 
hams, Kaslow & Cassman, Louis A. Seminara of Semin- 
ara, Meazell & Turco, Steven J. Lustgarten, and Ernest 
B. Wintroub of Wall & Wintroub, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwtTon, and CLINTON, JJ. 


SPENCER, J. 


This is an appeal from the refusal of the trial court 
to order an accounting from other participants in a 
joint venture. We affirm. 


Cedars Corporation, owned and controlled by Edward 
E. Milder, initially filed its petition against Jacob J. and 
Willard J. Friedman and the Valley Ho Corporation, 
seeking an accounting of their management of Sun 
Valley Development Company, the joint venture. A 
demurrer was sustained for the failure to include neces- 
sary parties. Plaintiff thereupon filed an amended peti- 
tion naming the Valley Ho Corporation and all the 
other corporations as defendants. Cedars Corporation 
also filed an action for an accounting against H. Krasne 
& Son, Inc., and joined as defendants Concord Corpora- 
tion, U. S. Investment Company, and Thamco. Corpora- 
tion, Inc., all Nebraska corporations, all of whom are 
parties in the first action. The actions were thereafter 
consolidated for trial. 

For several years previous to 1959, Jacob J. Friedman 
and his son Willard had. been engaged in the home con- 
struction business. .The Friedmans, who had success- 
fully developed some smaller tracts, became interested 
in a 100-acre tract of land in Sarpy. County which was 
listed for sale for the price of. $125,000. While the 
Friedmans desired to acquire the property for the pur- 
pose of developing the land into building sites ‘and there- 
after to construct houses thereon, they decided it: was 
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not feasible for them to tie up substantial working 
capital in the cost of the land and development expense. 
Willard contacted Edward E. Milder, the Friedman’s 
accountant; Howard Kaplan, an insurance man; Maurice 
Udes, president of a lumber company; and Millard 
Krasne, his father-in-law, a department store executive, 
and suggested the formation of a joint venture for the 
purpose of acquiring and developing the land. The 
parties were receptive to Willard’s suggestion, and the 
Sun Valley Development Company was formed. To 
limit their liability the various investors contracted 
through individual corporations. The Friedmans con- 
tracted through Thamco Corporation; Milder through 
Cedars Corporation; Kaplan through Concord Corpora- 
tion; Udes through U. S. Investment Company; and 
Krasne through Mid-States Investment Company. Each 
of the corporations invested $15,000 in the joint venture 
except Concord, Kaplan’s corporation, which invested 
$25,000, making a net investment of $85,000. 

The agreement of the parties is contained in two 
documents, the articles of joint venture and a manage- 
ment agreement. The material provisions of the articles 
of joint venture are the following: 

“2. The joint venture shall comprehend all activities 
and transactions necessary, suitable or calculated to 
effect the acquisition, development and profitable sale 
of that one hunded (100) acre tract of land situated in 
Sarpy County, * * *. 

“Without in any way limiting the generality of the 
foregoing, it is contemplated that the joint venture 
will undertake and seek to accomplish the completion 
of the purchase of the above described property, the 
replatting thereof into suitable blocks, lots and. streets, 
necessary zoning changes, surfacing of streets, instal- 
lation of water, power, gas and other utility lines, pro- 
visions for sewage and drainage, preparation of build- 
ing sites, including engineering studies, surveys, grad- 
ing and contouring, the formulation of building pro- 
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grams (including house designs and plans), and financ- 
ing, selling and promotion. * * * 

“6, The joint venture shall cause the books and ac- 
counts thereof to be accurately kept and each and every 
transaction relating to the business of the venture shall 
appear therein and the venture’s books, records, papers 
and documents shall always be open to the inspection 
of each of the adventurers or its legal representatives, 
with the right to make copies thereof. Periodically the 
books shall be balanced and audited by an independent 
certified public accountant, copies of whose reports with 
respect thereto shall be furnished to each adventurer. 
Upon the completion of the business of the venture, a 
final audit shall be similarly made and supplied, and 
distribution of the net avails, gains and capital less 
losses, shall be made in accordance therewith.” 

The material provisions of the management agree- 
ment provide: 

“4. Friedmans shall, with the prior approval and 
authorization of Company, cause engineering studies 
and surveys to be made for the proper subdivision of 
said real estate into streets, blocks and lots, shall obtain 
therefor - appropriate zoning, plats, street designations, 
utilities and sewer facilities, and shall undertake and 
cause to be done such other things as may be necessary 
and suitable to secure approval therefor from the 
proper civil authorities. 

“5. Friedmans shall, with the prior approval of Com- 
pany, cause house designs, plans and specifications to 
be prepared and submitted for Company approval and, 
when authorized, shall contract for the construction of 
buildings according to such approved plans and spec- 
ifications and shall manage, coordinate and supervise 
all construction activities so as to assure the efficient 
and economical erection of the specified buildings con- 
forming to proper construction, zoning and financing 
standards. Friedmans shall negotiate for and arrange 
required interim, construction and purchase financing 
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and shall see to the carrying of such insurance coverages 
as Company shall authorize and direct, and shall draw 
upon Company for funds to pay costs and expenses dur- 
ing construction within such time as to afford to Com- 
pany cash discounts and concessions for prompt payment. 

“6. Friedmans shall, after consultation with and ap- 
proval of Company, determine prices for each lot and/ 
or groups of lots as well as house and lot combinations 
and do all things and perform all acts necessary, suit- 
able and advisable to promote the expeditious and eco- 
nomical development and sale of the entire tract with 
the view to obtaining the maximum profit and benefit 
for Company. Friedmans shall be empowered without 
further authority to accept any purchase offers for aly 
lot, group of lots or house and lot which meet or exceed 
the price fixed and approved therefor. Except where 
Company authorizes a larger commission, the sales com- 
missions to a realtor, real estate broker or agent other 
than Friedmans, shall be two and a half (244%) percent 
of the gross sales price.” 

The Friedmans purchased the land and placed the 
title in Mid-States Investment Company, Krasne’s cor- 
poration. The Friedmans hired an engineer and took 
the necessary steps to prepare the land for the develop- 
ment, including the formation of a sanitary improve- 
ment district. The funds of the Sun Valley Develop- 
ment Company were used primarily in payment of the 
expenses arising from the preparation of the land. When 
its funds ran short, rather than contacting the investors 
for more money, the Friedmans through one of their 
corporations purchased several of the lots in order to 
increase the capital. Willard Friedman, who was called 
as a witness for the plaintiff, testified that he told 
Milder that the Friedmans would be the primary pur- 
chasers of the lots although they did intend to sell some 
to other builders and individuals. Willard also testified 
that he and his father determined generally the price 
to be charged for the lots. Yearly and sometimes semi- 
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annual reports were made to the members of the joint 
venture over a 7-year period before the question in- 
volved in this litigation arose. During this period Milder 
was the accountant and bookkeeper for the Sun Valley 
Development Company and for the Friedmans individ- 
ually, as well as for their corporations. In addition to 
the question as to plaintiff’s right to accounting from 
the parties herein, the basic issue is whether, under the 
terms of the joint venture the Friedmans and their cor- 
porations are required to account to the joint venture 
for the profits accruing from the construction of houses 
on the lots purchased by the Friedman corporations. 

This action, being equitable in nature, comes under 
the provisions of section 25-1925, R. R. S. 1943, and is 
here for review de novo. 

Before considering the question of the right to an 
accounting, we consider whether the construction of 
houses was embraced within the ambit of the joint 
venture. Plaintiff essentially relies on the following 
language in Article 2: ‘“* * * it is contemplated that 
the joint venture will undertake * * * the formulation 
of building programs (including house designs and 
plans), and financing, selling and promotion.” From 
this the plaintiff argues that the agreement unambig- 
uously defines the scope of the joint venture as includ- 
ing construction, and therefore contends that parol evi- 
dence is not admissible to vary its clear terms. There 
are indeed portions of the joint venture agreement which 
would indicate that the construction of houses could he 
within its scope. However, there was a condition pre- 
cedent which is controlling. 

The words quoted above are specifically limited in 
Article 5 of the management agreement by the words: 
“Friedmans shall, with the prior approval of Company, 
cause house designs, plans and specifications to be pre- 
pared and submitted for Company approval and, when 
authorized, shall contract for the construction of build- 
ings according to such approved plans and specifica- 
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tions * * *.” (Emphasis supplied.) The plaintiff has 
offered no evidence that such authorization was given, 
and in fact, except for plaintiff’s testimony as to his, 
understanding, the evidence, as suggested later, is other- 
wise. Rather than contracting for the construction of 
houses, the Friedmans purchased the lots and handled 
the construction through their own corporation. In- 
terpreting the agreements without reference to parol, 
the plaintiff failed to sustain its burden of proof on 
this issue. 

In Ely Constr. Co. v.S & S Corp. (1969), 184 Neb. 
59, 165 N. W. 2d 562, we held: “In interpreting a writ- 
ten contract, the meaning of which is in doubt and dis- 
pute, evidence of prior or contemporaneous negotiations 
or understandings is admissible to discover the meaning 
which each party had reason to know would be given 
to the words by the other party. * * * Parol evidence 
is generally admissible when it is offered for the purpose 
of explaining and showing the true nature of the trans- 
action between the parties.” 

It is to be noted that there was no provision for the 
adventurers to add more capital and absolutely no pro- 
vision for them to share in the losses that might accrue. 
In fact, the corporate form of the agreement would 
indicate a specific intent to limit the liability to the 
amount actually invested. Only the Friedmans obligated 
themselves for the house construction costs. This was 
done individually or in the name of their corporation. 
There is no way in which the joint venture could have 
been liable for the house construction costs. 

We conclude that there was a sufficient ambiguity 
as to exactly what fell within the scope of the joint 
venture for the trial court to admit parol evidence to 
explain the agreement of the parties. The testimony 
is undisputed that the articles were drawn “in a broad 
form so that the joint venture could start to do one 
thing and if it ever had to change its direction, it could 


do so.” 
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The articles of joint venture and the management 
agreement were both signed on the same day, Decem- 
ber 1, 1959. They were signed for the purpose of es- 
tablishing and setting in motion the operations of the 
joint venture, and should be construed together as one 
instrument. The general rule is that, in the absence of 
anything to indicate a contrary intention, instruments 
executed at the same time by the same parties for the 
same purpose and in the course of the same transaction 
are, in the eye of the law, one instrument and will be 
read and construed together as if they were as much one 
in form as they are in substance. Employers Mutual 
Casualty Co. v. Brazda (1950), 152 Neb. 633, 42 N. W. 
2d 195. ° 

Approximately 6 months after the management agree- 
ment was signed, the Friedmans assigned it to Valley 
Ho Corporation, which was owned and operated by them. 
The management agreement contained a_ provision 
against assignment without written permission. No 
written permission was obtained. The evidence is con- 
clusive, however, that Milder participated in the assign- 
ment; the parties were aware of it; and no objection 
was raised to it until more than 7 years later. We find 
the parties acquiesced in it and are now estopped to 
question the absence of written permission. 

Participants other than the plaintiff testified that they 
were not interested in any construction after the devel- 
opment of the lots. Maurice Udes’ testimony on this 
point is a follows: “A. Of course when he brought it 
to me in the first place it was discussed as a devel- 
opment company. The purpose of which was to develop 
lots. Subsequently when I saw the agreement the term- 
inology suggested that there might be some construc- 
tion or construction could be permitted by the joint 
venture. And at that time I raised the point. I was 
not interested in making an investment in a construc- 
tion company and I would not make an investment in 
a construction company because it would conflict. with 
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my primary business which is supplying other builders. 
I told him that I would not be interested in any con- 
struction if it were contemplated. Q. Did he make a 
reply to that? A. Yes. MR. CANNON: Same ob- 
jection — continuing objection that is. THE COURT: 
Overruled. A. Yes, he explained that this terminol- 
ogy was simply written into the agreement to give the 
joint venture a broad enough definition or latitude and 
that no construction was contemplated and if any con- 
struction were to be done it would have to be done with 
the consent of those involved in the joint venture. Q. 
Then what was your understanding as to the basic ac- 
tivities contemplated by the joint venture? A. The 
activities of the Sun Valley Development Company were 
solely to develop lots and to supply lots primarily for 
Willard Construction Company and any other builders 
that might be interested. Willard Construction Com- 
pany needed lots to build on. So it was a sort of a 
back to back deal so to speak. We had what I con- 
sidered to be an assured customer for these lots. Q. 
Now who are you referring to? A. Willard Construc- 
tion. I felt he was a locked in customer because Wil- 
lard was going to look to us for a source of supply for 
lots. In my opinion on this basis it was a wonderful 
investment opportunity for us. We had a guaranteed 
assured customer.” 

Howard Kaplan testified as follows: “Q. Will you 
relate what discussion, if any, took place about the busi- 
ness activities contemplated by the joint venture? A. 
It was my understanding that it was to be a land devel- 
opment project. Q. Will you explain what your un- 
derstanding was with reference to what is meant by 
‘land development’? A. Well, it was that this was 
bare land that was to be developed and sub-divided into 
lots and that we were to share in the profits from the 
sale of lots. Q. Was there any information forthcom- 
ing as to who might be the purchaser of lots or who 
might construct houses on the lots? A. We knew 
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that the Friedmans would purchase lots and houses 
would be built on the lots by the Friedmans and that 
there would be lots also available for sale to any other 
builders who might be interested.” 

Millard Krasne testified: “Q. Will you continue, 
Mr. Krasne, and relate your discussion that you had 
with the Friedmans or anyone else with regard to this 
development? A. Mr. Friedman came up with the idea 
of expanding and getting some people into the devel- 
opment company. I made it very clear to him at that 
time that I was not interested in doing more than just 
developing the land into lots. I had just acquired some 
additional parts of the People’s store and I did not have 
any extra capital to go in on any venture other than 
just the development of the lots which we knew how 
much money it would take. I indicated to them that 
was how much I was willing to put in to it. Q. I 
understand that you were not personally interested in 
any other type of venture other than land development, 
is that correct? A. That is correct. Q. Was there any 
discussion with reference to who might purchase these 
lots from the joint venture? A. It was understood all 
along that these lots would be offered to anybody to 
build on them including Willard.” 

For more than 7 years Edward E. Milder, the sole 
owner of Cedars Corporation, the plaintiff, as the ac- 
countant for the Friedmans and their corporations, es 
well as the Sun Valley Development Company, prepared 
income tax returns for the Friedmans and had them 
pay the income tax on the house profits. He also pre- 
pared income tax returns for the joint venture and 
made the accountant statement expressing his opinion 
that all money and accounts were handled by proper 
accounting procedures. His explanation as to the con- 
sistency of his conduct with his present contention is 
not too convincing. 

The question remaining is whether the plaintiff has 
a right to an accounting from the Friedmans, Valley Ho 
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Corporation, or H. Krasne & Son, Inc. This is premised 
on plaintiff’s contention that the Friedmans profited, 
or Krasne permitted them to profit, at the expense of 
the joint venture. There is no way on the present state 
of the record to sustain this procedure. 

The articles of joint venture provide that: ‘Period- 
ically the books shall be balanced and audited by an 
independent certified public accountant, copies of whose 
reports with respect thereto shall be furnished to each 
adventurer. Upon the completion of the business of 
the venture, a final audit shall be similarly made and 
supplied, and distribution of the net avails, gains and 
capital less losses, shall be made in accordance there- 
with.” 

It is to be noted that the agreement specifically pro- 
vides that the books are to be periodically audited by 
an independent certified public accountant. From the 
formation of the joint venture until May 31, 1967, Ed- 
ward E. Milder served as the bookkeeper and account- 
ant for it. While he was not a CPA he was a public 
accountant and as such was operating an accounting 
firm. He prepared annual and semiannual financial 
reports on the joint venture and furnished them to the 
other participants. The following letter, under the 
signature of Edward E. Milder, as accountant and au- 
ditor, under date of June 19, 1967, is the form of cover 
letter used in each instance for the reports: 

“To the Partners 
“Sun Valley Development Co. 

“We have examined the books and records of the 
Sun Valley Development Company, a Nebraska Joint 
Venture, as of May 31, 1967, and have prepared there- 
from the accompanying balance sheet as of May 31, 
1967, and the related statement of operations and part- 
ner’s capital analysis for the period then ended. Our 
examination was made in accordance with generally 
accepted auditing standards, and accordingly included 
such tests of the accounting records, and such other 
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auditing procedures as we considered necessary in the 
circumstances. 

“In our opinion, the accompanying balance sheet and 
statement of operations and statement of partner’s cap- 
ital present fairly the financial position of the Sun 
Valley Development Company at May 31, 1967, and 
the results of its operations for the period then ended 
in conformity with generally accepted accounting prin- 
ciples applied on a basis consistent with that of the 
preceding year. 

“Respectfully submitted, 
“EDWARD E. MILDER /s/ 
“Edward E. Milder’ 
“Accountant & Auditor.” 

We can only conclude that by their actions the plain- 
tiff and the other partners accepted this as compliance 
with the agreement. Since 1967, the reports have been 
furnished to the adventurers by a certified public ac- 
countant. 

While all of the joint adventurers, the Friedmans in- 
dividually and their corporations, are parties herein, the 
Sun Valley Development Company, the joint venture, 
is not a party. The business of the joint venture has 
not yet been completed. The Sun Valley Development 
Company is still in existence. The testimony indicates 
that there are several lots to be sold at well as a corn- 
mercial area to be developed. The agreement provides 
that upon the completion of the business of the joint 
venture a final audit shall be made and supplied. Con- 
sequently no final accounting is yet due. 

The agreement does provide for periodic audits of 
the joint venture by an independent certified public 
accountant. While we conclude that the plaintiff by 
its conduct has waived the provision for a periodic audit 
in the past, or rather, Milder by his conduct has in- 
terpreted the provision to mean the type of report sub- 
‘mitted by him, the agreement is specific as to the type 
of audit to be conducted: “Periodically the books shal] 
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be balanced and audited by an independent certified 
public accountant, * * *. Upon the completion of the 
business of the venture, a final audit shall be similarly 
made and supplied, and distribution of the net avails, 
gains and capital less losses, shall be made in accord- 
ance therewith.” 

It is an audit of the joint venture which is covered by 
the agreement. The joint venture is not a party to this 
action. However, this is an equitable action and all 
of the joint adventurers are before the court. To avoid 
further litigation the books of the joint venture should 
be balanced and audited by a certified public account- 
ant for the period of the joint venture to date, and a 
copy of this report furnished to each of the participants 
in the venture. This audit is to be only of the joint 
venture. It does not include the construction and sale 
of houses which we have determined are no part of the 
joint venture. It should include all other items incident 
to the development and sale of the land. 

For the reasons given, we affirm the judgment of dis- 
missal in both cases. This is without prejudice to the 
right of any of the joint adventurers to file an action 
for an audit of the books of the joint venture by a certi- 
fied public accountant unless such audit is furnished 
to the adventurers within 90 days after the issuance of 
the mandate herein. Costs are taxed to the plaintiff. 

AFFIRMED. 

SmitTH, J., not participating. 


INSURANCE COMPANY OF NorTH AMERICA, A CORPORATION, 
APPELLANT, V. OMAHA PAPER STOCK, INC., A CORPORATION, 
APPELLEE. 

202 N. W. 2d 188 


Filed November 17, 1972. No. 38374. 


1. Courts: Trial: Verdicts: Appeal and Error. Findings of a court 
in a law action in which a jury is waived have the effect of a 
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verdict of a jury and will not be disturbed on appeal unless 
clearly wrong. 

2. Trial: Witnesses: Evidence. Where a party without reasonable 
explanation testifies to facts materially different concerning 
a vital issue, the change clearly being made to meet the exi- 
gencies of pending litigation, such evidence is discredited as a 
matter of law and should be disregarded. However, contra- 
dictory statements of nonparty witnesses are not governed by 
this rule and such contradictions may be submitted to the jury 
as affecting the weight of the evidence and the credibility of 
the witnesses. 


: The impeachment of a witness by 
showing contradictory statements made by him is admitted 
solely for the purpose of discrediting the reliability of the 
witness; it is not substantive evidence of the facts stated. 

4. Attorneys at Law: Fees. The amount of attorney’s fees al- 
lowed rests in the sound discretion of the district court, con- 
sidering the elements of the amount involved, the responsibility 
assumed, the questions of law raised, the time and labor neces- 
sarily required in the performance of duties, the professional 
diligence and skill required, and the result of the services 
performed. 


Appeal from the district court for Douglas County: 
SAMUEL P. CanicLiA, Judge. Affirmed as modified. 


Haney, Wintroub & Haney, for appellant. 


Frederick S. Cassman of Abrahams, Kaslow & Cass- 
man, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


NeEwrTon, J. 

. This is an action for a declaratory judgment adjudicat- 
ing appellant’s liability under two fire insurance policies, 
The court found generally for appellee and entered judg- 
ment accordingly. We affirm the judgment of the dis- 
trict court. 

Appellant’s assignments of error deal primarily with 
the failure of the court to find appellant was exonerated 
due to increased hazards on the burned premises. The 
taxing of attorneys’ fees is also protested.’ = 
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- The premises destroyed by the fire were used as a 
collection and baling center for wastepaper. The policy 
required that due diligence be used to maintain the 
sprinkler system in working order and prohibited any 
increase in hazard within the knowledge or control of 
the insured. After the fire it was discovered that water 
valves admitting water to the sprinkler system had been 
closed. Fire originated at two different locations in 
the building and it was deemed to be the work of an 
outside arsonist. Evidence of due maintenance of the 
sprinkler system was conflicting, as was also evidence 
pertaining to the sufficiency of precautions taken to 
prevent entry by outsiders when the building was va- 
cated overnight. 

“Findings of a court in a law action in which a jury 
is waived have the effect of a verdict of a jury and will 
not be disturbed on appeal unless clearly wrong.” Squires 
v. Implement Dealers Mut. Ins. Co., 188 Neb. 590, 198 
N. W. 2d 469. The trial court resolved the questions 
presented by conflicts in the evidence in favor of the 
insured or appellee and the record sustains the findings 
of the court. It is true that some witnesses for the in- 
sured appear to have made more or less conflicting 
statements prior to trial. The court considered the con- 
tradictory statements introduced for impeachment pur- 
poses, and the explanations given, in weighing the evi- 
dence. The burden of establishing any increased hazard 
or defect in the sprinkler system was upon appellant. 
We agree with the trial court. Notwithstanding the im- 
peaching evidence, appellant failed to sustain its bur- 
den of proof. On the contrary, the sprinkler system 
appears to have been in working order except for the 
valves being closed by the arsonist and reasonable pre- 
cautions appear to have been taken against illegal entry. 

In connection with the contradictory statements of 
witnesses. we call attention to Clark v. Smith, 181 Neb. 
461, 149 N. W. 2d 425, wherein it is held: “Where a 
party without reasonable explanation testifies to facts 
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materially different concerning a vital issue, the change 
clearly being made to meet the exigencies of pending 
litigation, such evidence is discredited as a matter of 
law and should be disregarded. However, contradictory 
statements of nonparty witnesses under circumstances 
disclosed in this case are not governed by this rule and 
such contradictions may be submitted to the jury as 
affecting the weight of the evidence and the credibility 
of the witnesses.” As to nonparties, the conflicting 
statements simply presented questions of credibility. 

A party interested in the appellee firm was also 
charged with having made a contradictory statement. 
This statement was not on a crucial point but dealt 
with the question of whether he, or an employee, had, 
on one occasion, serviced the sprinkler system. The 
evidence clearly reflects that the sprinkler system was 
in working order regardless of who did the servicing. 
“The impeachment of a witness by showing contradictory 
statements made by him is admitted solely for the 
purpose of discrediting the reliability of the witness; 
it is not substantive evidence of the facts stated.” State 
v. Witmer, 174 Neb, 449, 118 N. W. 2d 510. The con- 
tradictory statements cannot aid appellant in sustaining 
its burden of proof. 

The foregoing references to contradictory statements 
by the witnesses for insured are sufficient to show 
there was not a deliberate misleading of appellant and 
they can have no bearing on the allowance of attorneys’ 
fees. The trial in this case was a rather lengthy one 
unduly extended by the admission of irrelevant evidence 
introduced by appellant pertaining to a different fire. 
The amount involved in this case was $29,000 and at- 
torneys’ fees in the sum of $10,000 were allowed and 
taxed to appellant. “The amount allowed rests in the 
sound discretion of the district court, considering the 
elements of the amount involved, the responsibility as- 
sumed, the questions of law raised, the time and labor 
necessarily required in the performance of duties, the 
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professional diligence and skill required, and the result 
of the services performed.” Stephens v. Allied Mut. 
Ins. Co., 182 Neb. 562, 156 N. W. 2d 133. 

In view of the amount involved in this case, we feel 
the amount allowed for attorneys’ fees is excessive and 
it is reduced to $7,500. Attorneys’ fees of $1,000 are 
allowed for services in this court. 

The judgment of the district court is affirmed as 
modified. 

AFFIRMED AS MODIFIED. 


Ep PEDERSEN, APELLANT, V. WESTROADS, INC., A NEBRASKA 
CORPORATION, ET AL., APPELLEES, 
202 N. W. 2d 198 


Filed November 17, 1972. No. 38446. 


1. Statutes: Res Judicata: Estoppel: Common Law. Statutory 
provisions may cut across issue and claim preclusion at common 
law. 

2. Municipal Corporations: Actions. An Omahan as such has no 
derivative right greater than the right the City of Omaha 
possesses. 

8. Municipal Corporations: Actions: Statutes. A resident tax- 
payer’s derivative claim on behalf of the City of Omaha may 
come within the spirit of a statutory provision for derivative 
defenses, although it is not technically referable to threatened 
expenditure of public funds. 

4. Municipal Corporations: Contracts: Annexation. A consent de- 
cree transferring assets and liabilities of a sanitary and im- 
provement district to the City of Omaha upon annexation of the 
land of the district may be insufficient to constitute waiver or 
claim preclusion of beneficiary rights of Omaha under private 
covenants relating to rezoning. 


Appeal from the district court for Douglas County: 
SAMUEL P. CantcLiA, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


August Ross and Daniel G. Dolan, for appellant. 
Fraser, Stryker, Marshall & Veach, Herbert M. Fitle, 
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Frederick A. Brown, Edward M. Stein, James E. Fel- 
lows, Allen L. Morrow, Kent N. Whinnery, George S. 
Selders, Jr., Verne W. Vance, Roger G. Stanway, Rich- 
ard A. Cerveny, and Thomas F. Dowd, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrToNn, and CLINTON, JJ. 


SMITH, J. 

Plaintiff, a resident taxpayer, for the benefit of the 
City of Omaha and on behalf of all taxpayers alleged 
fraud and breach of covenant on the part of Westroads, 
Inc., in development of Westroads Shopping Center. 
Defendants Omaha and Sanitary and Improvement Dis- 
trict No. 130 of Douglas County allied themselves with 
Westroads. The district court at the close of all the 
evidence rendered judgment for defendants. Plaintiff 
appeals, 

Plaintiff asserts that district No. 130 foisted upon 
Omaha obligations that Westroads ought to have as- 
sumed. He ‘also asserts breach of covenants that were a 
condition of extraterritorial rezoning by Omaha at West- 
roads’ request. Other assignments of error are re- 
solved against him. 

Defendants contend: (1) Plaintiff has no standing 
to sue; (2) Omaha possessed no power to covenant to 
curtail exercise of its authority; (3) a consent decree 
transferring general obligations of district No. 130 on 
annexation of the land by Omaha barred Omaha from 
reapportioning special benefits to Westroads’ property; 
and (4) by the consent decree Omaha waived the bene- 
fits of the covenants. 

In 1959 the land in question was subject to the juris- 
diction of Omaha over zoning within 3 miles outside the 
city boundaries. Rezoning was necessary for the con- 
struction of a shopping center, but opposition formed. 
Neighbors protested and the Omaha planning board dis- 
approved, but the Omaha council recommended  recon- 
sideration by the board, 
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In July 1960 the Omaha council resolved (1) to pre- 
pare ordinances for the rezoning that Westroads and the 
president and majority stockholder, John Wiebe, were 
requesting, and (2) to require submission of covenants 
to insure fulfillment of certain representations by West- 
roads and Wiebe to Omaha. 

On October 3, 1960, Westroads and other private par- 
ties agreed upon protective covenants for the use and 
benefit of Omaha. An explanatory provision read: 
“To secure the requested rezoning ... (Westroads and 
Wiebe) represented to... Omaha... that grade-sepa- 
rated access would be provided without cost to... 
Omaha to eliminate left turns across Dodge Street by 
vehicular traffic moving into and out from the regional 
shopping center.” The agreement under the subtitle 


“Covenants” read: ‘Wiebe and Westroads .. . covenant 
... for the use and benefit of ... Omaha... as fol- 
lows: ...e. The regional shopping center ... may 


not be opened to the public... unless... a traffic grade- 
separated access approved by the Department of Roads 
of the State of Nebraska has been constructed without 
cost to . . . Omaha to carry vehicular traffic... to 
and from ... (the shopping center and parking lot) 
in such a manner as to eliminate the necessity for left 
turns across the surface of . . . Dodge Street . . ..” 

The two subsequent ordinances effecting the rezoning 
were targets of litigation. Wiebe there testified that 
he and Westroads on April 20, 1960, had represented 
to the Omaha planning director the payment for cost 
of the interchange and two loops as follows: Wiebe 
and Westroads would pay the cost approximated at 
$600,000, less any aid that state government might fur- 
nish; and they would also pay construction costs of 
some public streets. The district court declared the 
ordinances void, but on appeal we reversed the judg- 
ment and directed dismissal of the suit. See Bucholz 
v. City of Omaha, 174 Neb. 862, 120 N. W. 2d 270 (1963). 

In the trial of the present case Wiebe conceded hav- 
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ing’ stated in effect to the Omaha council that he and 
Westroads “would find a way to build it free of cost 
to the City.” 

To meet the requirement that only public entities 
were eligible for financial aid from the State, lawyers 
advised Wiebe to petition the district court for forma- 
tion of defendant district No. 130. To qualify four 
representatives of Wiebe Enterprises, Wiebe caused 
Westroads to convey 1,000 square feet of the land to 
each of the four. Westroads possessed options to re- 
purchase, The district was formed, and the engineer 
of Westroads was engaged as engineer of the district. 
General and special benefits were apportioned after a 
hearing on a date not expressly stated in the record. 
The district did not notify Omaha of the hearing, and 
we assume that a statute required such notification. See, 
former § 31-749, R. R. S. 1943,.as amended by Laws 
1961, c. 142, § 7, p. 415, Laws 1965, c. 157, § 1, p. 504, 
and Laws 1967, c. 190, § 1, p. 524. 

The designs for the interchange street improvements, 
and the two loops in the Bucholz case were approved 
in substance by Omaha and the State. The district’s 
share of the cost of construction, $230,992.66, was as- 
sessed as general benefits by the district. Special assess- 
ments out of $1,152,223.20, the cost of all improvements 
that the district made, totaled only $137,465.59. 

The district in June 1968 petitioned the district court 
for approval of a bond issue of $1,600,000, and it duly 
notified Omaha of the petition. In June the court in a 
default decree approved the issue and confirmed all pro- 
ceedings relating to the validity of the bonds. 

Effective May 15, 1969, an Omaha ordinance annexed 
the land of Westroads, and in June the district court 
with consent of Omaha decreed transfer of the assets 
and liabilities of district No. 130 to Omaha. No one ap- 
pealed from the decree. No one brought an action within 
30 days after May 15, as required by section 31-764, R. 
R. S. 1943, relating to the accounting by the district 
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trustees. Omaha thus assumed all general obligations 
which included the item of $230,992.66. 

The operation of sanitary and improvement districts 
under legislation then in force has been criticized. See 
Comments, 5 Creighton L. Rev. 269 (1971-72). Criti- 
cism is one thing, fraud, another. The proceedings con- 
cerning the proposed bond issue did not deceive Omaha. 
Upon dissolution of district No. 130 Omaha was bound 
by all findings, orders, and assessments made by the 
district to the same extent the district was bound. § 
31-763, R. R. S. 1943. Statutory provisions may cut 
across issue preclusion at common law. Lost Creek 
Drainage Dist. v. Elsam, 188 Neb. 705, 199 N. W. 2d 
387 (1972). A similar rule applies to claim preclusion. 
Vestal, Res Judicata/Preclusion, V-504 (1969). Further- 
more, an Omahan as such has no derivative right greater 
than the right Omaha possesses. See Cathers v. Moores, 
on rehearing, 78 Neb. 17, 113 N. W. 119 (1907). Plain- 
tiff’s claim of fraud is not well taken. 

The representations by Wiebe and Westroads were 
made in contemplation of annexation. Omaha would 
not have been otherwise subject to liability for the 
project. The written covenants are ambiguous, and we 
interpret them in conformity with the representations 
outside the document. 

On the issue of standing, no statute expressly author- 
izes a resident taxpayer to litigate an “affirmative” 
claim on behalf of Omaha. A derivative “defense” is 
authorized. See, § 14-810, R. R. S. 1943; Lynch v. City 
of Omaha, 153 Neb. 147, 43 N. W. 2d 589 (1950). Rea- 
sons for allowing derivative “defenses” but not “af- 
firmative” claims were given in Cathers v. Moores, 78 
Neb. 13, 110 N. W. 689 (1907), but on rehearing, supra, 
the opinion was modified. The latter without reference 
to any statutory provision stated: “‘...If a taxpayer, 
to avoid the burdens of needless taxation, may sue to 
prevent public officers from squandering public money, 
there is, it seems to us, no good reason why he may not 
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also commence and prosecute to judgment an equitable 
action for the enforcement of a corporate claim which 
the officers of the corporation have refused to en- 
force... .”’” 

Cathers was decided prior to the enactment in 1921 
of what is now section 14-810, R. R. S. 1943. In re- 
spect to the City of Lincoln the Legislature once ex- 
pressly authorized affirmative derivative claims by tax- 
payers, but it subsequently repealed the provision so 
as to authorize only derivative defenses. See Consen- 
tino v. Carver-Greenfield Corp., 433 F. 2d 1274, at 1277, 
n. 3 (8th Cir., 1970). 

We conclude that plaintiff's claim comes within the 
spirit of section 14-810, R. R. S. 1943, although it is not 
technically referable to threatened expenditure of pub- 
lic funds. Cf. Taxpayers’ League v. Wightman, 139 Neb. 
212, 296 N. W. 886 (1941). Plaintiff possesses standing. 

The argument whether Omaha had power to covenant 
to curtail exercise of its authority is moot, for Omaha 
was simply a third party beneficiary. The effect of the 
protective covenant agreement was to give some further 
assurance to Omaha and the adjoining landowners that 
the applicants had made the representations in good 
faith. Bucholz v. City of Omaha, 174 Neb. 862, at 874, 
120 N. W. 2d 270 (1963), cited in the following articles: 
Shapiro, “The Case for Conditional Zoning,” 41 Temple 
L. Q. 267 (1968); Comments, 12 U. C. L. A. L. Rev. 897 
(1965). 

Defendants correctly assert that the consent decree 
in the annexation proceeding prevents Omaha from re- 
apportioning benefits to Westroads’ property. The de- 
cree did not constitute, however, a waiver by Omaha 
of the benefit of the private covenants. 

The argument on waiver touches the question of 
claim preclusion by the consent decree. The annexa- 
tion proceeding was special, and the beneficiary rights 
of Omaha did not arise out of the transaction or subject 
of the action on which the annexation proceeding rested; 
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the provision for cross-claims in section 25-813, R. S. 
Supp., 1972, did not apply. That aspect of claim pre- 
clusion was inoperative, and Omaha ought to recover 
judgment against Westroads in the present case. 

The judgment in favor of Sanitary and Improvement 
District No. 130 is affirmed. The judgment in favor of 
the other defendants is reversed and the cause remanded 
with directions to render judgment for Omaha against 
Westroads in the amount of $230,992.66 on plaintiff's 
derivative claim. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


In RE ESTATE OF ERNEST TRAVIS, DECEASED. 
Howarp E. TRAVIS, APPELLANT, Vv. MANFoRD TRAVIS, 
APPELLEE. 

202 N. W. 2d 185 


Filed November 17, 1972. No. 38450. 


1. Wills. In construing a will, a court must ascertain the intent 
and purpose of the testator as disclosed by the language of the 
will. The object is to carry out the intention of the testator as 
shown by the will in the light of attendant circumstances. 

The burden of proving an intention to change the 

testamentary plan of disposition is on the party claiming the 

change of intention. 


Appeal from the district court for Scotts Bluff County: 
Trep R. FEIDLER, Judge. Reversed and remanded. 


_ Wright & Simmons, John F. Wright, and John F. Sim- 
mons, for appellant. 


Van Steenberg, Winner & Brower, for appellee. 


Heard before Wuirte, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinTon, JJ. 


McCown, J. 
This is an action to construe the will of Ernest Travis. 
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The sole issue is whether an inter vivos cancellaticn 
of certain indebtedness from one son during the life- 
time of the testator should be accounted for and in- 
cluded in the division and distribution of the decedent’s 
estate. The district court construed the will to. require 
accounting for the indebtedness of $15,000 in the dis- 
tribution of the property of the estate. The debtor son 
has appealed. We reverse the judgment of the district 
court. . 

Ernest Travis executed a will on September 19, 1966, 
while in the hospital, and died less than 4 months later 
on January 17, 1967. The decedent was survived by 
his two sons, Manford Travis and Howard E. Travis. 
At the time of execution of the will, Howard E. Travis 
was indebted to the testator in the sum of $15,000. The 
indebtedness was represented by three promissory notes, 
one for $5,000 dated July 21, 1964; one for $6,000 dated 
July 27, 1964; and the third for $4,000 dated October 
27, 1965. One note was signed by Howard E. Travis, 
one was signed by him and his wife, and one by his 
wife only. All notes bore interest at the rate of 5 per- 
cent per annum, and all were for sums advanced as 
loans and paid to Howard E. Travis by the decedent, 
Ernest Travis. Manford Travis, the decedent’s other 
son, was not indebted to his father in any amount. 

Relevant portions of the testator’s will provided: “3) 
I direct my executors, hereinafter named, to divide the 
residue of my estate into two shares, designated Share 
A and Share B, which shall be of equal value * * * In 
the division of said estate, I direct that the values used 
shall be as are finally accepted by the Director of In- 
ternal Revenue in the audit of my estate tax and sift 
tax returns. In the making of such division, I do fur- 
ther direct that my executors shall take into account 
property owned by me and either of my sons as joint 
tenants with right of survivor, or by me as Trustee 
for the benefit of either of my sons and such of the 
gifts made by me after the 18th day of December, 1961, 
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as are reported on the Federal Gift Tax return. The 
values of such gifts shall be such as is shown on the 
gift tax return as it is finally audited and approved 
by the Director of Internal Revenue. * * * 

“4) To my son, Howard E, Travis, I hereby devise 
and bequeath Share A, and to my son, Manford N. 
Travis, I hereby devise and bequeath Share B. 

“5) In the making of the division of the residue of 
my estate as aforesaid, I direct that no accounting shall 
be taken of any moneys due or owing me by either 
of my sons or any gifts made to them which are not re- 
ported on a gift tax return; such obligations and such 
advances shall not be considered as a part of my estate 
for any purpose whatsoever, and such obligations, if 
any, are hereby satisfied and no effort shall be mad2 
to collect the same.” 

After returning home from the hospital about October 
1, 1966, the testator made a substantial division of his 
property between his sons. At about the same tims, 
the testator advised his son, Howard E. Travis, and his 
wife that he was going to forgive the promissory notes. 
The notes were delivered to the wife of Howard E. 
Travis and later the testator marked the notes paid. 

Ernest Travis never made a gift tax return. Two 
years after the testator’s death, a federal gift tax re- 
turn was prepared and filed by the executors which 
showed the gifts made by the testator when he sub- 
stantially divided his property on or about October 1, 
1966, as well as other gifts in 1966, and included “can- 
cellation of indebtedness Howard Travis $15,000.” The 
items shown were reported on the inventory of the 
estate and all described as “Property transferred in 
contemplation of death.” They were all accounted for 
and included in making the division of the residue of 
the estate. There is no evidence in the record outside 
the will concerning what the testator’s intentions were, 
other than the testator’s conduct in dividing the prop- 
erty and canceling the indebtedness. 
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The district court determined that the testator in- 
tended to treat his two sons equally; that gifts includ- 
able on a gift tax return were to be considered in the 
distribution and division between his sons; and that 
the cancellation of the $15,000 indebtedness of Howard 
E. Travis was a gift and was required to be taken into 
consideration in the final distribution of the assets of 
Ernest Travis, deceased, and charged to the share cf 
Howard E. Travis. 

In construing a will, a court must ascertain the in- 
tent and purpose of the testator as disclosed by the 
language of the will. The object and purpose of the 
court is to carry out and enforce the true intention cf 
the testator as shown by the will itself in the light of 
attendant circumstances under which it was made. 
Berning v. National Bank of Com. Tr. & Sav. 176 Neb. 
856, 127 N. W. 2d 723; Katt v. Claussen, 174 Neb. 603, 
118 N. W. 2d 1002. 

The problem here is complicated by the fact that the 
testator, in contemplation of death, made a substantial 
division of his property and canceled the indebtedness 
after the execution of the will and before his death. 
There is no disagreement that if the testator had not 
forgiven and canceled the indebtedness during his life- 
time, the indebtedness would have been satisfied at 
the testator’s death under the specific terms of the 
will. No accounting was to be taken in that event nor 
was the indebtedness to be considered a part of his 
estate for any purpose. The language of paragraph 5 
specifically directs that result and also affirmatively 
demonstrates the intention of the testator to treat his 
sons unequally insofar as any obligations or indebted- 
ness were concerned. 

Paragraph 5 of the testator’s will treats indebtedness 
or obligations as distinct from gifts. It directs that no 
accounting be taken of “any moneys due or owing me 
by either of my sons or any gifts made to them which 
are not reported on a gift tax return; * * *.” The next 
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portion of the sentence states that “such obligations 
and such advances shall not be considered as a part of 
my estate for any purpose whatsoever, * * *.” Here 
again “obligations” and “advances” are separately classi- 
fied. The-final portion of the paragraph, all of which 
is in one sentence, reads: “and such obligations, if any, 
are hereby satisfied and no effort shall be made to 
collect the same.” Here obligations alone are referred 
to and not gifts of any kind. There can be no real 
question but that the testator provided that any obliga- 
tions or indebtedness of either son were intended to be 
satisfied under the terms of the will without any ac- 
counting for it in the division of the residue. 

We note also that the pleadings here admit that, ex- 
cluding the cancellation of indebtedness involved here, 
the gifts made by the testator prior to his death totaled 
$42,675.94 to Howard, and $42,474.85 to Manford. All 
these gifts were in 1966. In addition, the testator can- 
celed Howard’s indebtedness of $15,000. The testator’s 
conduct in canceling the indebtedness of Howard and 
making substantially equal gifts of other property to 
both sons seems clearly intended to carry out the testa- 
mentary plan provided for by the will, rather than to 
change it. The burden of proving an intention to change 
the testamentary plan ought to be upon the party claim- 
ing the change of intention. 

The foundation of appellee’s position is that the testa- 
tor, by canceling the indebtedness of Howard, technically 
changed its nature from indebtedness to a gift. The 
argument then is that the conversion was with the in- 
tention and knowledge that it would effectively change 
the distribution of his testamentary assets under the 
language of the will. We can find no such intention. 
established by his conduct. We think instead the evi- 
dence establishes a desire to carry out the testamentary 
intent and plan set out in the will. 

- There is no evidence that the testator had ever made 
a gift tax return of any kind or that he knew that can- 
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cellation of this indebtedness constituted a gift and 
was reportable. One fact is quite clear on the face 
of the will itself. The testator intended to have any 
indebtedness of his sons to him forgiven. The fact that 
he carried out that intention during his lifetime is con- 
sistent with the testamentary plan shown in his will. 
It should not be interpreted as indicating a change of 
intention. 

While the situation here is not identical with the 
situation involved in the ademption of a legacy, it is 
analogous. The burden of proving an intention to 
change the testamentary plan is on the party claiming 
the change of intention. See, In Re Estate of Wantz, 
137 Neb. 307, 289 N. W. 363; Austin v. Austin, 147 
Neb. 109, 22 N. W. 2d 560. 

The evidence here establishes an intent on the part 
of the testator to cancel and satisfy any and all in- 
debtedness of his two sons without any accounting 
against their testamentary shares. He carried out that 
intent by canceling and satisfying such indebtedness 
in contemplation of death. The fact that the act of inter 
vivos cancellation created technical changes in the de- 
scription of the property and consequent ambiguities 
in application of the language of the will was insuffi- 
cient to meet the burden of proving a change of testa- 
mentary intent. 

The judgment of the district court is reversed and 
the cause remanded. 

REVERSED AND REMANDED. 


DaLE MATHINE ET AL., APPELLANTS, V. KANSAS-NEBRASKA 
NATURAL Gas ComMPANY, INC., A CORPORATION, APPELLEE. 
202 N. W. "ba 191 


Filed Movemper 17, 1972. No. 38452. 


at Gas: Negligence. One engaged in the installation of gas appli- 
‘ances must exercise a high degree of care consistent with the 
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dangerous nature of the commodity to be used in the appliance. 

2. Witnesses. There is no exact standard for fixing the qualifi- 
eations of an expert or skilled witness. 

An expert or skilled witness will be deemed qualified 

if, and only if, he possesses special skill or knowledge respect- 

ing the subject matter involved so superior to that of men in 
general as to make his formation of a judgment a fact of proba- 
tive value. 

An expert may be qualified by his formal education or 
practical experience. 

5. Witnesses: Trial: Appeal and Error. The trial court is given 
large discretion in determining whether or not the witness’ 
qualification to state his opinion has been established and this 
discretion will not ordinarily be disturbed on appeal unless 
there is an abuse of that discretion. 

6. Witnesses. An expert may base his opinion upon facts observed 
by him personally. 

7. Witnesses: Trial. Whether an expert opinion is necessary or 
permissible to establish the cause of a fire would depend upon 
the nature of the case. 

Who may be competent to testify as an ex- 
pert in determining the cause or origin of a fire may depend 
upon the type of the particular fire in question. 

9. Trial: Evidence: Motions, Rules, and Orders. When the defend- 
ant moves for a directed verdict, he admits as true the evidence 
of the plaintiff who is then entitled to the benefit of every 
reasonable inference deducible from the evidence submitted. 


Appeal from the district court for Kearney County: 
FrepD R. [Rons, Judge. Reversed and remanded. 


Ross & Schroeder, for appellants. 


James D. Conway, E. J. Jackson, and Robert A. Miller, 
Jr., for appellee. 


Heard: before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToN, and Cuinton, JJ. 


PER CURIAM. 

Plaintiffs brought this action against the defendant 
gas company to recover for damage to a mobile home 
and its contents from fire which occurred on January 
25, 1967, alleged to have resulted from the negligence 
of the defendant in the installation of equipment con- 
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verting the furnace in the mobile home from liquified 
petroleum to natural gas usage. The conversion kit was 
furnished by the plaintiffs. The alleged negligence was 
the failure of the defendant to install a gas pressure 
regulator which was a part of the kit. At the close of 
the plaintiffs’ evidence the defendant moved for a di- 
rected verdict on the grounds of the insufficiency of the 
evidence to present a jury question. The motion was 
sustained. Plaintiffs filed a motion for new trial which 
was overruled and the plaintiffs appeal. 

Plaintiffs assign as error the direction of the verdict 
and the sustention of the defendant’s objection to the 
opinion testimony of one Herman Nolte as to the cause 
of the fire. 

The following is a summary of the pertinent evidence 
introduced by the plaintiffs. They ordered and received 
from the manufacturer of the furnace a natural gas 
conversion kit. The kit consisted of orifices and a pres- 
sure regulator. The plaintiffs requested the defendant 
to convert the furnace in the mobile home from liquified 
petroleum to natural gas use and this the defendant 
agreed to do. An employee of the defendant came to 
do the work and the plaintiffs gave him the conversion 
kit. The employee installed the orifices but not the 
gas regulator. Mrs. Mathine testified that the employee, 
during the course of the work, came to her with the 
pressure regulator and asked her what it was and if 
it was to be installed on the furnace. She told him 
she did not know, but obtained for him the furnace 
instruction manual which came with the mobile home. 
The two of them examined the manual together but 
found nothing with reference to the regulator. 

The manual itself was offered and received in evidence 
at the trial. It contains the following: 

“10. ADJUSTING THE UNIT 
“General Controls KX36HR combination gas control 
valve is used on all models except the 2681B. This 
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model uses a General Controls B57 combination valve. . 
“Gas Controls 

“Included in the KX36HR Control are pressure regula- 
tor, solenoid gas valve, and main manual gas valve. 
(See Figure 10.) The pressure regulator is adjustable 
between 3 and 4 inches w.c. On furnaces equipped for 
L.P. Gas, working parts have been removed from the 
pressure regulator. The valve provides 100% shutoff 
to both the pilot and main burner. 

“The B57 combination valve is shown in Figure 11. It 
imcludes a main manual gas valve, diaphragm valve, 
safety valve which provides 100% shut-off to both the 
pilot and main burners, and a pressure regulator on the 
natural gas control. 

“The pressure regulator is set at 314” W.C. and is ad- 
justable between 3 and 4 inches W.C. 

“There is no pressure regulator on the L.P. gas valve.” 
(Emphasis supplied.) 

Figure 10 in the maintenance manual shows a picture 
of a control including a pressure regulator attached. 
Figure 11 shows a picture of another control. It appears 
to contain a regulator within the unit itself. 

The plaintiffs retained the pressure regulator when 
it was returned to them by the defendant’s employee 
when he had finished his work and it was introduced 
into evidence at the trial. 

There was also received and introduced into evidence 
a furnace operations manual which plaintiffs had re- 
ceived at the time of the purchase of the mobile home. 
This operations manual included a warranty and in ap- 
propriate spaces provided therein there appear in inked 
handwriting the model number, 2682B, the serial num- 
ber of the unit, the date of installation, and the name of 
the installer. This evidence would be sufficient, in the 
absence of objection, to establish that the furnace was 
the type which was equipped with the control shown 
in figure 10. 

The conversion was made on September 22, 1966. The 
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furnace functioned satisfactorily until January 25, 1967, 
when Mrs. Mathine and the children discovered flames 
coming from the furnace. She testified that it was 
“roaring at that time.” The fire department was called. 
It extinguished the fire but not before the mobile home 
and contents were badly damaged. 

After the fire the furnace and mobile home were in- 
spected on separate occasions by Herman Nolte and 
Jeff Banta. Nolte had been in the heating and air 
conditioning business since 1946 and was an experienced 
furnace installer and repairman. He had attended manu- 
facturer’s schools on furnace installation and repair. He 
testified with reference to furnaces that “basically the 
entrance of gas and burning of gas and exhaust of the 
fumes is pretty much alike on all of them,” and that 
they all have blowers, burning chambers, valves, and 
pressure regulators. He further testified that a furnace 
such as the plaintiffs’, while it was burning L.P. gas, 
did not require a regulator because there was a regulator 
on the L.P. tank itself, but that upon conversion the 
natural gas “pressures would have to be a little bit 
different, and it should have a regulator right on the 
furnace.” The court thereafter struck an immediately 
following answer to the same effect because “I don’t 
think you have laid the foundation for your question as 
to this furnace that you are talking about.” The court 
and counsel had apparently overlooked the fact that 
the insertions in the operations manual identified the 
plaintiffs’ furnace as a model 2682B which, according 
to the installation manual, uses a KX36HR control from 
which parts of the pressure regulator have been removed 
for liquified petroleum use. 

Nolte made his inspection of the plaintiffs’ furnace on 
February 3, 1967. At that time he was shown by Mr. 
Mathine the pressure regulator. This regulator he 
identified from the witness stand and stated he was 
familiar with the type of regulator and knew how it 
worked. He testified that its purpose was “to keep the 
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pressure constant so that your .. . flame would have 
proper combustion.” He also testified his inspection 
on February 3 showed that the furnace had no gas pres- 
sure regulator on it. It had only a control valve with- 
out a pressure regulator. 

He noted that the wooden furnace enclosure was 
charred opposite the openings or “knockouts” of the 
furnace. The wood was separated from the furnace 
about 144 inches. He was asked if he had an opinion 
as to the cause of the fire. He stated he did. When 
asked what that opinion was, an objection by the de- 
fendant was sustained. The plaintiffs then made the 
following offer of the witness’ answer: “. . . because 
of the absence of the pressure regulator, the furnace 
overfired thereby causing flame to occur outside of the 
natural combustion chamber and traveling in such a 
direction as to place itself outside the knock-out holes 
heating the wood paneling to its flush (sic) point and 
thereby causing the ensuing fire.’ The ground of the 
defendant’s objection was that “no proper foundation 
laid to qualify the witness as being competent, able to 
act as an expert witness in giving the cause of the fire, 
or being able to testify based on the foundation made as 
to the cause of the fire.” 

Jeff Banta, a deputy state fire marshal, was called 
by the plaintiffs. He testified his duties included the 
investigation of the causes of fires and the making of 
reports of such investigations to the State Fire Marshal 
in Lincoln. He had been a deputy state fire marshal 
for 22 years and had special training which included 
methods of investigating and determining the causes 
of fires. 

Banta was asked by the fire chief of Minden, Nebras- 
ka, to investigate the fire in question. On February 7, 
1967, he made an inspection of the plaintiffs’ burned 
mobile home. His purpose was to “determine the 
cause of the fire .. . and where it started.” He started 
the inspection at the furnace. He stated: “This is 
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where the fire itself in our opinion started.” He then 
went on to describe what he had observed and stated: 
“It started at the heating plant or furnace.” He was 
asked if he had an opinion as to the cause of the fire 
and he stated he did. He was then asked his opinion 
and in response he stated: “... there was an overburn 
in the furnace that caused the fire; overheating.” He tes- 
tified there was no pressure regulator on the furnace, 
but was not asked to express his opinion as to whether 
the absence of the regulator caused the overheating. 
This apparently because he did not consider himself 
qualified in that respect, stating: “I had to get somebody 
to help me on that.” 

The basic question that must be answered is whether 
the above evidence will support a finding that the de- 
fendant did not exercise in making the conversion that 
degree of care which the law requires. It is generally 
recognized that one engaged in the installation of gas 
appliances must exercise a high degree of care con- 
sistent with the dangerous nature of the commodity to 
be used in the appliance. Fonda v. Northwestern Public 
Service Co., 134 Neb. 430, 278 N. W. 836. 

The plaintiffs’ theory of the case was that the al- 
leged failure of the defendant to include the pressure 
regulator in the conversion installation was negligence 
or evidence of negligence. This is an area in which some 
expertise is required and the average person unfamiliar 
with the mechanics of gas furnaces would not know what 
the effect of the failure to install the gas regulator would 
or could be. In order for such failure to constitute neg- 
ligence or evidence of negligence one needs to know 
whether such failure can, could, or is likely to resu%t 
in harm of the general type which occurred, and whether 
a skilled or knowledgeable installer or repairman would, 
in the exercise of that degree of care the law imposes 
upon him, not fail to install the regulator. There was ino 
direct evidence to this effect either by expert testimony, 
or someone skilled in the field, or by introduction of 
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approved industry standards or codes such as those of 
the National Fire Prevention Association or those pro- 
mulgated by the gas industry. It is true the installa- 
tion manual, exhibit 4, would lead to the conclusion that 
such a pressure regulator would be required, but there 
is nothing there to establish directly or by reasonable 
inference that the lack of the pressure regulator would 
be dangerous. Perhaps, as far as that manual is con- 
cerned, the absence of the regulator could simply result 
in the failure of the furnace to function properly. If 
that were the case then there would be no evidence of 
negligence of a type likely to cause the kind of harm 
which occurred and hence no jury issue. 

Nolte’s direct testimony was simply that the purpose 
of the regulator was “to keep the pressure constant so 
that your . . . flame would have proper combustion.” 
That testimony leads to no conclusion that the absence 
of the pressure regulator is dangerous in the sense that 
it might cause a fire. Banta testified, as we have noted, 
the cause of the fire was the overheating of the furnace 
but he was not able to state that this was attributable 
to the absence of the pressure regulator. We must as- 
sume, of course, there are other possible causes of the 
overheating of a furnace such as is here involved. It 
did apparently function satisfactorily for a period of 4 
months following the conversion. 

This brings us back to the offer of the opinion testi- 
mony of Nolte which was to the effect that the cause 
of the fire was the failure to install the pressure reg- 
ulator. Was the trial court correct in ruling that Nolte 
was not competent to express opinion as to causation? 
As we will note shortly, the offered testimony has im- 
plications extending beyond the issue of proximate 
cause. 

There is no exact standard for fixing the qualifica- 
tions of an expert or skilled witness. Sioux City & 
P. R.R. Co. v. Finlayson, 16 Neb. 578, 20 N. W. 860, 49 
Am. R. 724. Such a witness will be deemed qualified 
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if, and only if, he possesses special skill or knowledge 
respecting the subject matter involved so superior to 
that of men in general as to make his formation of a 
judgment a fact of probative value. 32 C. J. S., Evi- 
dence, § 457, p. 98; Kohler v. Ford Motor Co., 187 Neb. 
428, 191 N. W. 2d 601. An expert may be qualified by 
his formal education or practical experience. Allender 
v. Chicago & N.W. Ry. Co., 119 Neb. 559, 230 N. W. 
102; Luedeke v. Chicago & N.W. Ry. Co., 120 Neb. 124, 
231 N. W. 695, 71 A. L. R. 912. The trial court is 
given large discretion in determining whether or not 
the witness’ qualification to state his opinion has been 
established and this discretion will not ordinarily be 
disturbed on appeal unless there is an abuse of that 
discretion. Whittington v. Nebraska Nat. Gas. Co., 177 
Neb. 264, 128 N. W. 2d 795. An expert may base his 
opinion upon facts observed by him personally. Ken- 
nedy v. Woods, 131 Neb. 217, 267 N. W. 390. 

Whether an expert opinion is necessary or permis- 
sible to establish the cause of a fire would depend upon 
the nature of the case. Neal v. Missouri P. Ry. Co., 98 
Neb. 460, 153 N. W. 492; Annotation: Cause of Fire—- 
Opinion Evidence, 88 A. L. R. 2d at 247. Who may 
be competent to testify as an expert in determining 
the cause or origin of a fire may depend upon the type 
of the particular fire in question. 88 A. L. R. 2d 253. 
In Neal v. Missouri P. Ry. Co., supra, no expert opinion 
was permitted because it was within the competency 
of the jury itself to determine from the facts in evidence 
the cause of the fire. 

As applied to the evidence in this particular case, it 
requires no expertise to know that if flames project 
outside a furnace and remain in contact with wood or 
other combustibles for a sufficiently long time, such 
material will ignite. This is within the competence of 
the average layman and juryman and expert testimony 
would be superfluous. 

On the other hand, what might cause the projection 


256 NEBRASKA REPORTS [VoL. 189 
Mathine v. Kansas-Nebraska Nat. Gas Co., Inc. 


of the flames in the first place may not be within the 
competence of the average layman or juryman. Elec- 
tricians, for example, have been held competent to tes- 
tify to the cause of a fire where the evidence tends 
to show that the fire was of electrical origin. Sellers 
v. Montana-Dakota Power Co., 99 Mont. 39, 41 P. 2d 
44; Brown v. Eakins, 220 Ore. 122, 348 P. 2d 1116. See, 
also, Crisman v. Southwest Central Rural Elec. Coop. 
Corp., 397 Pa. 414, 155 A. 2d 621. 

It seems clear to us the qualifications of Nolte were 
such that he was qualified to give his opinion that the 
absence of a pressure regulator caused the furnace to 
overfire resulting in flaming occurring outside the com- 
bustion chamber of the furnace through the knockout 
holes where the flames could come in contact with 
combustible material. 

It is to be observed that a trained and experienced 
furnace repairman could be expected to know the stand- 
ards and requirements of a furnace conversion such as 
is here involved and what would be the possible or prob- 
able consequences of a failure to perform some par- 
ticular element of the conversion. If after qualification 
for experience or education or both, an expert or skilled 
witness testifies that he does know and does have an 
opinion on the particular point in issue, he would nor- 
mally be qualified to give that opinion. It, of course, 
may be that the opinion is in fact not well founded cr 
it involves a matter on which expert or skilled wit- 
nesses may disagree, but this may be shown by opposing 
experts and the jury must decide. We hold the trial 
court abused its discretion in sustaining the objection 
to the opinion of Nolte. 

We now return to the question of whether the evi- 
dence received and that properly offered was sufficient 
to permit a jury to find the defendant was in fact neg- 
ligent. Because of the failure of the plaintiffs to intro- 
duce and direct evidence of standards applicable to 
such conversions (specifically as to the necessity of the 
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inclusion of the pressure regulator), and the likely cr 
probable consequences of the failure to include the 
regulator, a close question is presented. It is a ques- 
tion of inferences. When the defendant moves for a 
directed verdict, he admits as true the evidence of the 
plaintiff who is then entitled to the benefit of every 
reasonable inference deducible from the evidence sub- 
mitted. Fonda v. Northwestern Public Service Co., 
supra; Driekosen v. Black, Sivalls & Bryson, Inc., 158 
Neb. 531, 64 N. W. 2d 88; Wisnieski v. Coufal, 188 Neb. 
200, 195 N. W. 2d 750. 

The answer of Nolte was relevant and competent for 
two purposes. Not only on the probable cause of the 
fire, but on the general question of whether the failure 
to install a pressure regulator in converting this parti- 
cular model of furnace from liquified petroleum to 
natural gas use could result in overheating and fire 
outside the furnace. The previously quoted provisions 
of the installation manual indicated such regulators 
were needed but did not indicate why. Nolte’s offered 
testimony supplied that gap. 

Based on the foregoing, we believe if the jury ac- 
cepted the foregoing testimony and evidence as true, 
the following inferences of negligence could reasonably 
be drawn by them. A gas pressure regulator is re- 
quired to be installed in this model furnace in con- 
verting it to natural gas use; and that at least one of the 
reasons for installation is to prevent the possibility of 
the furnace overheating and projecting flames from the 
combustion chamber through knockouts to the exterior 
of the furnace. It could reasonably then conclude a 
furnace repairman in the exercise of the care required 
would or ought to know this and the failure to make 
such installation was negligence. 

REVERSED AND REMANDED. 

Cuinton, J., dissenting. 

I dissent. Rule 8a2(3), Revised Rules of the Supreme 
Court, 1971, provides in part as follows: “. . . that 
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consideration of the cause will be limited to errors as- 
signed and discussed.” 

The assignment of error relative to exclusion of the 
opinion of Nolte has not been discussed in the plain- 
tiffs’ brief, either in the statement of facts or in argu- 
ment, and no authorities are cited. 

There was no evidence received to show that the lack 
of the regulator could or might cause the overheating 
and that if such was the case the installer should have 
known it. Both of these factors depended upon the 
opinion which was excluded. I have carefully read the 
record and considered the plaintiffs’ contentions. That 
examination discloses that the excluded opinion testi- 
mony was critical to plaintiffs’ case both on the fact 
of negligence and the question of proximate cause. Be- 
cause of the failure of the plaintiffs to comply with Rute 
8a2(3), I would affirm the judgment. 

WuitE, C, J., joins in this dissent. 

BostaucH, J., dissenting. 

I agree with Judge Clinton that the plaintiffs’ failure 
to discuss the assignment of error relating to the ruling 
on the objection to the testimony of the witness Nolte 
waived the error. The case is decided, therefore, on the 
basis of the plain error rule. 

_A ruling as to the qualifications of an expert witness 
is within the discretion of the trial court and ordinarily 
will not be disturbed in the absence of a clear abuse 
of discretion. Whittington v. Nebraska Natural Gas 
Co., 177 Neb. 264, 128 N. W. 2d 795. I find it difficult 
to say that there was such a clear abuse of discretion 
in this case that it constituted a plain error. 
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STATE OF NEBRASKA, APPELLEE, V. MERVIN WHIPPLE, 
APPELLANT. 
202 N. W. 2d 182 


Filed November 17, 1972. No. 38459. 


1. Criminal Law: Evidence: Trial. It is only where there is a 
total failure of competent proof in a criminal case to support 
a material allegation in the information that the trial court 
will be justified in directing a verdict of not guilty. 

2. Criminal Law: Sentences: Appeal and Error. Where the pun- 
ishment of an offense created by statute is left to the discre- 
tion of the court, to be exercised within certain prescribed 
limits, a sentence imposed within such limits will not be dis- 
turbed unless there appears to be an abuse of such discretion. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEILER, Judge. Affirmed. 


C. F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoNn, and CLINTON, JJ. 


SPENCER, J. 

Mervin Whipple appeals his conviction upon a two- 
count information charging him with assault with intent 
to inflict great bodily injury, and a forcible taking of 
property of value with intent to rob and steal. The 
jury found defendant guilty of the lesser-included of- 
fense of assault and battery on the first count, and 
guilty of the offense of assault with intent to commit 
robbery on count two. 

Defendant assigns as error the refusal to direct a 
verdict in his favor; the verdicts of the jury are in- 
consistent as a matter of law; the defendant is being 
punished twice for the same offense; and the sentence 
imposed by the court is excessive and an abuse of dis- 
cretion. We affirm. 

The complaining witness, Franklin Davis, was re- 
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turning from Minatare with his brother when he saw a 
car in a borrow pit and stopped to render assistance. 
Defendant approached Davis’ pickup and said that he 
could use some help. Davis told defendant he would 
get a tow chain. Defendant then told Davis that he 
wanted his pickup. When Davis refused to give it uy, 
defendant hit him a couple of times through the car 
window, opened the door, and pulled him out. Davis 
was then beaten, kicked, slashed with a knife, and placed 
back in the pickup along with two of defendant’s com- 
panions. One of defendant’s companions drove the 
pickup, with defendant riding in the rear box. After 
driving down the road a short distance they saw a police 
car. Defendant and the driver fled from the pickup. 
Davis drove it down the road to meet the police car. 

We first consider defendant’s contention that a ver- 
dict should have been directed. In State v. Martin 
(1964), 177 Neb. 209, 128 N. W. 2d 583, we held: “It 
is only where there is a total failure of competent proof 
in a criminal case to support a material allegation in 
the information that the trial court will be justified in 
directing a verdict of not guilty.” Here the defendant 
told Davis he wanted the pickup and when Davis re- 
fused to give it up, defendant forcibly took it from 
him. The evidence is undisputed that the defendant 
and an accomplice unmercifully beat, kicked, and slashed 
Davis before taking the pickup. 

We consider defendant’s second and third contentions 
together, and determine that the counts are not incom- 
sistent and defendant is not being punished twice for 
the same offense. 

Assault with intent to inflict great bodily injury un- 
der the provisions of section 28-413, R. S. Supp., 1972, 
is a separate and distinct offense from assault with in- 
tent to commit robbery under section 28-409, R. R. S. 
1943. The court instructed the jury as to the distinctions 
between the two offenses, and the jury found the de- 
fendant guilty of assault and battery on the first count, 
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and of assault with the intent to commit robbery on 
the second count. 

The defendant cites State v. Hutter (1945), 145 Neb. 
798, 18 N. W. 2d 203, to sustain his position. That case 
involved the different degrees of homicide which were 
carved out of murder and manslaughter as known to 
the common law. In creating the different degrees of 
homicide, our statute did not set up any new offenses, 
but divided homicide into degrees and graded the punish- 
ment to meet the circumstances of the particular case. 
Here, however, the two counts describe two separate 
offenses and not one. The first is assault with intent 
to inflict great bodily injury, and the second is assault 
with the intent to commit robbery. They are not in- 
consistent. The jury found the defendant guilty of as- 
sault and battery on the first count, and of assault with 
the attempt to rob on the second count. The trial court, 
in passing sentence on the verdicts of the jury, made 
the sentences on the two counts concurrent. 

Defendant’s final contention is that the sentence im-_ 
posed is excessive and an abuse of discretion. The de- 
fendant was sentenced to 6 months in the county jail on 
the first count, and to 6 to 8 years in the Nebraska 
Penal and Correctional Complex on the second count, 
the sentences to run concurrently. The penalty pro- 
vided for assault with the intent to commit robbery 
is not less than 2 nor more than 15 years. The de- 
fendant received 6 to 8 years, which is within the limits 
set by the statute. In State v. Hake (1969), 184 Neb. 
381, 168 N. W. 2d 270, we said: “We have on many 
occasions reiterated the rule that where the punish- 
ment of an offense created by statute is left to the dis- 
cretion of the court, to be exercised within certain pre- 
scribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an 
abuse of such discretion.” Defendant’s presentence re- 
port is not a part of the record herein. If he wished 
this court to review his sentence in the light of the 
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presentence report he should have requested that it be 
made a part of the transcript. There is a suggestion 
in the record that the defendant was on probation 
at the time of the offense. In any event, the offense 
herein was an aggravated one and there is nothing ia 
the record which would indicate that the trial judge 
abused his discretion. 

We affirm the judgment and direct that the defend- 
ant be given credit on the sentence on the second count 
for all time served in the county jail on the first count. 

AFFIRMED. 

McCown, J., concurring only in result and only be- 
cause of the concurrent sentences. 

I cannot concur in the conclusion that a defendant 
may properly be convicted of the offense of assault with 
intent to commit robbery and of the offense of assault 
and battery where both are based upon a single factual 
assault. See § 1.07, American Law Institute Model 
Penal Code, proposed official draft, May 4, 1962. 

SmitH, J., joins in this concurrence. 


GLENN L. BOHLEN, APPELLANT, V. JOHN W. KISSACK, 
Director, DEPARTMENT OF Motor VEHICLES, STATE OF 
NEBRASKA, APPELLEE. 

202 N. W. 2d 171 


Filed November 17, 1972. No. 38478. 


Criminal Law: Administrative Law: Evidence: Trial. In addition 
to the judicial review of records of the Director of Motor Ve- 
hicles it is only completely void judgments, erroneous or fraud- 
ulent records, and abstracts of convictions which may be chal- 
lenged at the evidentiary hearing provided for in the district 
court de novo review of the order revoking a driver’s license. 


Appeal from the district court for Buffalo County: 
S. S. Stpner, Judge. Affirmed. 


Munro, Parker, Munro & Grossart, for appellant. 
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Clarence A. H. Meyer, Attorney General, and jeuics 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, NrewrTon, and: CLINTON, JJ. 


SPENCER, J. 

This is an appeal from the judgment of the district 
court for Buffalo County, upholding the revocation of 
the motor vehicle operator’s license of Glenn L. Bohlen 
by the Director of Motor Vehicles. 

The revocation of appellant’s license was based upon 
the accumulation of points in five separate convictions 
for violations of various traffic laws of Nebraska over 
a 2-year period. Appellant premises his action on the 
alleged invalidity of three of those traffic convictions, 
and the unconstitutionality of section 39-7,129, R. R. S. 
1943. We affirm. 

Appellant predicates his claim of jurisdictional de- 
fects on the fact that the three complaints on which 
the convictions were obtained were filed by persons 
other than the county attorney; that the record does 
not indicate the county attorney consented to their 
filing; and that the court did not receive from the com- 
plainants a bond with sufficient sureties to indemnify 
for wrongful or malicious prosecution, as required by 
section 29-404, R. S. Supp., 1972. The statute provides 
a procedural requirement to protect an individual from 
the filing of false complaints. Granted that it was not 
complied with in the three cases as alleged by the ap- 
pellant, the complaints were processed to conviction 
and the issue was not raised. The judgments of con- 
viction were not void, nor even voidable. No appeals 
were taken from the convictions, and those judgments 
became final. 

In Stauffer v. Weedlun (1972), 188 Neb. 105, 195 N. 
W. 2d 218, we indicated that in addition to the judicial 
review of records of the Director of Motor Vehicles it 
is only completely void judgments, erroneous or fraud- 
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ulent records, and abstracts of convictions which may 
be challenged at the evidentiary hearing provided for 
in the district court de novo review of the order re- 
voking a driver’s license. 

Appellant’s attack on the constitutionality of section 
39-7,129, R. R. S. 1943, is fully answered in Stauffer v. 
Weedlun (1972), 188 Neb. 105, 195 N. W. 2d 218, and 
State v. Lessert (1972), 188 Neb. 243, 196 N. W. 2d 166. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. LLoyp R. MEIntTs, 
APPELLANT. 
202 N. W. 2d 202 


Filed November 17, 1972. No. 38486. 


1. Criminal Law: Intent: Evidence: Trial. Where proof of a dif- 
ferent crime tends to establish motive, criminal intent, or 
guilty knowledge, it is admissible. 

2. Criminal Law: Intoxicating Liquors: Trial: Evidence: Motor 
Vehicles. The refusal of a defendant to submit to a legal chem- 
ical test for intoxication is admissible in evidence. 

3. Criminal Law: Intoxicating Liquors: Trial: Motor Vehicles. 
The prosecuting attorney may comment to the jury on the 
refusal of a defendant in a prosecution for driving while under 
the influence of intoxicating liquor to submit to the chemical 
test which is required by law. 


Appeal from the district court for Gage County: WIL- 
LIAM B. Rist, Judge. Affirmed. 


John McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToNn, and Cuinton, JJ. 


SPENCER, J. 
Defendant appeals a third offense drunk drive con- 
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viction. He predicates his appeal on the admission in 
evidence of his refusal to give a body fluid specimen, 
and on the fact that the deputy county attorney com- 
mented on that refusal in his closing argument to the 
jury. We affirm. 

Defendant has not raised any question as to the suf- 
ficiency of the evidence. We observe, however, that 
it was ample to sustain the conviction without regard 
to the disputed testimony. 

The offense occurred November 4, 1971, in Gage 
County, Nebraska. The defendant, who was involved 
in an accident, refused to give a chemical test for in- 
toxication to comply with the Nebraska Implied Consent 
Law. In the trial, which took place on January 31 and 
February 1, 1972, the State was permitted to show that 
the defendant refused to give a body fluid specimen on 
seven different occasions. 

Section 39-727.03, R. S. Supp., 1971, provides that any 
person who operates or has in his actual control a motor 
vehicle upon a public highway in this state shall be 
deemed to have given his consent to submit to a chem- 
ical test of his blood, urine, or breath for the purpose 
of determining the amount of alcoholic content in his 
body fluid. It further provides that any person who 
refuses to submit to a blood, breath, or urine test re- 
quired pursuant to this section shall be guilty of a crime 
and upon conviction thereof shall be punished as pro- 
vided in section 39-727, R. S. Supp., 1971. 

Defendant argues it was prejudicial error to permit 
the State to show he committed another crime in addi- 
tion to the one for which he was on trial. It is not 
necessary to discuss the cases cited by the defendant. 
They are not in point herein. It is the exception to 
the rule which he urges that is pertinent. 

Where proof of a different crime tends to establish 
motive, criminal intent, or guilty knowledge, it is ad- 
missible. See Henry v. State (1939), 136 Neb. 454, 286 
N. W. 338. That is the nature of the evidence which 
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defendant seeks to exclude. It is proper in a criminal 
case to show defendant’s conduct, demeanor, statements, 
attitudes, and relation toward the crime. These are 
circumstances to be shown. Their weight is for the 
jury. These are admissible if the rules governing their 
admission are strictly observed. A refusal to submit 
to a sobriety test required by law is such a circumstance. 

So far as we can determine, this is the first time that 
the admission of testimony as to the defendant’s-refusal 
to submit to a chemical test for intoxication in his trial 
for driving while under the influence of alcoholic liquor 
has been before this court. While there is a division 
among the various jurisdictions on the admissibility of 
the evidence of the refusal to submit to the test, we 
believe the better rule is the majority one which permits 
the admission of such evidence. Section 39-727.03, R. 
S. Supp., 1971, is very definite: “Any person who 
operates * * * shall be deemed to have given his con- 
sent * * *.” Consent being required, the refusal to 
give the chemical test should be admissible in evidence 
against the defendant. We accordingly hold that the 
refusal of a defendant to submit to a legal chemica‘ 
test for intoxication is admissible in evidence. See State 
v. Holt (1968), 261 Iowa 1089, 156 N. W. 2d 884, a case 
which on its facts is very similar to the instant one; 
and an Annotation on the point in 87 A. L. R. 2d 370. 

In Schmerber v. California (1966), 384 U. S. 757, 86 
S. Ct. 1826, 16 L. Ed. 2d 908, the United States Supreme 
Court held that a blood sample withdrawn from a de- 
fendant’s body without his consent and over his objec- 
tions did not violate his privilege against self-incrimina- 
tion. 

We now consider defendant’s second contention, com- 
ment by the prosecutor on such evidence. It would 
seem that if it is constitutionally permissible to take a 
blood specimen over objection, and if evidence of the 
refusal to give. a specimen is admissible, it should fol- 
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low that it is permissible to comment to the jury on 
the refusal to take the test. 

The following language from City of Westerville v. 
Cunningham (1968), 15 Ohio St. 2d 121, 239 N. E. 2d 
40, is very pertinent herein: “Where a defendant is 
being accused of intoxication and is not intoxicated, the 
taking of a reasonably reliable chemical test for intox- 
ication should establish that he is not intoxicated. On 
the other hand, if he is intoxicated, the taking of such 
a test will probably establish that he is intoxicated. 
Thus, if he is not intoxicated, such a test will provide 
evidence for him; but, if he is intoxicated, the test will 
provide evidence against him. Thus, it is reasonable to 
infer that a refusal to take such a test indicates the 
defendant’s fear of the results of the test and his con- 
sciousness of guilt, especially where he is asked his 
treason for such refusal and he gives no reason which 
would indicate that his refusal had no relation to such 
consciousness of guilt.” 

In the instant case, the trial court gave instruction 
No. 11 which is as follows: “Evidence was received in 
this case purporting to show that defendant was ad- 
vised by the police of the provisions of the implied 
consent law dealing with the taking of specimens of 
body fluid to determine the alcoholic content thereof. 
Such evidence was received solely and for the limited 
purpose of showing compliance by the State with the 
provisions of such law. You must not, therefore, con- 
sider such evidence for any other purpose.” 

Instruction No. 11 would suggest that it may have 
been improper for the prosecutor to have commented 
on the evidence as it was admitted solely to show the 
State was attempting to comply with the law. It is a 
matter of common knowledge that where a fluid test is 
not taken the defense usually uses its absence as an 
argument to question the testimony that the defendant 
was under the influence of alcoholic liquor. We believe, 
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however, that the instruction was more favorable than 
the defendant had any right to expect. 

This type of evidence is not in the class proscribed 
as a violation of the Fifth Amendment by Griffin v. 
California (1965), 380 U. S. 609, 85 S. Ct. 1229, 14 L. 
Ed. 2d 106. That case held a California statute per- 
mitting comment on and inferences to be drawn from 
the failure of a defendant to explain or deny evidence 
against him violated the Fifth Amendment. Schmerber 
v. California (1966), 384 U. S. 757, 86 S. Ct. 1826, 16 
L. Ed. 2d 908, establishes that a chemical test for in- 
toxication is not embraced within the ambit of the Fifth 
Amendment. There is a vast difference between pro- 
hibiting comment on a failure to give incriminating 
testimony which is within the Fifth Amendment and 
comment on the refusal to submit to a chemical test 
which is required by law. Here we have a wrongiul 
refusal to cooperate with a law enforcement officer, a 
refusal which might operate to suppress evidence of in- 
toxication which disappears rapidly with the passage of 
time. We would be derelict in our duty if we were to 
encourage such devices to escape prosecution. 

This prosecution was under the law as it existed in 
1971. Section 39-727.16, R. S. Supp., 1972, was added 
to the statute in 1972. It became effective July 6, 1972, 
after the prosecution herein. Our law now provides 
that if a person arrested pursuant to section 39-727.63, 
R. S. Supp., 1972, refuses to submit to the chemical 
test, the test shall not be given, and the arresting of- 
ficer shall make a sworn report to the Director of 
Motor Vehicles. While we are interpreting our law as 
it existed in 1971 for this case, the 1972 changes in the 
law will not affect the rules enunciated herein. 

Judgment affirmed. 

AFFIRMED. 

McCown, J., concurring in result. 

I do not agree with the implications as to issues not 
directly raised, nor the dicta which places the stamp 
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of approval upon statutory changes not involved and 
not before us. 


STATE OF NEBRASKA, APPELLEE, V. THOMAS J. CONNOR, 
APPELLANT, 
202 N. W. 2d 172 


Filed November 17, 1972. No. 38487. 


1. Searches and Seizures: Motor Vehicles: Criminal Law. A war- 
rantless search of a motor vehicle may be conducted for prob- 
able cause which must be determined by a practical and not 
by any technical standard. 

2. Criminal Law: Evidence: Appeal and Error. This court will 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, or weigh the evidence unless it is so lacking in 
probative force as a matter of law that it is insufficient to sup- 
port a finding of guilt beyond a reasonable doubt. 


Appeal from the district court for Dodge County: 
Ropert L. Flory, Judge. Affirmed. 


Homer E. Hurt, Jr., for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuHirTzE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTon, JJ. 


Wui#tE, C. J. 

The defendant appeals from a conviction for being 
a minor in possession of alcoholic liquor. His appeal 
is predicated upon contentions that the evidence was 
insufficient to sustain the finding of guilt, and the fail- 
ure of the district court to suppress certain evidence 
allegedly obtained as the fruit of'an illegal search. We 
affirm the judgment and sentence of the district court. 

A brief résumé of the facts is sufficient to dispose 
of the contentions of the defendant on appeal. The 
defendant was a passenger in a car driven by another 
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boy when a State Patrolman, having been advised by 
a patrol aircraft that the car was speeding, stopped it 
near Fremont, Nebraska, with the intention of issuing 
the driver a warning ticket. While examining the 
operator’s license of the driver, the officer detected the 
odor of alcohol coming from the driver’s side of the 
vehicle. At the same time he determined from his ex- 
amination of the driver’s license that the driver was 
under 18 years of age. The officer then inquired of the 
boys whether there was any liquor in the car and re- 
ceived no reply. He opened the left front door of the 
vehicle and observed a partially full can of beer near 
the driver. He then circled the car and opened the 
right front door by which the defendant was seated, 
and observed a sack containing a number of unopened 
cans of beer lying on the floor. Lying next to the sack, 
near the defendant’s foot, was an empty can. The de- 
fendant was asked whose beer this was and he replied 
that he guessed it was theirs. After a search of the 
rear seat of the car the boys were placed under arrest. 
The thrust of defendant’s principal objection is that 
the police officer lacked probable cause for a warrant- 
less search of the vehicle under these circumstances. 
The defendant argues that there is nothing in the record 
to indicate that the boys might not have consumed the 
liquor in their own home which is entirely lawful, and, 
of course, that is true. But the issue here is the reason- 
ableness of the officer’s action and what is overlooked 
by the defendant is that he is not here charged or con- 
victed of the crime of consumption of alcoholic liquor 
but of a minor in possession of alcoholic liquor. We have 
recited the facts. It is clear to us that the officer smell- 
ing the alcoholic liquor, with the information obtained 
from the license that the driver was a minor, and what 
he observed considering the appearance of the occupants 
in broad daylight, certainly had probable cause to be- 
lieve that either a crime was being committed in his 
presence or that there was evidence thereof, and his 
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opening of the doors and observing what was in plain 
sight on the floor of the car was not an unreasonable 
search under these circumstances. Probable cause for 
searching a motor vehicle is to be determined in view 
of its mobility and by a practical and not a technical 
standard, and differs from that required to search a 
fixed structure. State v. Forney, 182 Neb. 802, 157 N. 
W. 2d 403, cert. denied, 393 U. S. 1044 (1969). The of- 
ficer had determined that the driver was a minor, had 
smelled the presence of alcohol, and was not required 
to ignore what was apparent from his. observation of 
the defendant and what was in plain sight inside of the 
automobile. Probable cause may result from the use 
of any of the senses. 79 C. J. S., Searches and Seizures, 
§ 69e, p. 850. 

As to the sufficiency of the evidence, this case is 
quite similar and is controlled by our holdings in State 
v. Embrey, 188 Neb. 649, 198 N. W. 2d 322; and State v. 
Reeder, 183 Neb. 425, 160 N. W. 2d 753. The justifica- 
tion for search in this case was very similar to that in 
State v. Reeder, supra. It was ample to sustain a rea- 
sonable inference of conscious possession of alcohol. The 
evidence was sufficient and there is no merit to this 
contention. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


Peps Cota BotrLine Co., LINCOLN, NEBRASKA, ET AL., 
APPELLANTS, V. WILLIAM E. PETERS, TAX COMMISSIONER 
OF THE STATE OF NEBRASKA, ET AL., APPELLEES. 

202 N. W. 2d 582 


Filed November 24, 1972. No. 38482. 


1. Taxation: Sales. The sale of reusable bottles, cartons, and 
shells to bottlers by manufacturers or suppliers is a sale at 
retail subject to the sales tax imposed by the Nebraska Revenue 
Act of 1967. 
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2. Taxation: Classification. The Legislature may classify for the 
purposes of legislation if the classification rests upon a sub- 
stantial difference of situation or circumstance. 


Appeal from the district court for Lancaster County: 
WitiiAM C. Hastines, Judge. Affirmed. 


J. Taylor Greer and Gilbert G. Lundstrom of Woods, 
Aitken, Smith, Greer, Overcash & Spangler, for appel- 
lants. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellees. 


Heard before SPENCER, BosLaucH, SmitH, McCown, 
NeEwrTon, and CLINtTon, JJ. 


Bos.aucy, J. 

This proceeding was commenced by the filing of 
claims for refund of sales taxes paid to the State of 
Nebraska upon certain bottles, cartons, and shells sold 
to the plaintiffs by various manufacturers or suppliers. 
The Tax Commissioner determined the plaintiffs were 
not entitled to a refund of the taxes. The plaintiffs then 
filed their petition for review in the district court pur- 
suant to section 77-27,127, R. R. S. 1943. 

The district court found the plaintiffs were not en- 
titled to a refund of the taxes and affirmed the order 
of the Tax Commissioner. The plaintiffs appeal. 

The plaintiffs are bottlers engaged in the business of 
bottling and distributing at wholesale carbonated bev- 
erages commonly known as “soft drinks.” The beverages 
are placed in bottles or cans; the bottles or cans are 
then placed in plastic or cardboard containers known as 
cartons or in cases known as shells which are used for 
carrying case lots of bottles. The bottles, cartons, and 
shells involved in this litigation are those that are de- 
signed for reuse by the bottler. For convenience, they 
will be referred to as reusable containers. The issue is 
whether the sale of such reusable containers to the 
plaintiffs by manufacturers and suppliers is subject to 
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the sales tax imposed by the Nebraska Revenue Act of 
1967. 

The general theory of the act is to impose a tax on 
the sale of each item of property at some point in the 
chain of commerce. Sales at wholesale and sales of in- 
gredients and component parts to manufacturers are 
generally not subject to the tax. 

Under section 77-2703, R. R. S. 1943, the tax is im- 
posed on the sale of tangible personal property at re- 
tail. Section 77-2702 (11) (c), R. R. S. 19438, provides 
that a sale at retail shall not include the sale of “Non- 
returnable containers when sold without the contents 
to persons who place the contents in the container and 
sell the contents together with the container; containers 
when sold with the contents if the sales price of the 
contents is not required to be included in the measure 
of the taxes imposed by sections 77-2701 to 77-27,135; 
and returnable containers when sold with the contents 
in connection with a retail sale of the contents or when 
resold for refilling. The term returnable containers 
means containers of a kind customarily returned by 
the buyer of the contents for reuse. All other con- 
tainers are nonreturnable containers; * * *.” 

The record establishes that the reusable containers in- 
volved in this case are customarily returned by the 
buyer of the contents for reuse. The bottles are re- 
used, on the average, 4 to 7 times; the cartons, 3 to 20 
times; and the shells, 30 to 45 times. 

The plaintiffs argue that reusable containers do not 
acquire the status or character of “returnable contain- 
ers” until they are actually put in the channels of trade 
as such. The record here establishes that there is a 
difference in fact between reusable containers and nonre- 
usable containers. The reusable bottles are constructed 
of heavier and more durable material and have a 
higher cost to the bottler. Thus, at the time of the 
sale to the plaintiffs, a particular container can be clas- 
sified as reusable or nonreusable. 
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A “deposit” system is used to encourage the return 
of the bottles and shells to the plaintiffs. At the time 
of delivery of the product to a customer, the plaintiffs 
collect or charge a “deposit” on each bottle or shell 
delivered. The customer receives credit for each empty 
bottle and shell returned. The plaintiffs’ customers in 
turn collect a “deposit” for each bottle or shell at the 
time the product is sold and delivered by them, and 
give credit or repay a like amount when empty bottles 
or shells are returned. Although the payment made is 
referred to as a “deposit,” a sale of the bottle or sheil 
takes place and there is no obligation on the part of any 
customer to return or account for bottles or shells. 

Since the containers are sold to the customers at the 
time of delivering the product, the plaintiffs contend 
that the sale of reusable containers to a bottler is a 
sale for resale and not subject to tax. Under this theory, 
the sale to the ultimate consumer would be a sale at 
retail, and the tax would be imposed on each sale of a 
reusable container to a consumer and again upon its 
resale by the consumer. 

The act provides that the sale of “returnable con- 
tainers when sold with the contents in connection with 
a retail sale of the contents or when resold for refilling” 
is not a sale at retail. This is a legislative recognition 
of the fact that bottlers do not purchase reusable con- 
tainers for the purpose of resale, but for use as a means 
to convey their product to the consumer. See, District 
of Columbia v. Seven-Up Washington, Inc., 214 F. 2d 
197; Consumers Co-operative Assn. v. State Commis- 
sioner of Revenue & Taxation, 174 Kan. 461, 256 P. 2d 
850. Thus, the sale to the bottler of reusable containers 
by manufacturers or suppliers is a sale at retail. 

Since the deposits collected are less than the cost of 
new bottles and shells, the plaintiffs contend that some 
part of the cost of the bottles, cartons, and shells is in- 
cluded in the price of the product and thus should be 


Vou. 189] SEPTEMBER TERM, .1972 275 
Pepsi Cola Bottling Co. v. Peters 


subject to the tax only at the time the product is sold 
to the ultimate consumer. 

To the extent that the unreimbursed cost of reusable 
containers is a part of the cost of doing business, it is 
included in the price of the product the same as the 
cost of machinery and equipment in the plant or the 
trucks used to deliver the product. In reality, the re- 
usable containers are a part of the equipment of the 
bottler because they are used over and over again until 
lost or destroyed. This is not a basis upon which to 
conclude that their sale to the bottler by manufacturers 
or suppliers is not subject to tax. Rather, it is a basis 
upon which to conclude that the sale of reusable con- 
tainers to the bottler is a sale at retail and not a sale for 
resale, 

The plaintiffs further contend that the sale of re- 
usable containers to the bottlers should not be subject 
to the tax because the containers enter into and be- 
come an “ingredient or component part” of the product 
and are excluded from a retail sale by section 77-2702 
(11) (a), R. R. S. 1943. The contention would have 
more validity if applied to nonreusable containers since 
they are sold to the consumer with the product and 
never returned. The act recognizes this difference by 
excluding the sale of nonreturnable containers from a 
retail sale when sold without the contents to persons 
who place the contents in the container and sell the 
contents together with the container. § 77-2702 (11) 
(c), R. R. S. 1943. The reusable containers are not an 
ingredient or component part of the product because 
they are dealt with separately, through the system of 
deposit and return, and are reused SE until 
lost or destroyed. 

Finally, the plaintiffs contend that the separate treat- 
ment of reusable containers and nonreusable containers 
for the purposes of the sales tax is arbitrary and un- 
reasonable and, therefore, invalid. The contention is 
without merit because there is a factual basis for the 
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Classification. The Legislature may classify for the pur- 
poses of legislation if the classification rests upon a sub- 
stantial difference of situation or circumstance. Shear 
v. County Board of Commissioners, 187 Neb. 849, 195 
N. W. 2d 151. 

If the plaintiffs’ contention that all containers must 
receive the same treatment for tax purposes were ac- 
cepted, it would not necessarily follow that the sale of 
reusable containers to a bottler would not be subject 
to the tax. It is unnecessary to explore this possibility 
further because we conclude that a valid basis for clas- 
sification exists. 

The judgment of the district court is correct and it 
is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. ALVARO ALVAREZ, 
APPELLANT. 
202 N. W. 2d 600 


Filed November 24, 1972. No. 38443. 


1. Criminal Law: Aiders and Abettors. Whoever aids, abets, or 
procures another to commit any offense may be prosecuted and 
punished as if he were the principal offender. 

: Mere presence, acquiescence, or silence in 
the absence of a duty to act is not enough to constitute one an 
accomplice, and the knowledge that a crime is being’ or about 
to be committed does not constitute one an accomplice. 
Aiding and abetting involves some partici- 
pation in the criminal act or involves some conscious sharing 
in the criminal act, as in something that accused wishes to 
bring about, in furtherance of the common design, either before 
or at the time the criminal act is committed, and it is neces- 
sary that he seeks by his action to make it succeed. 

: The advice or encouragement which will ren- 
der one an accessory before the fact may be by acts, or words, 
but it must, to create guilt, be used with the intent to en- 
courage and abet the crime. 

5. Criminal Law: Evidence: Trial. When the evidence in a crim- 
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inal prosecution is insufficient to prove guilt beyond a reason- 
able doubt the court should direct a verdict for the accused. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLeR, Judge. Reversed and remanded with 
directions to dismiss. 


C. F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr., and Robert G. Avey, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CuLintTon, JJ. 


CLINTON, J. 

The defendant, Alvaro Alvarez, was charged with the 
unlawful sale of cannabis. He was tried before a jury 
on December 1, 1971, a verdict of guilty was returned, 
and the court imposed a sentence of 1 to 2 years in the 
Nebraska Penal and Correctional Complex. He then 
perfected his appeal to this court. He makes the fol- 
lowing assignments of error: (1) The court erred in 
denying his motion for absolute discharge because of 
the failure of the State to bring him to trial within the 
period provided by sections 29-1205 to 29-1209, R. S. 
Supp., 1971, which became effective April 30, 1971; (2) 
the court erred in denying his motion for a directed 
verdict because the conviction is not sustained by the 
evidence; and (3) the court erred in refusing to give a 
requested instruction on a claimed “lesser included of- 
fense” of possession of cannabis. 

We first consider the claim of the defendant with 
reference to the sufficiency of the evidence. We con- 
clude that the contention of the defendant is well founded 
and that the verdict should have been directed for him. 
This makes it unnecessary to consider the other assign- 
ments. 

The State’s theory of the case is that the defendant 
aided and abetted one Wagner in the sale of marijuana. 
The evidence against the defendant consisted of the 
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testimony of an undercover agent hired by the State 
and local authorities to procure evidence of marijuana 
and drug violations. The testimony of the agent briefly 
summarized is as follows. 

The witness had first met Wagner in October 1970. 
In December 1970, he encountered Wagner at a lunch 
counter in Scottsbluff. At that time Wagner told the 
agent and the agent’s associate that he, Wagner, had a 
friend who had marijuana for sale for $15 a lid. The 
agent agreed to buy a lid and the witness’ associate 
agent, in the presence of the witness, gave Wagner $15. 
The three persons then, at Wagner’s direction, drove 
to a residence in Scottsbluff where Wagner got out, went 
into the residence, returned, and angrily reported the 
marijuana was not where it was supposed to be. Wagner 
then directed the agents to drive to an apartment house 
in the 1100 block of Avenue C, Scottsbluff. The three 
went to a particular apartment. Wagner knocked on 
the door. There was no response. Wagner forced an 
entry into the apartment through a rear window and 
admitted the agents. The agents, apparently alarmed 
at the method of entry, said they had to leave. Wagner 
told them if they would come back about 5:30 p.m., 
he would give them the marijuana. The agents left. 
Wagner remained at the apartment. , 
. At about 6:15 p.m., the agents returned to the apart- 
ment and knocked on the door. The door was opened, 
they were greeted by the defendant Alvarez and one 
Brown, and were invited to come in. Alvarez at that 
time had a large bottle of wine and appeared to be in- 
ebriated. The defendant asked the agents why they 
were there. They told him they were there to pick 
up the marijuana Wagner had promised them. Brown 
then stated the marijuana was in the refrigerator. He 
walked to the refrigerator, opened the door, removed 
four plastic bags of marijuana, and offered them their 
choice of the bags. At this point the defendant inter- 
jected, saying, “Take that one,” giving as a reason that 


Vou.. 189] SEPTEMBER TERM, 1972 279 
State v. Alvarez 


it was the biggest. At the same time he indicated he 
would like to have a marijuana cigarette before the two 
agents left. Brown then interfered and suggested the 
defendant leave also. During this occurrence there 
were other unidentified persons in the apartment. 
Alvarez left with the agents and they dropped him 
off at a pizza parlor. 

The State by other evidence had earlier established 
that the substance in the bags was marijuana. At the 
close of the State’s case Alvarez moved for a directed 
verdict. The court denied the motion. 

The defendant took the stand in his own behalf and 
testified he was too intoxicated to remember what had 
occurred at the apartment. Wagner testified he placed 
the marijuana in the refrigerator during the afternoon 
and that Alvarez was not there at the time. 

The apartment belonged to or was leased by Brown. 
He also testified. He stated he came home about 6 p.m. 
Alvarez was lying in the middle of the living room 
floor and had been drinking wine as was evidenced 
by one empty and one partly filled jug. It was at this 
time the agents rapped on the door. Brown woke 
Alvarez. When asked by the newcomers about the 
marijuana Brown told them he knew nothing about it. 
Brown stated that at that time one of the persons 
present in the apartment said it was in the refrigerator. 
The agent in rebuttal testified that only Brown stated 
the marijuana was in the refrigerator. 

Was the above evidence sufficient to permit the jury 
to find beyond a reasonable doubt that Alvarez aided 
and abetted Wagner in the sale of the marijuana? , 

Section 28-201, R. R. S. 1943, provides: ‘Whoever 
aids, abets or procures another to commit any offense 
may be prosecuted and punished as if he were the prin- 
cipal offender.” The term sale as defined by the ap- 
plicable statute, section 28-451(11), R. S. Supp., 1969, 
“includes barter, exchange, gift, or offer therefor, and 
each transaction made by any person, whether as prin- 
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cipal, proprietor, agent, servant, or employee.” 

This court has on many occasions defined what con- 
stitutes aiding and abetting. One of the more recent 
pronouncements is in the case of State v. Breaker, 178 
Neb. 887, 136 N. W. 2d 161. We there said: « 
Mere presence, acquiescence, or silence in the absence 
of a duty to act is not enough to constitute one an 
accomplice, and the knowledge that a crime is being or 
about to be committed does not constitute one an ac- 
complice. . . . Aiding and abetting involves some par- 
ticipation in the criminal act or involves some conscious 
sharing in the criminal act, as in something that ac- 
cused wishes to bring about, in furtherance of the com- 
mon design, either before or at the time that the crim- 
inal act is committed, and it is necessary that he seeks 
by his action to make it succeed. . . . The advice or 
encouragement which will render one an accessory he- 
fore the fact may be by acts, or words, but it must, to 
create guilt, be used with the intent to encourage and 
abet the crime. ... The amount of advice or encourage- 
ment rendered is not material if it has effect in inducing 
the commission of the crime.” 

We have also said that to justify conviction on cir- 
cumstantial evidence it is necessary that the facts and 
circumstances essential to the conclusion sought to be 
proved beyond a reasonable doubt, when taken together, 
be inconsistent with any reasonable hypotheses of in- 
nocence. State v. Williams, 183 Neb. 257, 159 N. W. 
2d 549. 

There is nothing in the record in this case to connect 
the defendant with the transaction which occurred earlier 
in the day between Wagner and the agents. Mere con- 
jecture is insufficient. The defendant was present when 
the physical delivery by Brown took place. How the 
defendant came to be in Brown’s apartment at that time, 
or whether his presence was intended to aid or facilitate 
the delivery of the marijuana, is pure speculation. 

The State asserts that the statement of Alvarez to 
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the agents urging them to choose the largest of the four 
packages is sufficient to make him an aider and abettor. 
Without more than is established by the evidence it is 
not sufficient to show any purpose on Alvarez’ part to 
aid and abet or give actual assistance or inducement to 
either Wagner or Brown. The State’s own evidence of 
what the defendant stated would lead to the conclusion 
he hoped the agents would give him enough marijuana 
to “roll a bomber.” If they had done so there would 
have been a separate crime in which the defendant 
would have participated. This would not have been 
the crime of either Wagner or Brown. When Brown 
produced the four bags and offered the undercover 
agents their choice whether Alvarez said anything or 
not did not or could not affect the transfer of the pur- 
chased marijuana one way or the other. 

We conclude the court erred in not granting the mo- 
tion of the defendant for a directed verdict. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 

SPENCER, J., dissenting. 

I respectfully dissent because I believe the evidence 
was sufficient to sustain the conviction of Alvarez as 
an aider and abettor. 

WuitE, C. J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. ALVARO ALVAREZ, 
APPELLANT. 
202 N. W. 2d 604 


Filed November 24, 1972. No. 38444. 


1. Criminal Law: Trial: Time. The primary burden is upon the 
State, that is, the prosecutor and the court, to bring the ac- 
cused person to trial within the time provided by law. 

If a defendant is not brought to trial 

within the time provided for and as determined by valid statu- 

tory standards, he is, in the absence of an express waiver or a 
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4, 


5 


waiver as provided by statute, entitled to his absolute discharge 
from the offense alleged in the indictment or information as 
well as for any other offense coming within the term “required 
by law to be joined with that offense.” 


. Criminal Law: Trial: Time: Waiver. A failure by a defendant 


to demand a trial within the time he is required to be brought 
to trial as provided by sections 29-1205 to 29-1209, R. S. Supp., 
1971, or to object at the time trial date is set does not consti- 
tute a waiver of his rights under either the statutes or the 
_ Constitution of Nebraska, but is a factor which, while not con- 
stituting good cause by itself, may be considered along with 
other circumstances in determining whether there was “good 
cause” for a delay in trial under the provisions of section 29- 
1207(4)(f), R. S. Supp., 1971. 

Criminal Law: Trial: Time. Where a defendant who has been 
charged in an indictment or information is not brought to trial 
within 6 months from the date of the return of the indictment 
or the filing of the information and before trial or entry of a 
plea of guilty or nolo contendere moves for his absolute dis- 
charge, the burden is upon the State to prove by a substantial 
preponderance of the evidence that one or more of the excluded 
periods provided for by section 29-1207(4)(a) through (f), R. S. 
Supp., 1971, is applicable. 


. Criminal Law: Trial: Time: Continuances. From and after 7 


days after the filing of this opinion, a general finding of a 
trial court that “good cause” has existed under the provisions 
of section 29-1207(4)(f), R. S. Supp., 1971, for extending 
beyond 6 months from the filing of the information the period 
for bringing the defendant to trial will no longer suffice, and 
the trial court will from that time on be required to make 
specific findings as to the cause or causes of such extensions 
and the period of extension attributable to such causes. The 
substantial preponderance of the evidence must support such 
findings. 


Appeal from the district court for Scotts Bluff County: 


Tep R. Femuer, Judge. Affirmed. 


C. F. Fitzke and James T. Hansen, for appellant. 
Clarence A. H. Meyer, Attorney General, Warren D. 


Lichty, Jr., and Robert G. Avey, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 


McCown, NEwTon, and Cuiinton, JJ. 
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CLINTON, J. 

The defendant was charged with the unlawful sale 
of hashish, a form of cannabis or marijuana. On De- 
cember 6, 1971, he was tried before a jury which re- 
turned a verdict of guilty. The court imposed a sen- 
tence of 1 to 2 years in the Nebraska Penal and Cor- 
rectional Complex. He then perfected his appeal to 
this court. 

He makes the following assignments of error: (1) The 
court erred in denying his motion for absolute dis- 
charge because of the failure of the State to bring him 
to trial within the time provided by sections 29-1205 
to 29-1209, R. S. Supp., 1971, which became effective 
April 30, 1971; (2) the court erred in denying his mo- 
tion for a directed verdict because the verdict is not 
sustained by sufficient evidence; and (3) the court erred 
in overruling objections to alleged hearsay evidence. 
This last assignment, however, is not discussed in the 
briefs and we therefore disregard it. Revised Rules of 
the Supreme Court, Rule 8a 2(3). 

We have carefully reviewed the evidence and find 
the assignment as to the sufficiency of the evidence is 
not well taken. The record clearly and without con- 
tradiction supports a finding that the defendant actu- 
ally solicited the sale of hashish to two undercover agents 
and was present when the sale was accomplished by 
the defendant’s associate and accomplice, one Wagner, 
by the delivery of the hashish to the agents by Wagner 
and the receipt by him of the agreed price. The de- 
fendant did not introduce any evidence in his own be- 
half. Expert testimony by the State established the 
nature of the substance sold. It is only where there is 
a total failure of proof to establish a material allega- 
tion of the information, or the testimony is of so weak 
or doubtful of character that a conviction based there- 
on cannot be sustained, that the trial court is justified 
in directing a verdict for the defendant. State v. Knecht, 
181 Neb. 149, 147 N. W. 2d 167. 
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We now turn to the matter of the motion for abso- 
lute discharge. In 1971 the Legislature enacted L.B. 
436, sections 29-1205 to 29-1209, R. S. Supp., 1971. Sec- 
tion 29-1207, R. S. Supp., 1971, states in part: “Every 
person indicted or informed against for any offense 
Shall be brought to trial within six months ....” It 
then goes on to provide that the 6-month period shall 
begin to run from the date of indictment or filing of 
the information and in the case of indictments or in- 
formations pending on April 30, 1971, the period begins 
to run from April 30, 1971. Section 29-1208, R. S. Supp., 
1971, provides that: “If a defendant is not brought to 
trial before the running of the time for trial, as extended 
by excluded periods, he shall be entitled to his abso- 
lute discharge from the offense charged .. ..” 

Section 29-1207, R. S. Supp., 1971, in subsection (4) (a) 
through (f), also provides that certain periods. shall 
be excluded in the computations. The only possible 
applicable subsection under the evidence in this case 
is subsection (4) (f) which reads: “Other periods of 
delay not specifically enumerated herein, but only if 
the court finds that they are for good cause.” 

The complaint against the defendant was filed in the 
county court of Scotts Bluff County in January 1971. 
Thereafter he was accorded a preliminary hearing, re- 
leased on bail, and bound over to the district court. The 
information was filed on March 25, 1971. As we have 
already noted, the defendant was not brought to trial 
until December 6, 1971. Since the information against 
the defendant was filed prior to April 30, 1971, the 6- 
month period began to run on April 30, 1971, and ex- 
cept for any excluded periods, expired the last day of 
October 1971. The defendant was therefore under the 
terms of the statute entitled to his absolute discharge 
unless one of the statutory periods of extension is ap- 
plicable, or unless he has waived his right to discharge. 
This has been the uniform holding of this court under 
statutory provisions which the ones here involved re- 
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place. Critser v. State, 87 Neb. 727, 127 N. W. 1073; 
State v. Bruns, 181 Neb. 67, 146 N. W. 2d 786; State v. 
Fromkin, 174 Neb. 849, 120 N. W. 2d 25. 

After the filing of the information on March 25, 1971, 
there was no further activity in the defendant’s case 
by either the State or the defense until July 29, 1971, 
when the county attorney filed a motion for appearance 
of the defendant, which motion also included the fol- 
lowing: “. .. that this case be given preference over 
civil cases presently pending in this Court in order to 
effectuate the right of the defendant to a speedy trial.” 
The court then entered an order for the defendant to 
appear on August 5, 1971. He appeared at that time 
with counsel, was arraigned on the information, stood 
mute, and a plea of not guilty was entered for him. The 
court thereupon “ordered the trial of said cause set 
for hearing before a jury on the 6th day of December 
1971, .. . this being the earliest available date that the 
Court had for trial thereof.” 

On September 1, 1971, the State filed a motion to 
consolidate the trial of the defendant with that of Wag- 
ner. The matter was heard on November 4, 1971, at 
which time the defendant was represented by counsel, 
and the court ordered the consolidation of the two trials. 

The record in this case is completely silent as to 
what, if anything, occurred between the court, defend- 
ant, and his counsel at the time the order setting the 
trial date was entered and at the time the order for con- 
solidation was entered. 

On November 10, 1971, the defendant filed his motion 
for discharge under the terms of the statutes. The 
court set the motion for hearing and on November 19 
and 26, 1971, the hearing was held before the court, 
at which both the State and the defendant presented 
evidence. 

This evidence related generally to the business of 
the district court for Scotts Bluff County from May 2,. 
1971, to the date of hearing, the state of the docket, and 
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the future business of the court to the time of the 
scheduled trials. Following the hearing the court en- 
tered an order overruling the motion for discharge, 
which order included the following findings: “The 
Court being duly advised in the premises finds that 
good cause has been shown and defendant’s motion 
should be overruled.” 

The determination of the defendant’s claimed right 
to discharge under the provisions of the statute depends 
upon an analysis of the statute and its purposes, all as 
related to the evidence in this case insofar as it per- 
tains to the cause of the failure to bring the defendant 
to trial within 6 months from the date of April 30, 1971. 
We will first analyze the statute and then later, as may 
be necessary, summarize the pertinent evidence. 

The statute concerns itself with two things: (a) The 
right of the accused to a speedy trial, and (b) the pro- 
motion of the interest of the public in the prompt dis- 
position of criminal cases. It then directs that “insofar 
as practicable,” (1) the trial of criminal cases shall be 
given preference over civil cases, and (2) the trial of 
defendants in custody and those whose pretrial liberty 
presents unusual risks shall be given preference over 
other criminal trials. § 29-1205, R. S. Supp., 1971. 

Section 29-1206, R. S. Supp., 1971, provides that ap- 
plications for continuance must be made in accordance 
with section 25-1148, R. R. S. 1943, “but in criminal 
cases in the district court the court shall grant a continu- 
ance only upon a showing of good cause and only for 
so long as is necessary.” In making such determinations 
the court is to consider “request or consent of the prose- 
cution or defense,” and the “public interest in prompt 
disposition of the case.” 

The provisions of the statute for the extension of 
the 6-month period by reason of the excluded periods 
where they are applicable necessarily renders mathe- 
matically inexact the computation of the period within 
which the accused must be brought to trial. The Legis- 
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lature recognized that in some of the district court dis- 
tricts, at least, the imposition of a flat 6-month limita- 
tion on the time in which the accused must be brought 
to trial would not work. The statutory language also 
seems to recognize that the periods of permissible delay 
could not be exactly determined. In section 29-1205, 
R. S. Supp., 1971, where preference is accorded criminal 
over civil trials and certain criminal trials over others, 
the term “insofar as practicable” is used. Section 29- 
1206, R. S. Supp., 1971, in connection with continuances, 
uses the term “for so long as is necessary,” and recites 
some of the things to be taken into consideration. An 
examination of the criteria for excluded periods in sub- 
section (4)(a) to (f£), of section 29-1207, R. S. Supp., 
1971, indicates that none can be determined with ex- 
actitude and that the determination of such things as 
“delay resulting from other proceedings concerning the 
defendant,” “due diligence,” “reasonable grounds,” “ex- 
ceptional circumstances,” “period of delay resulting 
from,” “reasonable period of delay,” and “good cause,” 
will necessarily depend upon the facts in each case when 
it is claimed that some one or more of the excluded 
periods is applicable. 

It seems to us that the real suisstinne in this case cen- 
ter on the following: (1) What effect is to be given 
the trial court’s general finding of “good cause” for 
the delayed trial date? (2) Does the record support 
the finding of the trial court that “good cause” was 
shown? (3) Where 6 months have elapsed before trial 
from the date of filing the information and the defend- 
ant moves for discharge, who has the burden of pro- 
ceeding to prove that some one or more of the periods 
of exclusion provided for by statute are applicable? If 
a burden of proof exists, on whom.does it rest? (4) 
When the trial court sets a trial date which is more 
than 6 months after the filing of the information, must 
the defendant immediately take exception thereto, or 
may he wait for the 6-month period to elapse and then 
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file a motion for discharge? If, as here, the record is 
silent on whether there was any objection or demand 
for an immediate trial, what presumptions, if any, apply? 

The record reflects that in the calendar year 1970, 
142 criminal cases and 413 civil cases were filed in the 
district court for Scotts Bluff County. During the same 
year, 130 criminal cases and 338 civil cases were dis- 
posed of. In the 6-month period from May 1, 1971, to 
November 2, 1971, a total of 301 cases were filed in the 
district court and, of these, exhibit 20 indicates that 57 
were criminal cases. There is no direct evidence as to 
the number of cases in either category disposed of dur- 
thing this 6-month period. 

The record also shows with reasonable accuracy the 
number of days which were actually utilized for trials 
during the 6-month period in question. It appears that 
approximately 40 days were occupied by trials either to 
the court or jury. Of these days, 15 appear to have 
been occupied by criminal trials. The record further 
discloses that, excluding Saturdays, Sundays, and _ holi- 
days, there was substantial court activity occupying the 
judge on every court day except three separate short 
periods. During one of these periods the judge was in 
attendance at a meeting of district judges, during an- 
other in attendance at a bar association convention, and 
the other constituted a 4-day vacation. During a sepa- 
rate period of 12 days no court reporter was available 
to the judge. ; 

The evidence indicates that on each of the days, other 
than time involved in actual trial, on which the judge 
was present he was engaged in court activity. On those 
days he attended to approximately 300 matters such as 
pretrial, conferences, various hearings pertaining to di- 
vorce cases, arraignments, probation revocation hear- 
ings, arguments on motions, lump sum settlements, and 
other matters. Admittedly the record does not show 
the time actually consumed in connection with these 
items. However, the clerk of the district court was 
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asked in subpoena compelling her testimony to “com- 
plete the ones that I thought took the better part of a 
day.” On cross-examination of this witness it was 
brought out that her summaries were incomplete and 
other items numbering at least 50 were omitted. Based 
upon this evidence it is not possible for us to say that 
the court’s implicit finding that the delay was occa- 
sioned by docket congestion is not supported by the 
evidence. 

Did the Legislature intend to include docket conges- 
tion in excusable delays and so exclude periods attribut- 
able thereto from the statutory 6 months? We think 
that it did, provided the court found “good cause.” 

The Nebraska statutes are substantially similar to 
Standards 2.2 and 2.3 of the Standards Relating to 
Speedy Trial, recommended by the American Bar As- 
sociation Project on Minimum Standards for Criminal 
Justice, Approved Draft, 1968. The commentary with 
reference thereto rejects “court congestion” as one of 
the specific excuses for delay, stating: “If congestion 
excuses long delays, there is lacking sufficient induce- 
ment for the state to remedy congestion.” (Emphasis 
supplied.) It recognizes, however, that there is a split 
of authority among the courts on the question of whether 
court congestion constitutes good cause under statutes 
providing for discharge of the defendant for failure +o 
comply with statutory provisions of speedy trial. See 
57 Columbia L. Rev. 846, 857 to 859. This court, how- 
ever, is not prepared to say that court congestion may 
not sometimes constitute “good cause.” 

What we have said is particularly true because situa- 
tions may exist in which, because of an overload of 
litigation, two different provisions of the Nebraska Con- 
stitution may be brought into competition. Article J, 
section 11, names the constitutional rights of the accused 
and this includes the right to “a speedy public trial.” 
Article I, section 13, pertains to civil actions and pro- 
vides that every person “shall have a remedy by due 
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course of law, and justice administered without denial 
or delay.” (Emphasis supplied.) The language of the 
statutes in question, giving preference to trial of crim- 
inal cases “insofar as practicable” and the undefined pro- 
vision re “good cause,” are deemed to be at least par- 
tially in recognition of these constitutional provisions 
and the actual congestion which may exist. See State 
v. Kuhnhausen, 201 Ore. 478, 272 P. 2d 225. 

Our Legislature has not been unmindful of the prob- 
lems confronting the courts in some areas of the State. 
In the very legislative session following that at which 
L.B. 436 was enacted the Legislature increased sub- 
stantially the number of district judges in the state and 
revised the districts themselves to help equalize the 
workload. The district court for Scotts Bluff County 
was formerly a one-judge court. It is now a two-judge 
district. Delays attributable to regular court congestion’ 
are no longer to be anticipated and that district and 
others will now no doubt be able to fully implement 
the statutory provisions giving preference to criminal 
trials. , 

Most delays in civil cases are attributable to the 
parties themselves. More often than not the defendant 
in a criminal case is not anxious for a speedy trial. The 
Legislature has recognized by enactment of the statutes 
in question the social desirability for a variety of rea- 
sons of bringing the accused to trial at an early date: 
The mandate of the statute must therefore be followed 
and such things as improper or inefficient docket man- 
agement, scheduling of trials, or failure to use available 
procedures such as obtaining an available judge from 
another district cannot be deemed “good cause.” See, 
57 Columbia L. Rev. 846, 858; State v. Kuhn, 154 Ind. 
450, 57 N. E. 106; Ex parte Vacca, 125 Cal. App. 2d 751; 
271 P. 2d 162; People v. Echols, 125 Cal. App. 2d 810, 
271 P. 2d 595; State ex rel. James v. Superior Court, 
32 Wash. 2d 451, 202 P. 2d 250; People v. Vasalo, 120 
Cal. 168, 52 P. 305; Martens v. Gaffney, 230 Iowa 712, 
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298 N. W. 801; McDonald v. Hudspeth, 113 F. 2d 984. 

We also wish to point out that the implementation 
by the Legislature of the Nebraska constitutional pro- 
visions on speedy trial by virtue of sections 29-1205 to 
29-1209, R. S. Supp., 1971, is not a definition of the 
rights of the accused under similar federal constitutional 
provisions. A state may adopt more stringent provisions 
than the United States Constitution demands. Barker 
v. Wingo, 407 U. S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101, 
(June 22, 1972). There is no suggestion by the de- 
fendant that under the facts of this case the federal 
constitutional provisions for speedy trial have been 
violated. Nor could any such valid contention be made. 
Barker v. Wingo, supra. 

We hold as follows: The primary burden is upon 
the State, that is, the prosecutor and the court, to bring 
the accused person to trial within the time provided by 
law. Barker v. Wingo, supra; United States v. Mann, 
291 F. Supp. 268. If a defendant is not brought to trial 
within the time provided for and as determined by valid 
statutory standards, he is, in the absence of an express 
waiver or a waiver as provided by statute, entitled to 
his absolute discharge from the offense alleged in the 
indictment or information as well as for any other of- 
fense coming within the term “required by law to be_ 
joined with that offense.” § 29-1208, R. S. Supp., 1971; 
State v. Fromkin, supra; State v. Bruns, supra; cn 
v. State, supra. 

The State contends that failure of the defendant to 
object at the time the court entered its order setting 
the trial at a date after the 6-month period constitutes 
a waiver of his rights under the statute. This position 
is not tenable in light of Barker v. Wingo, supra. A 
failure by a defendant to demand a trial within the 
time he is required to be brought to trial as provided. 
by sections 29-1205 to 29-1209, R. S. Supp., 1971, or to 
object at the time trial date is set does not constitute 
a waiver of his rights under either the statutes or the 
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Constitution of Nebraska, but is a factor which, while 
not constituting good cause by itself, may be considered 
along with other circumstances in determining whether 
there was “good cause” for a delay in trial under ‘he 
provisions of section 29-1207(4) (f), R. S. Supp., 1971. 
Barker v. Wingo, supra. Previous holdings of this court 
that failure of the accused to demand trial constitutes 
a waiver of the statutory right are overruled on the 
basis of the rules laid down by the Supreme Court of 
the United States in Barker v. Wingo, supra. 

We also hold that where a defendant who has been 
charged in an indictment or information is not brought 
to trial within 6 months from the date of the return of 
the indictment or the filing of the information and be- 
fore trial or entry of a plea of guilty or nolo contendere 
moves for his absolute discharge, the burden is upon 
the State to prove by a substantial preponderance of the 
evidence that one or more of the excluded periods pro- 
vided for by section 29-1207(4) (a) through (f), R. 5. 
Supp., 1971, is applicable. 57 Columbia L. Rev. 855; 
Von Feldstein v. State, 17 Ariz. 245, 150 P. 235; People 
v. Prosser, 309 N. Y. 353, 130 N. E. 2d 891; State v. 
Lester, 161 Wash. 227, 296 P. 549. 

This court cannot renounce its constitutional function 
of reviewing rulings of the trial court on applications 
for discharge under the statutory and constitutional 
provisions. In order to facilitate that review we hold 
that from and after 7 days after the filing of this opin- 
ion, a general finding of a trial court that “good cause” 
has existed under the provisions of section 29-1207(4) 
(f), R. S. Supp., 1971, for extending beyond 6 months 
from the filing of the information the period for bring- 
ing the defendant to trial will no longer suffice, and the 
trial court will from that time on be required to make 
specific findings as to the cause or causes of such ex- 
tensions and the period of extension attributable to 
such causes. The substantial preponderance of the evi- 
dence must support such findings. 
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This is one of the first cases to reach this court in- 
volving sections 29-1205 to 29-1209, R. S. Supp., 1971. 
Those statutes implemented in detail the state constitu- 
tional right to a speedy trial. We now deem it advisable 
to recommend the following for procedural uniformity. 

When the district court sets a date for trial, which 
date is later than the statutory time allowed ky section 
29-1207, R. S. Supp., 1971, the court shall: 

(1) Advise the defendant of his statutory right to a 
speedy trial and the effect of his consent to a period 
of delay, and 

(2) <Ascertain of record whether the defendant does 
or does not waive his right to a speedy trial and consent 
to the trial date set. 

AFFIRMED. 

McCown, J., dissenting 

The majority opinion here quite properly imposes 
upon the State the primary burden of bringing an ac- 
cused to trial within the statutory time limits set by the 
Legislature. It also quite properly establishes proced- 
ural rules which will assist greatly in determining the 
factual bases for periods of delay. 

I must respectfully differ, however, with the holding 
that a failure by a defendant to demand a speedy trial 
may be considered in determining whether there was 
“good cause” for a delay in bringing an accused to trial. 
I must also disagree with the finding that the record 
here establishes “good cause” for any delay. 

It can scarcely be doubted that the basic burden of 
bringing cases to trial is on the prosecution and that 
the responsibility is also on the State to show a waiver 
of the right to a speedy trial. To hold that affirmative 
action by an accused is necessary to protect a constitu- 
tional right rather than to waive it emasculates the 
right just as effectively as to hold that silence or in- 
action imply a waiver. Both misallocate the burden 
of proof as well as the burden of insuring a speedy trial. 
The mere silence of an accused cannot and should not 
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be treated as “good cause” which excuses the State 
from compliance with the clear command of the stat- 
utes. The defendant certainly has no burden to bring 
himself to trial. Unless a defendant has affirmatively 
contributed to the delay, his silence or inaction ought 
not to diminish the responsibility of the prosecution to 
bring him to trial within the statutory time. 

The remaining issue is whether or not the activity 
in the district court during the statutory period con- 
stituted “good cause” for delaying the defendant’s trial 
beyond the maximum statutory period. The trial here 
was held approximately a year after the offense was 
committed and approximately 11 months after the de- 
fendant was arrested. There is simply no explanation 
or excuse in the record for the failure to arraign this 
defendant for more than 4 months after the information 
was filed and for more than 3 months after the statutes 
became effective. The majority opinion ignores the 
crucial fact that no evidence even remotely establishes 
“good cause” for this delay. The record also shows 
with reasonable accuracy the number of days which 
were actually utilized for trials during the 6-month 
statutory period. Approximately 40 days of that period 
were actually occupied by trials, either to the court or 
to a jury. Only 15 of those days were actually utilized 
for criminal trials, either to a jury or to the court. 
During the 6-month period involved, civil cases were 
tried to juries both before and after August 5th. Al- 
though the district court stated on August 5th that the 
earliest possible date for trial in this case would be in 
December, nevertheless, the county attorney himse'f 
tried a civil case in the same district court in October 
before the statutory period in this criminal case hai 
expired. 

The evidence in this record establishes that the trial 
of criminal cases was not given preference over civil 
cases and that there was trial time available if the State 
had made reasonable efforts to follow the command of 
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the statutes. There is no evidence of any effort to 
obtain the assistance of another district judge. Exces- 
sive governmental delay is unjustifiable whether it is 
intentional or negligent. It is quite obvious that it 
might have been reasonably avoided here. 

The Legislature implemented the constitutional right 
to a speedy trial and imposed specific requirements to 
protect the interests of the public as well as the ac- 
cused in the prompt disposition of criminal cases. The 
statutes do not permit the extension of the statutory 
time for trial to meet the convenience of courts or 
prosecutors. The time may be extended for any of the 
specific reasons set out in the statute or for reasons 
not specifically enumerated, but only if those reasons 
constitute “good cause.” 

The record wholly fails to establish “good cause” for 
the delay here. In the words of Mr. Justice White in 
his concurring opinion in Barker v. Wingo, 407 U. S. 514, 
92 S. Ct. 2182, 33 L. Ed. 2d 101: “(U)nreasonable delay 
in run-of-the-mill criminal cases cannot be justified by 
simply asserting that the public resources provided by 
the State’s criminal justice system are limited and 
that each case must await its turn. As the court points 
out, this approach also subverts the State’s own goals 
in seeking to enforce its criminal laws.” 

The conviction and sentence of the defendant here 
should have been vacated in accordance with the legis- 
lative command. 

SMITH, J., joins in this dissent. 

Bos.auGu, J., dissenting. 

I agree with Judge McCown that the record in this 
case does not support the trial court’s finding of good 
cause for the delay in bringing the defendant to trial. 

The defendant’s statutory right to be discharged if 
not tried within 6 months from the time the information 
was filed is separate from and in addition to his con- 
stitutional right to a speedy public trial. These rights 


296 NEBRASKA REPORTS [ Vou. 189 
State v. Alvarez 


in fact are quite different and exist independently of 
each other. 

A determinaton as to whether the constitutional right 
has been violated involves the balancing of a number 
of considerations. Among these are the extent of the 
delay, the reason for the delay, the prejudice if any to 
the defendant, and whether a speedy trial was requested. 
The essential factors are discussed in Barker v. Wingo, 
407 U. S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101. 

The statutory right to discharge under section 29- 
1207, R. S. Supp., 1971, depends upon the expiration 
of the 6-month period plus any time excluded as pro- 
vided in the statute. In this respect the operation of 
the statute is similar to a statute of limitations. Unlike 
the constitutional right, there may be no balancing of 
considerations involved. If there are no periods of time 
to be excluded, the operation of the statute is automatic. 
A determination as to whether certain periods of time 
should be excluded may involve the exercise of judicial 
discretion. 

In addition to the rule of practice “recommended” 
in the majority opinion, I would suggest that at any 
hearing on a motion for discharge under section 29- 
1208, R. S. Supp., 1971, the trial court should make spe- 
cific findings on the record as to the reasons for and 
length in days of any period of delay which is to be 
excluded in computing the statutory time for trial. 
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StTaTE OF NEBRASKA, APPELLEE, V. BRIAN T. BROWN, 

APPELLANT. 

STATE OF NEBRASKA, APPELLEE, V. DONALD SMITH, 
APPELLANT. 

STATE OF NEBRASKA, APPELLEE, Vv. THOMAS NEAL SKINNER, 

APPELLANT. 

STATE OF NEBRASKA, APPELLEE, V. JAMES H. Mat, 
APPELLANT. 

STATE OF NEBRASKA, APPELLEE, V. JAMES H. Mat, 
APPELLANT. 

202 N. W. 2d 585 


Filed November 24, 1972. Nos. 38448, 38498, 38572, 38578, 88574. 


The determinations made in State v. Alvarez, No. 38444, ante p. 
281, 202 N. W. 2d 604, govern the result in these cases. 


Appeals from the district court for Scotts Bluff County: 
TED R. FEIDLER, Judge. Affirmed. 


Van Steenberg, Winner & Brower and Robert P. Chal- 
oupka, for appellants. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuirTe, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. ; 


CLINTON, J. 

In these cases, the defendants were convicted of of- 
fenses involving the possession or sale of prohibited sub- 
stances. Each defendant appealed and the cases were 
consolidated on appeal. The sole issue in all cases in- 
volves the right of the defendants to a speedy trial un- 
der the provisions of sections 29-1205 to 29-1209, R. S. 
Supp., 1971. ‘Those sections provide that if a defend- 
ant is not brought to trial within the time proce 
therein he is entitled to his absolute discharge. — 

The offenses charged against the respective datend: 
ants were committed on various dates from November 
28, 1970, to December 14, 1970. Complaints in the county 
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court. were filed on or about January 18, 1971, and the 
defendants were arrested shortly thereafter and were 
released on bond within a few days. Preliminary hear- 
ings were held in the first week of February 1971, and 
the defendants were each bound over to the district 
court on February 24, 1971. Informations were filed 
in the district court against the respective defendants 
on various dates from March 15, 1971, to March 30, 1971. 
On July 29, 1971, the State requested and the court 
ordered the defendants to appear on August 5, 1971, for 
arraignment. 

The defendants all appeared for arraignment on Au- 
gust 5, 1971, and pleaded not guilty. Each of the de- 
fendants requested “a speedy trial” or “the earliest trial 
date possible.” In one instance the county attorney re- 
quested “the earliest possible trial date” and in another 
he joined in the defendant’s motion demanding “a speedy 
trial.” The trial court either specifically stated or clear- 
ly implied that the earliest possible trial date in each 
case was the date set. In four of the cases the journal 
entry recites that the trial date set was the earliest 
available date for the trial. The court set the cases 
for trial on various dates ranging from December 1 to 
‘December 29, 1971. There were no specific objections 
made by any of the defendants to the trial dates set, 
nor did any of the defendants make any statement with- 
drawing or modifying the request for a speedy trial. In 
one case the court stated that the “earliest possible date 
would be December 29, which is very close to Christmas. 
By and with the consent of the defendant, it will be 
set over until early in 1972.” The defendant’s counsel 
replied: “Let the record reflect that the defendant has 
no objection going along with the court’s preferences 
as to a trial date set in early 1972, however, we would 
not waive any rights as to objections to a speedy trial 
by going along with that preference.” 

In November 1971, all the defendants filed motions 
for an order granting an absolute discharge from the 
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offense charged, pursuant to section 29-1208, R. S. Supp., 
1971. Hearing was held and by stipulation the evidence 
introduced was made a part of the bill of exceptions 
in all the cases involved here. The evidence offered 
and received is that set forth in detail in State v. Alvarez, 
No. 38444, ante p. 281, 202 N. W. 2d 604. 

On November 26, 1971, the court found that “good 
cause has been shown” for the delay and overruled de- 
fendants’ motions for absolute discharge. Thereafter, 
the defendants stood trial, were found guilty, and were 
sentenced or placed on probation, and these appeals 
followed. The cases were briefed and argued together 
in this court. The sole issue is whether the defendants 
were entitled to discharge because of failure of the State 
to bring them to trial within 6 months from ‘April 30, 
1971. This issue is determined by what was said in 
State v. Alvarez, No. 38444, supra, which has been filed 
this same day. 

AFFIRMED. 

McCown, J., dissents. 

_ I dissent. My reasons are set out in the dissent in 
Sees v. Alvarez, No. 38444, ante p. 281, 202 N. W. 2d 
604. 

The detendants here made affirmative aenane ef- 
forts to obtain a speedy trial under the statute, and the 
reasons for enforcing the Startle are even more com- 
pelling. - 

BosLAUGH and sepa: JJ., join in this dissent. 


STATE OF NEBRASEA, APPELLEE, V. JUDY L. Seon 
_ APPELLANT. 
202 N. W. 2d 381 
Filed November 24, 1972. No. 38476. 


1. Criminal Law: Sentences. A sentence to imprisonment ought 
not exceed the minimum period consistent with protection of 


300 NEBRASKA REPORTS [VoL. 189 
State v. Sturm 


the public, gravity of the offense, and rehabilitative needs of 
the defendant. 


Protection of the public encompasses the prin- 
ciple of general deterrence. 


co 


A technique for deterrence of crime is scaling 
of penal sanctions. 


4. Criminal Law: Sentences: Appeal and Error. This court may 
reduce the sentence rendered by the district court against the 
accused when in its opinion the sentence is excessive, and it is 
its duty to render such sentence as in its opinion may be 
warranted by the evidence. 


Appeal from the district court for Lancaster County: 
Witiiam C. Hastineas, Judge. Affirmed as modified. 


T. Clement Gaughan and Paul M. Conley, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwton, and CLINTon, JJ. 


SMITH, J. 

A jury found Judy L. Sturm guilty of manslaughter, 
and the court sentenced her to imprisonment for 10 
years. Judy appeals. She asserts that the sentence is 
excessive. 

The victim was Judy’s third husband, Harvey, whom 
she had married in 1969. Judy, age 28, was the mother 
of a daughter, age 7, by a previous marriage, and of a 
son, age 114, by her marriage to Harvey. 

Harvey had severely beaten Judy on several occa- 
sions prior to September 18, 1971, the date of the man- 
slaughter. On the latter date Harvey tardily returned 
home in the City of Lincoln after 2 am. Drunk and 
violent, he (1) struck Judy in the thigh with a mustard 
jar; (2) hurled the jar against a wall hard enough to 
break the jar and splatter the wall; (3) repeatedly 
slapped Judy and kicked her in the stomach despite her 
implorations; (4) tore the telephone from a wall and 
struck the wall hard enough to break plaster and a 
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lath; (5) fragmented the telephone by beating it against 
a floor; (6) threatened to strangle Judy with the tele- 
phone cord; (7) destroyed a potted plant; (8) burned 
checks; (9) threw two lamps across the living room; and 
(10) threatened to strangle Judy with one of the lamp 
cords. 

Finally allowing Judy to attend the children upstairs, 
Harvey silently retired for the night after he set the 
alarm clock. A malfunction activating the alarm 10 
minutes after the setting had caused him to beat Judy 
December 31, 1970. She therefore crawled out of bed 
and adjusted the alarm to prevent the malfunction. She 
then opened the door to the bedroom closet, removed 
a 12 guage shotgun and two shells, and went downstairs 
to load the gun. Fearful that a commotion in a child’s 
bedroom would awaken Harvey, she returned upstairs. 
As she passed the door of the parental bedroom, she 
heard movement inside. Entering, she shot Harvey at 
a distance of 8 feet while he lay in bed. When he bolted 
upright, she shot him again. 

Judy immediately asked neighbors to call the police 
to protect her from Harvey. On arrival at the hospital 
he was dead in consequence of the first shot. 

Judy had been graduated from high school. In her 
employment as a clerk-typist from 1961 to 1970 she had 
performed excellently. There was no history of prior 
criminal activity on her part. : 

A physician practicing psychiatry examined. Judy 
after the shooting. Her personality was passive-aggres- 
sive, but she was not mentally ill. At the time of the 
shooting she had been very frightened for the safety 
of herself and her children. The physician continued: 
“,. she is not capable of reasoning in a stressful situa- 
tion, as stress makes this type of person react impulsive- 
ly, and they don’t stop and think about it as mae as 
the normal person would do.” 

The minimum and maximum sentences to imprison: 
ment for manslaughter are 1 and 10 years. § 28-403, 


302 NEBRASKA REPORTS [ VoL. 189 
State v. Sturm 


R. R. S. 1943. A sentence to imprisonment ought not 
exceed the minimum period consistent with protection 
of the public, gravity of the offense, and rehabilitative 
needs of the defendant. A. B,. A. Standards Relating 
to Sentencing Alternatives and Procedures, § 2.2, 
p. 14 (Approved Draft, 1968). Protection of the 
public encompasses the principle of general deter- 
rence. A technique for deterrence -of crime is scaling 
of penal sanctions. State v. Keck, 187 Neb. 794, 194 N. 
W. 2d 186 (1972). 

This court may reduce the sentence rendered by the 
district court against the accused when in its opinion 
the sentence is excessive, and it is its duty to render 
such sentence as in its opinion may be warranted by the 
evidence. § 29-2308, R. R. S. 1948. 

Although the crime is manslaughter, we should not 
overlook circumstances of aggravation—the lapse of time 
between the violence and the shooting as well as Judy’s 
conduct after Harvey retired. Mitigating circumstances 
are Harvey’s brutality, Judy’s great emotional disturb- 
ance, needs of the children, absence of prior criminal 
record, and the likelihood that the circumstances of such 
a crime by Judy will not recur. See, State v. Etchison, 
188 Neb. 134, 195 N. W. 2d 498 (1972); A. B. A. Standards 
Relating to Sentencing Alternatives and Procedures (Ap- 
proved Draft, 1968), § 3.2, pp. 21 and 153 to 156; Model 
Penal Code § 210.6(3), p. 182 (Proposed Official Draft, 
1962); cf § 29-2260(3), R. S. Supp., 1972. 

The foregoing facts and law lead us to reduce the 
period of imprisonment to 5 years. The judgment, so 
modified, is affirmed. 

AFFIRMED AS MODIFIED. 

SPENCER, J., dissenting. 

I cannot agree to the reduction of the sentence here- 
in. I do not believe it is excessive under the circum- 
stances. 

The county attorney in the first instance, considering 
the facts of the crime, saw fit to charge the defendant 
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with second rather than first-degree murder. In charg- 
ing the jury, the trial court, at the request of the de- 
fendant, also gave the lesser-included offense of man- 
slaughter. There is some question in my mind as to 
whether that charge was pertinent. The jury saw fit 
to convict the defendant of manslaughter. The trial 
court imposed the maximum penalty for that offense. 
In my judgment, he did not abuse his discretion in do- 
ing so. 
Wuirte, C. J., and Newron, J., join in this dissent. 


KATHLEEN BATTERMAN, APPELLANT, V. EDGAR W. 
RICHARDSON, APPELLEE. 
202 N. W. 2d 613 


Filed December 1, 1972. No. 38403. 


1. Evidence. The persuasiveness of evidence may be destroyed 
even though not contradicted by direct evidence. 

2. Witnesses: Trial: Jury. It is fundamental that a jury alone 
is the sole judge of the credibility of the witnesses and of the 
weight to be given to their testimony. 

: A jury has the right to test the credi- 

bility of witnesses by their self-interest and to weigh disputed 

parol testimony against all the other facts and circumstances 
in evidence from which a conclusion may properly be drawn 
that the parol testimony is either false or incredible of belief. 

A substantial conflict may arise even though all the evidence 

is produced by one party. 

4, Evidence: Trial: Damages. The proof that damage might or 
could have been caused by an accident is not sufficient to sustain 
a verdict for a claimant. Such evidence is not of the quality 
required to satisfy the burden of a claimant to establish by a 
preponderance of the evidence an injury and the extent thereof. 


Appeal from the district court for Lancaster County: 
ELMER M. ScHEELE and WILLIAM C. HastIncs, Judges. 
Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate, Kenneth 
Cobb, J. S. Berry, and Richard H. Williams, for appellant. 
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Baylor, Evnen, Baylor, Curtiss & Grimit, for appellee. 


Heard before WuirE, C. J., SPENCER, BosLaucH, SMITH, 
McCown, NEewrTon, and Cuinton, JJ. 


Waite, C. J. 

The jury returned a verdict for the defendant in this 
action for damages as a result of a rear-end automobile 
collision accident occurring on September 3, 1968, at 
39th and Van Dorn Streets in Lincoln, Nebraska. The 
trial court instructed the jury that the defendant was 
negligent as a matter of law and submitted to the jury 
only the issues of what injuries, if any, were proximately 
caused by the defendant’s negligence, and the amount 
of the damages. The plaintiff appeals, claiming passien 
and prejudice on the part of the jury, and that the 
verdict was so clearly wrong it cannot stand. These 
contentions were presented to the district court on mo- 
tion for a new trial and were overruled. We affirm the 
judgment of the district court. 

The only issue argued on appeal is the sufficiency of 
the evidence to sustain the verdict. As stated in the 
traditional language of our cases dealing with this issue 
the question involved here is whether the verdict was 
so clearly against the weight of the evidence as to in- 
duce this reviewing court to believe that it was the 
result of passion, prejudice, mistake, or some means 
not apparent in the record. See, Garfield v. Hodges 
& Baldwin, 90 Neb. 122, 132 N. W. 923; Pospichal v. 
Wiley, 163 Neb. 236, 79 N. W. 2d 275; Friesen v. Reimer, 
124 Neb. 620, 247 N. W. 561. 

We observe that the instructions to the jury, the 
competency of the witnesses and the foundation for 
their testimony, and the conduct of the jury are not in 
any way questioned in this appeal. Consequently, we 
must come to the conclusion, if we accept the plain- 
tiff’s contentions, the verdict was so clearly wrong that 
we can say as a matter of law the jury disregarded 
the instructions and clearly returned a verdict for the 
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defendant when reasonable minds could come to no 
other conclusion under the evidence that a verdict for 
the plaintiff was compelled. 

Approaching an examination of the evidence in this 
case we observe, as usual, that the controversy centers 
primarily around the conflict in the expert testimony 
between the two expert medical witnesses. Broadly 
characterized, the plaintiff claims ‘an injury to the neck 
and the back as a proximate result of the collision, and 
injury to the knees. The evidence discloses that the 
plaintiff’s right knee had been injured prior to the time 
of the accident and had been treated by her orthopedist, 
Dr. Goetowski in January 1967. At that time her doctor 
diagnosed the problem as an impacted fracture and 
chondromalacia, a progressive disease process. He tes- 
tified that his treatment improved the condition, but 
that it continued thereafter. This situation related to 
her right knee. The evidence shows that the plaintiff 
next saw her doctor on September 9, 1968, 6 days after 
the accident when she complained of pain in her neck 
and left knee. The injury to her right knee, treated on 
January 6, 1967, prior to the accident was with relation 
to a green stick fracture of the right leg at the base of 
the knee. The first time the plaintiff complained of 
her right knee was on October 23, 1968, when she 
visited her doctor. He treated her with cortisone, 
“thought she was showing reasonable progress,” and 
did not anticipate any measurable residual. More 
than a year later the plaintiff visited her doctor on 
January 15, 1970. X-rays revealed a continuing and 
progressive condition in her right knee. In June 1970, 
the doctor injected the knee with cortisone again and 
stated as his opinion that the condition of the right knee 
was aggravated by the accident and that she had a 25 
to 35 percent permanent partial residual disability of 
the right knee. 

Her doctor stated that whatever right knee injury 
the plaintiff might have received at the time of the 
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accident had nothing to do with her joint complaints 
elsewhere in her body. He also stated that a person 
having arthritis and suffering a trauma may often have 
an aggravating influence from the trauma, meaning 
that it speeds up a dormant situation and makes it ac- 
tive. He also stated that he could find no evidence of 
this being true in the plaintiff’s case. Very significant 
is his testimony as to permanent partial disability of 
the body as a whole. He estimated this to be 10 to 15 
percent and stated that this was based upon all causes 
occurring before the accident and afterwards. He stated 
that it is very difficult to get an honest apportionment 
of disabilities between those caused by the accident 
and those not caused by it. Her doctor did not make any 
test to determine whether or not she was arthritic but 
did state that she had pain in many joints, which is a 
finding compatible with arthritis as well as injury from 
trauma. 

The fundamental issue in this case is not the issue 
of some disability on the part of the plaintiff but whether 
it was proximately caused by the accident. The ques- 
tions of direct causation by the accident, contribution 
or aggravation of her previous knee injury, and the 
effect of a general arthritic or inflammatory process 
were issues for the jury to determine. The uncertain 
nature of the plaintiff’s own medical testimony can be 
illustrated by the following testimony her doctor gave 
on cross-examination as follows: 

“Q Her condition then might or might not include 
arthritis is that what you’re saying? A Yes. Q Did 
you ever make any test to determine whether or not 
she’s arthritic? A No, sir. This would require a 
rather extensive checkup, both blood chemistry and the 
like, and I didn’t think it would give us enough infor- 
mation to be worthwhile. Q Specifically, did you ever 
do a test called, on Mrs. Batterman, called a rheumatoid 
agglutination test? A No, sir. Q She has had pain 
in many joints, has she not? A Yes. Q That’s a 
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finding compatible with arthritis as well as injury, is 
it not? A Yes. Q Would you suspect some possible 
history of arthritis from a history of joint distress re- 
cently or spontaneously without injury? A You may 
anticipate some arthritic symptoms without injury, yes, 
sir. Q. If she’s had arthritic difficulty or joint distress 
due to arthritis in some joints could it not be present 
in other joints as well? A Yes, sir. Q Including the 
knees? A Yes, sir. Q Both? A Yes, sir. Q Now 
Doctor, will an injury of a joint cause the onset in your 
opinion of disease processes in other joints? A Not 
ordinarily, no, sir. Usually, it’s to the specific joint 
involved. Q In that case then whatever right knee 
injury Mrs. Batterman received at the time of the auto- 
mobile accident had nothing whatever to do with her 
joint complaints elsewhere? A In my opinion, no, sir. 
Q Yet, as I understand from what you said just a 
minute ago, those joint complaints elsewhere in the 
absence of any causative injury could be due to arthritis 
which might also be affecting the knee joint, is that 
correct? A Yes, sir.” 

We summarize the testimony of the defendant’s ex- 
pert witness. It is generally to the effect that the plain- 
tiff had no permanent disability except for the right 
knee. Dr. Getscher also found that the plaintiff had 
an infection or disease process going on which was cle- 
termined by a C reactive protein test for nonspecific in- 
flammation in joints. The results of the test were posi- 
tive. The evidence also showed that the plaintiff suf- 
fered a continuing number of subjective complaints with 
respect to joint difficulties, for example, her left elbow 
was X-rayed on June 16, 1970; her finger on her right 
hand was treated on November 26, 1969; and she had 
pain in her right shoulder and some other joints at 
various other times. 

Specifically with reference to the claim of neck in- 
juries, Dr. Goetowski testified that he took no X-rays 
of her neck in 1970 and stated that the plaintiff made 
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no complaint referable to the neck. It is clear from 
reading the whole record that the opinion testimony of 
Dr. Goetowski and Dr. Getscher rested almost entirely 
upon the subjective oral complaints by the plaintiff her- 
self. An examination of portions of her testimony re- 
veals a confusing and contradictory statement of her 
complaints. For example, the plaintiff testified as fol- 
lows: “Q Now, what about these headaches that you 
have mentioned. Have they cleared up and gone away? 
A Yes, I think so. Q Do you get any headaches when 
you sew? A Yes. Q Now, wait a minute. You said 
you thought they cleared up. A Well, I don’t get a 
headache. I just get bothered when I sew or iron or 
have my head down.” And the following testimony of 
the plaintiff herself is illuminating: “Q Now, during 
this period of time, what about movement for the first, 
oh, few months there? Did it hurt to move your head? 
A Yes. Q If so, whereabouts? A_ It bothered me, 
like I say, when I sew or have my head down or to 
read or even standing doing dishes. Q Are you talk- 
ing about now? A No. Q Does it bother you to do 
those things now? A Well, somewhat. I know it’s 
there, especially, sewing or ironing or something where 
I have to have my head down. Q In other words, if 
you hold your head up straight it doesn’t bother you. 
A No, it doesn’t bother me then. Q But if you tip 
your head—Is it looking down, is this when it bothers 
you? A Yes. @Q Where does it bother you? A In 
the back of my neck at the base of this bone here, main- 
ly, and then over into my right side. I don’t know what 
it is. It’s bothering me. Q Describe it. A Well, just, 
I just have a severe pain. I don’t know what it is, I 
haven’t—I have had it X-rayed here recently, but just 
a kind of arthritic condition is what it looks like on the 
X-rays. * * * Q Has there been any time since this 
accident that your neck has been completely pain free? 
A No. *** A * * * I just get bothered when I sew 
or iron or have my head down. Q_ Is this when your 
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neck bothers you? A Yes. Q Can you turn your 
head and look down your shoulder? A Yes. Q Can 
you put your chin down on your chest? A Yes. Q 
How does it feel when you do this? A Just a slight 
pulling and tenderness in there. Q Is your neck sore 
to touch? A No. Well, my right side bothers me, 
but, like I say, I don’t know what this is from.” 

We review the evidence in this case in the light of 
several fundamental principles which make the solu- 
tion clear. A jury is not required to accept as absolute 
verity every statement of a witness not contradicted by 
direct evidence. Satterfield v. Watland, 180 Neb. 386, 
143 N. W. 2d 124. The persuasiveness of evidence 
may be destroyed even though not contradicted by direct 
evidence. Meadows v. Skinner Manuf. Co., 178 Neb. 
856, 186 N. W. 2d 184. It is fundamental in our ad- 
versary system that a jury alone is the sole judge of 
the credibility of the witnesses and of the weight to be 
given to their testimony. We have said many times that 
a jury has the right to test the credibility of witnesses 
by their self-interest and to weigh disputed parol tes- 
timony against all the other facts and circumstances in 
evidence from which a conclusion may properly be 
drawn that the parol testimony is either false or in- 
credible of belief. A substantial conflict may arise even 
though all the evidence is produced by one party. See 
Teresi v. Filley, 146 Neb. 797, 21 N. W. 2d 699. More im- 
portant, the issue in this case is primarily resolved 
upon the opinions of the experts. The court instructed 
the jury in this case that it was not required to take 
the opinions of experts as binding upon it but were 
only to be used as an aid in coming to a proper con- 
clusion. The court also instructed that it could adopt, 
or not, the experts’ conclusions according to its own 
best judgment, giving in each instance such weight as 
the jurors would think should be given under all the 
facts and circumstances of the case. This instruction 
is boilerplate law in the State of Nebraska and it is 
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not challenged for being incorrect by the plaintiff here- 
in. In a very similar case as the one at bar in which 
a directed verdict on the issue of negligence was given 
by the court and the jury returned a verdict for the 
defendant, this court said in pertinent part as follows: 
“Whether or not plaintiff has sustained damage is a 
question of fact. Even though there is a direction on 
liability, the plaintiff must still prove that the negli- 
gence on which the direction is given was a proximate 
cause of the damages alleged to have been sustained 
by the plaintiff, and must also prove the extent of the 
damages. * * * The jury is the sole judge on all fact 
questions. To justify this court in interfering with the 
findings of a jury on a fact question, the preponderance 
of the evidence must be so clearly and obviously con- 
trary to the findings that it is the duty of a reviewing 
court to correct the mistake. * * * In reviewing the 
evidence herein; we must do so in the light of the fact 
that the jury verdict was for the defendant. Therefore, 
the defendant must have the benefit of any and all rea- 
sonable inferences deducible from the proof.” Beavers 
v. Christensen, 176 Neb. 162, 125 N. W. 2d 551. We 
have also said in similar cases involving generally the 
issue of proof of damages by subjective oral testimony, 
that the evidence of damages is required to be direct 
and certain. The proof that damage might or could 
have been caused by the accident is not sufficient to 
sustain a verdict for a claimant. Such evidence is not 
of the quality required to satisfy the burden of a 
claimant to establish by a preponderance of the evidence 
an injury and the extent thereof. Johnsen v. Taylor, 
169 Neb. 280, 99 N. W. 2d 254; Bitler v. aon Lee, Inc., 

163 Neb. 833, 81 N. W. 2d 318. 

We are required, in the review of this verdict favor- 
able to the defendant, to resolve all conflicts in the 
testimony in favor of the defendant together with in- 
ferences that may reasonably be drawn therefrom. Con- 
sidering the rules that we have announced and analyz- 
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ing the testimony of the plaintiff it is clear the jury 
could have found that the plaintiff after the accident 
was not shocked or dazed, or at least was not damaged 
thereby, since she was able to call the school and her 
husband immediately and then drove her car to the 
repair garage. Somebody else called the police. It 
could find that the plaintiff made no complaint of in- 
jury at the accident scene and did not even see a 
doctor until 6 days after the accident. It could further 
find that the plaintiff’s complaints as to her headaches 
and as to injuries were confused, inconsistent, and con- 
tradictory and not sufficient to. sustain the burden of 
proof to show damages and injuries by a preponderance 
of the evidence. It could have also found that the plain- 
tiff made no complaint of injury to her right knee until 
7 weeks after the accident and her own doctor did not 
feel that even-an X-ray of her knee was necessary until 
almost 3 years after the accident. More important, in 
the status of the expert testimony, it could have found 
that the plaintiff’s difficulties were the result of condi- 
tions preceding and unrelated to the accident, from 
the previous injury and such general disease conditions 
as arthritis, arthralgia, myalgia, bursitis, and chondro- 
malacia. It could have further found that the plaintiff 
had no permanent disability except to her right. knee 
and that this disability in the right knee was about the 
same at the time of the trial as it was prior to the ac- 
cident. It could have further found in this respect that 
whatever aggravation she may have suffered subsequent 
to the time of the accident rested on subjective oral 
recitals it did not believe, and could. neither be appor- 
tioned in any reasonable sense to the trauma of the 
accident itself or that it may have been a progressive 
condition from disease arising from general arthritis 
and other unrelated conditions. 

It is quite apparent in the review of this case that 
the jury simply did not accept the evidence adduced 
to show that the plaintiff was indeed injured and en- 
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titled to damages. The jury is the sole judge of the 
credibility of the testimony and the weighing of the 
expert testimony. The evidence or lack of evidence in 
this case is ample to support the jury verdict and it 
must be permitted to stand. 

The judgment of the district court in overruling the 
motion for a new trial is correct and is affirmed. 

AFFIRMED. 


WILSON CONCRETE COMPANY, APPELLANT, Vv. COUNTY OF 
SARPY ET AL., APPELLEES. 
202 N. W. 2d 597 


Filed December 1, 1972. No. 38412. 


1. Waters. It is the duty of those who build structures in a 
natural watercourse to provide for the passage through such 
obstruction of all waters which may reasonably be anticipated 
to flow or be carried therein and this is a continuing duty. What 
private proprietors may not do neither may the public author- 
ities except in the exercise of eminent domain. 

2. Waters: Injunctions. Where an obstruction in a natural water- 
course constitutes a continuing and permanent injury to adjoin- 
ing landowners, injunctive relief may be granted upon a proper 
showing. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Reversed and remanded with. 
directions. 


Hird Stryker of Fraser, Stryker, Marshall & Veach, for 
appellant. 
Dixon G. Adams, for appellees. 


Heard before WHITE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, Newton, and CLInTon, JJ. 


McCown, J. 

This is an action by the plaintiff, Wilson Concrete 
Company, for damages and for an injunction requiring 
the defendant, Sarpy County, to provide an adequate 
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passageway under a highway for the water of a natural 
watercourse. The district court dismissed the action 
and the plaintiff has appealed from that portion of the 
judgment denying injunctive relief. 

The plaintiff is the owner of a 17-acre tract of land 
in Sarpy County, Nebraska. The tract is roughly an 
elongated isosceles triangle. The base and southerly 
boundary of the triangle is the embankment and right- 
of-way of old Highway No. 370, now known as Avery 
Road West. The easterly boundary is the embankment 
and right-of-way of U. S. Highway No. 73-75. The third 
side of the triangle is the embankment and right-of-way 
of the Union Pacific Railroad. The base and south 
boundary of the triangle is 700 feet long and the other 
two sides are each approximately 3,000 feet long. Plain- 
tiff purchased a part of the tract in 1949 and the remain- 
der in the early 1950’s. Since its purchase, the area has 
been used for the fabrication of precast pipe and con- 
crete girders. 

Mud Creek is a natural watercourse which flows gen- 
erally north to south through Sarpy County. Mud Creek 
enters plaintiff’s property from the east approximately 
1,000 feet south of the north boundary of the tract 
through two 8 by 10 foot concrete culverts under U. S. 
Highway No. 73-75. At various other points along both 
the east and west boundaries of the tract there are other 
smaller culverts which allow drainage of water into 
Mud Creek as it crosses plaintiff’s property. The aggre- 
gate capacity of all culvert inlets to plaintiff’s property 
is 231 square feet. Mud Creek leaves plaintiff’s property 
at a point on the south boundary near the southwest 
corner of the triangle. 

In 1954, the State of Nebraska constructed Highway 
No. 370 along the entire south boundary of plaintiff’s 
property. An earth embankment 20 to 30 feet in height 
was erected along the entire distance on what had pre- 
viously been natural terrain. Prior to this construction, 
the water of Mud Creek and its flood plain flowed south 
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unimpeded from the plaintiff’s property. In construc- 
tion, the State placed a single 10 by 10 foot box culvert 
where there had previously been an open ditch as a 
waterway for Mud Creek to drain from plaintiff’s land. 
The outlet culvert capacity has been 100 square feet since 
that time. In 1961, the State transferred title and juris- 
diction over Highway No. 370 to the defendant, Sarpy 
County. The county assumed the responsibility for its 
maintenance and repair. 

Since the time of construction of Highway No. 370, 
plaintiff’s tract has flooded several times to various de- 
grees. The most serious flood occurred in June 1967, 
when the entire area was covered by water. Plaintiff 
expended extensive sums in restoring the area after 
the 1967 flood. Witnesses testified that in floods the 
water begins to back up next to the culvert area under 
old Highway No. 370. 

The plaintiffs contention is that the culvert under old 
Highway No. 370 is inadequate and caused and will con- 
tinue to cause flooding. The defendant’s contention is 
that the culvert was adequate for any reasonably antici- 
pated flow of water. The defendant also contends that 
the flooding which has resulted was due to plaintiff’s 
negligent actions on its own property. These allegedly 
consisted of constructing bridges across Mud Creek; 
placing obstructions, such as buildings and storage, in 
the flood plain; and allowing vegetation and silt to ac- 
cumulate in the creek. 

The expert witnesses disagreed on many issues. An 
analysis of their testimony, however, shows they did 
agree that the culvert was inadequate and that it would 
have caused considerable backwater when it was orig- 
inally installed. They also agreed that the increasing 
urbanization of the area would increase its inadequacy. 
The testimony of both plaintiff’s and defendant’s expert 
witnesses was also that removal of the culvert in ques- 
tion and leaving an open cut would reduce the flooding. 
The experts tended to disagree as to the extent to which 
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the culvert contributed to past flooding, and as to how 
much future flooding would be reduced by its removal. 
The evidence here is thoroughly persuasive that the 
construction of the road and culvert obstructed, and 
continues to obstruct, the passage of the waters flowing 
in Mud Creek and its flood plain. 

In this State, the principle is well established that 
it is the duty of those who build structures in a natural 
watercourse to provide for the passage through such 
obstruction of all waters which may reasonably be an- 
ticipated to flow or be carried therein and this is a 
continuing, duty. What private proprietors may not 
do neither may the public authorities except in the ex- 
ercise of eminent domain. Fellows v. Buffalo County, 
181 Neb. 269, 147 N. W. 2d 801; Crummel v. Nemaha 
County, 118 Neb. 355, 224 N. W. 864. 

Where an obstruction in a natural watercourse con- 
stitutes a continuing and permanent injury to adjoining 
landowners, injunctive relief may be granted upon a 
proper showing. Olson v. Roscoe, 149 Neb. 189, 30 N. 
W. 2d 664; Jack v. Teegarden, 151 Neb. 309, 37 N. W. 
2d 387. 

The defendant contends that injunction should not be 
granted unless the right is clear, the damage irreparable, 
and the remedy at law inadequate; and that in any event, 
a court should not grant injunctive relief where such re- 
lief will cause one party great inconvenience or expense 
while the benefit to the other party is small. It is also 
argued that the reasons for applying the balance of con- 
venience test are especially strong where the incon- 
venience or expense is to the public. 

The major answer to that contention rests on the con- 
stitutional requirement that no property be taken or 
damaged for public use without just compensation. No 
issue of eminent domain is directly involved here. A 
refusal to grant injunctive relief, however, would raise 
serious constitutional issues. In any event, the balance 
of convenience rule should not be applied. where: the 


316 NEBRASKA REPORTS [Vor. 189 
State v. Haigh 


actions were done with full knowledge of the plaintiff's 
rights and with an understanding of the consequences 
which might ensue, nor should it be applied where there 
is a willful invasion of another’s rights in real property. 
For statement of the relative hardship rule and relevant 
discussion, see, Restatement, Torts, § 941, p. 709, and 
comments, 


In this case, the plaintiff prayed for a decree which 
would require the defendant to replace the present cul- 
vert with a new culvert. Experts from both sides testi- 
fied that the best solution might be to remove the pres- 
ent culvert and replace it with an open cut. On the evi- 
dence here, this court cannot properly shape the specific 
terms of a mandatory injunction. While it is clear that 
the plaintiff is entitled to injunctive relief, the specific 
requirements and practical comparisons as to the method 
of its accomplishment are uncertain. We therefore di- 
rect that upon remand the district court direct the de- 
fendant to prepare, within a specified reasonable time, 
a proposal for the specific terms of the injunction, and 
submit the same to the court for approval. The plain- 
tiff shall be given opportunity to object or to present pro- 
posed alternatives. The court will then fix the terms 
of the permanent mandatory injunction to be entered 
against the defendant. 

The judgment of the district court is reversed and 
the cause is remanded to the district court for further 
proceedings in accordance with this opinion. 


REVERSED AND REMANDED WITH DIRECTIONS. 


SraTE oF NEBRASKA, APPELLEE, V. GLENN E. HAIGH, 
APPELLANT. 
202 N. W. 2d 593 


Filed December 1, 1972. No. 38427. 


Criminal Law: Sentences: Appeal and Error. A sentence imposed 
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within statutory limits will not be disturbed for excessiveness 
in the absence of an abuse of discretion. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hasrines, Judge. Affirmed. 


T. Clement Gaughan, Richard L. Goos, and Paul M. 
Conley, for appellant. 


Clarence A. H. Meyer, Attorney General, and Haruld 
S. Salter, for appellee. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTovn, and Cuiinton, JJ. 


Wuite, C. J. 

The defendant appeals from an indeterminate sen- 
tence of 15 to 18 years for the crime of rape, to which 
he pled guilty. The only issue presented to this court 
is whether or not the sentence is excessive. 

The defendant was represented by counsel, the trial 
court made a detailed and exhaustive examination of 
the defendant to assure itself that the plea was volun- 
tary, and no issue is raised in that respect. The pre- 
sentence investigation was included in the record and 
was Offered in evidence by the defendant himself. 

The statutory penalty for rape has been recently in- 
creased (section 28-408, R. S. Supp., 1969), to not less 
than 3 nor more than 50 years’ imprisonment. 

The defendant is 24 years of age, above average in 
intelligence, and with an eleventh-grade education. 
Briefly, the record reveals a forcible rape upon a young 
girl involving not only forced intercourse, but forced 
copulation in perversions of the most hideous type, last- 
ing over a considerable period of time. This incident 
was preceded earlier in the evening by an attempted 
assault, property damage, and attempted abduction of 
another woman. In the previous incident the defend- 
ant had stopped the girl by running into her vehicle 
several times, advising her that he was a police officer, 
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and attempting to enter her car. The indiscriminate 
use of violence is apparent over a long period of years 
in the defendant’s conduct. He has served a sentence 
for burglary, the crime of assault and battery with in- 
tent to ravish, parole violation, and other conduct which 
can only be characterized as establishing that he is a 
dangerous person to society. In 1969 in Sarpy County, 
Nebraska, he was charged with rape, assault, and sod- 
omy. He was sentenced to 6 months in jail. In this 
incident, he forced a woman and her three small chil- 
dren off the highway as she turned onto Interstate 80 
from Highway 50 and forced the woman to commit an 
act of sodomy upon him and then raped her. During 
the period of time that he was serving the jail term in 
Sarpy County he was involved in an altercation and 
attacked an inmate, breaking his nose and jaw and 
fracturing his skull. A criminal charge is still pending 
on this matter in Sarpy County. At the time the present 
offense was committed, he had been involuntarily com- 
mitted to the Lincoln Regional Center for treatment. 
He has not been released. A psychiatric examination 
is in the record by a doctor of the Lincoln Regional 
Center who states that his continued stay at the Lincoln 
Regional Center would be inappropriate and suggests 
that the defendant be returned to Sarpy County to com- 
plete the sentence he was serving at the time of his 
transfer to the Lincoln Regional Center. The official 
FBI report shows that from a period from December 
31, 1964, through October 7, 1969, the defendant in var- 
ious parts of the United States was charged with bur- 
glary; rape; assault and battery with intent to ravish; 
parole violation, assault and battery with intent to ravish; 
and rape, assault, battery, and sodomy. 

The comprehensive presentence investigation report 
in this case stretches over 50 pages in length. It reveals 
a continuous succession of the most degrading conduct, 
interwoven with violence and with a complete disregard 
of the rights and well-being of the victims. The record 
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is barren of the slightest suggestion that the defendant 
is a fit person for or would be responsive to rehabilita- 
tive therapy. In summary, the record in this case de- 
mands and compels a judgment by a responsible court, 
in the interest of protecting society, to separate him 
from contact with possible victims. We observe that 
the trial court did, as a part of his sentence, require 
psychiatric examination and possible treatment during 
his incarceration. 

The record in this case not only demonstrates a lack 
of an abuse of discretion by the trial court, but it may 
well be said, considering the maximum sentence of 59 
years provided by law, that it was weighted on the 
lenient side. There is no merit to the defendant’s con- 
tention. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


StTaTE oF NEBRASKA, APPELLEE, V. WILLIAM BROWN, | 
APPELLANT. 
202 N. W. 2d 591 


Filed December 1, 1972. No. 38434. 


Evidence: Trial: Criminal Law: Homicide. A spontaneous decla- 
ration of a homicide victim identifying the attacker is admissible 
where the declaration and the attack are so clearly connected 
that the declaration can in the ordinary course of affairs be said 
to be a spontaneous declaration of the real cause. 


Appeal from the district court for Douglas County: 
Joun C, Burke, Judge.. Affirmed. 


Frank B. Morrison, Sr., and Stanley A. Krieger, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for ‘appellee. 
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State v. Brown 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newtown, and Ciinton, JJ. 


CLINTON, J. 

The defendant, William Brown, was charged with 
manslaughter in the killing of his wife. The jury re- 
turned a verdict of guilty. On this appeal the issues 
are: (1) The sufficiency of the evidence to support the 
verdict; and (2) whether the trial court erred in admit- 
ting over objection the declaration of the victim that 
the defendant had stabbed her. We affirm. 

A brief summary of the evidence will lay the ground- 
work for dealing with both issues. The State’s first wit- 
ness was Lester T. Ridley, whose mother, Ella Mae 
Brown, was the homicide victim. Ridley testified that 
on June 27, 1971, he was living with his mother at 2565 
Pratt Street in Omaha. Ridley further testified his 
mother had married Mr. Brown, the defendant, some 
time around October 1970. He further stated that ap- 
proximately 3 o’clock a.m., Brown called and asked to 
speak to the witness’ mother. Ridley put down the phone 
and told his mother there was a telephone call for her. 
She came to the phone, however, no one spoke at the 
other end of the line and she hung up. At about the 
same time she hung up the receiver Brown appeared at 
the front door and asked to be admitted, saying that he 
wanted to talk. Mrs. Brown let him in. Ridley stated 
he saw Brown and his mother go through the house into 
the bedroom and that Brown grabbed her by the arm 
and pulled her into the kitchen. He then heard his mother 
call to him and Ridley went into the bedroom, got a 
pistol out of her purse, and proceeded to the kitchen. 
He observed his mother up against the wall and Brown 
had a butcher knife in his hand. Ridley stated he pointed 
the gun at Brown, that Brown pulled his mother to the 
floor by the hair and told her to tell him to drop the 
gun or that he was going to stab her. Mrs. Brown told 
her son to go back into the bedroom and this he pro- 
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ceeded to do. He put on his pants and told his wife to 
call the police. The witness then ran outside to the 
side of the house to see if he could get his mother clear 
from Brown. He was outside when he heard his mother 
yell: “Lester, Bill done stabbed me.” He then observed 
Brown running from the bedroom into the living room 
and heard him exit out the rear of the house. Ridley 
fired a shot at the fleeing Brown. 

The police arrived approximately 10 minutes later. 
Ridley stated that when they entered his mother was 
lying on the couch covered from head to foot with blood. 
Mrs. Ridley, the wife of Lester, testified that she was 
staying with her husband in Ella Mae Brown’s house 
on the night of June 27, 1971. Her testimony corrobo- 
rated that of Ridley. 

Police officer George Lynch testified that on June 
27, 1971, he received a call to proceed to 2565 Pratt Street 
and that upon arriving he walked in the front door and 
observed the lady sitting on the couch with blood on 
her nightgown, her hands, and her body. He observed 
there was a lot of blood throughout the house and the 
kitchen seemed to have been the scene of a struggle. 
First aid was administered. Other officers corroborated 
the testimony of Lynch. Mrs. Brown was taken to the 
hospital where she died before any emergency treatment 
could be rendered. Expert testimony established the 
cause of death as a stab wound in the right chest which 
penetrated the right lung. 

A civilian employee of the police department, a radio 
operator, testified that about 5:10 a.m., on June 27, 1971, 
the defendant who identified himself as William Brown 
appeared and told the witness he wished to turn himself 
in and then spontaneously made admissions. These ad- 
missions amounted essentially to a confession but with 
mitigating circumstances. 

The defendant did not testify in his own behalf and 
the witnesses testifying for him testified on irrelevant 
‘matters. , 
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The evidence is clearly sufficient to support the verdict. 

The defendant, in support of his contention that the 
declaration of Ella Mae Brown was not admissible, cites 
Gain v. Drennen, 160 Neb. 263, 69 N. W. 2d 916; and 
State v. Worley, 178 Neb. 232, 132 N. W. 2d 764. Neither 
case supports the defendant’s position. The State urges 
that the declaration is admissible as a dying declaration 
and cites the following cases: Penn v. State, 119 Neb. 
95, 227 N. W. 314; Edwards v. State, 113 Neb. 698, 204 
N. W. 780; Johnson v. State, 112 Neb. 530, 199 N. W. 
808; Tongue v. Perrigo, 130 Neb. 564, 265 N. W. 737. 
These cases stand for the proposition that the dying 
declaration is admissible on a prosecution for homicide 
of the declarant, if the declaration relates to the cause 
of the declarant’s death and is made when the declarant 
is conscious of the fact that death is imminent. The 
defendant urges the inapplicability of these cases be- 
cause there is no evidence that the declarant was con- 
scious of the fact that death was imminent. Evidence 
of such consciousness here is purely circumstantial. 

We need not decide, however, whether the declara- 
tions are in the dying declaration category. The evi- 
dence was clearly sufficient to warrant the submission 
of the victim’s statements as spontaneous declarations 
so clearly and closely connected in time with the stab- 
_bing as to be admissible as evidence of the real cause. 
This is one of the exceptions to the hearsay rule which 
has long been recognized by this court. This court has 
usually applied the label of res gestae. There is here an 
overriding coincidence of the time of the declaration and 
the main transaction. ‘The consensus of authorities 
seems to be that a declaration, to be part of the res 
gestae, need not be coincident in point of time witn 
the main fact proved. It is enough that the two are so 
clearly connected that the declaration can in the ordi- 
nary course of affairs be said to be a spontaneous declara- 
tion of the real cause.” Evidence, Nebraska State Bar 
Assn. (1966), c. 5, IV D3, p. 5-8. See, also Missouri 
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P. Ry. Co. v. Baier, 37 Neb. 235, 55 N. W. 913, cert. den. 
154 U. S. 510, 14S. Ct. 1149, 38 L. Ed. 1083; Hamilton v. 
Huebner, 146 Neb. 320, 19 N. W. 2d 552, 163 A. L. R. 1. 
See, also, Griffith v. State, 157 Neb. 448, 59 N. W. 2d 
701, for another example of spontaneous declaration of 
a victim. 

AFFIRMED. 


Rosert G. HOUSER, APPELLANT, V. SCHOOL DISTRICT OF 
SouTH Sioux City, DAkota County, STATE oF NEBRASKA, 
ALSO KNOWN AS SOUTH Sioux CiTy COMMUNITY SCHOOLS, 
SoutH Sr1oux City, NEBRASKA, APPELLEE. 
202 N. W. 2d 621 


Filed December 1, 1972. No. 38454. 


1. Parliamentary Law: Statutes. In the absence of a contrary 
statutory provision, a majority of a quorum which constitutes 
a simple majority of a collective body may act for that body. 

2. Statutes. Special provisions of a statute in regard to a par- 
ticular subject will prevail over general provisions in the same 
or other statutes so far as there is a conflict. 

38. Statutes: Words and Phrases: Schools and School Districts. The 
words “a majority of the members of the board,” as used in 
section 79-1254, R. R. S. 1948 (Reissue 1966), means a ma- 
jority of all members of the board. 


Appeal from the district court for Dakota County: 
JOSEPH E. Marsu, Judge. Reversed and remanded. 


Crosby, Pansing, Guenzel & Binning and Steven G. 
Seglin, for appellant. 


Smith, Smith & Boyd, for appellee. 


Heard before WuirE, C. J.. SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


SPENCER, J. 

Plaintiff-appellant instituted this declaratory judgment 
action seeking an interpretation and construction of 
section 79-1254, R. R. S. 1943 (Reissue 1966). What 
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interpretation is to be placed upon the words “majority 
of the members of the board?” Does it mean a majority 
of a legally constituted and acting quorum of said board, 
or does it mean a majority of all the members elected 
to said board? Also involved is whether plaintiff waived 
his right to question the validity of the board’s vote to 
terminate his teaching contract by requesting a hear- 
ing pursuant to section 79-1254, R. R. S. 1943. 

Plaintiff was a football coach and school teacher 
employed by the school district of South Sioux City, 
Nebraska, a Class IJI district. The school board, here- 
inafter referred to as board, is composed of six men- 
bers. On March 17, 1971, the board held a special 
meeting with five members present. At that meeting, 
by a three to two vote, the board terminated plaintiff’s 
contract at the end of the 1970-71 school term, pur- 
suant to section 79-1254, R. R. S. 1943. On March 22, 
1971, the secretary sent plaintiff a letter informing him 
that he would not be rehired for the following school 
year. The letter did not disclose the vote nor the date 
when the vote was taken. The plaintiff wrote the school 
superintendent, requesting a hearing. The board in 
reply informed plaintiff by letter dated April 1, 1971, 
that a hearing was scheduled for April 8, 1971. 

On or about April 5, 1971, plaintiff discovered that 
the vote taken by the board on March 17, 1971, was 
three in favor and two against termination. He ap- 
peared with counsel at the April 8 meeting. Plaintiff’s 
counsel informed the board that plaintiff would take 
no part in any hearing since the board had not legally 
terminated his contract prior to April 1, as required 
by law. Plaintiff then tendered a letter to the secre- 
tary accepting his contract for the 1971-72 school terra, 
pursuant to section 79-1254, R. R. S. 1943. The board 
then voted four to two to reaffirm the action taken 
March 17, 1971. — 

‘Section 79-439, R. R. S. 1948, reads as follows: “In 
all meetings of any school board, or board of education, 
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a majority of the members shall constitute a quorum 
for the transaction of business. Regular meetings shall 
be held on the first Monday of every month. Special 
meetings may be called by the president or any two 
members, but all members shall have notice of the time 
and place of meeting; Provided, the provisions of sec- 
tions 79-439 to 79-444 shall not apply to Class V districts.” 

Section 79-1254, R. R. S. 1943, before the 1971 amend- 
ment, which is not material on the issue herein, provided: 
“The original contract of employment with a superin- 
tendent or a teacher and a school board or board of 
education of a Class I, II, III, or VI district shall require 
the sanction of a majority of the members of the board. 
Any contract of employment between a teacher who 
holds a certificate which is valid for a term of more 
than one year and a Class I, II, III, or VI district shall 
be deemed renewed and-shall remain in full force and 
effect until a majority of the members of the board vote 
on or before April 1 to amend or to terminate the con- 
tract at the close of the contract period; Provided, that 
the secretary of the board shall, not later than April 15, 
notify each teacher in writing of any amendments to 
his contract or the termination of his contract; and 
provided further, that a teacher whose contract is 
terminated shall have the right to file a written re- 
quest with the board of education for a hearing before 
the board. Such request shall be filed within fifteen 
days after receipt of the notice of termination and sucn 
request shall be granted by the school board or board 
of education. After such hearing a written statement 
as to the termination shall be given if requested by 
the teacher. Any superintendent or teacher whose 
contract is amended or automatically renewed according 
to the provisions of this section shall file written notice 
with the secretary of the board within fifteen days after 
receiving such notice of his acceptance of the amend- 
ments to or renewal of such contract, and failure to 
file such notice shall be regarded as conclusive evi- 
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dence of his nonacceptance of the amendments to or 
renewal of his contract. No member of the school board 
or board of education may cast a vote in favor of tne 
election of any teacher when such member of the board 
is related by blood or marriage to such teacher.” 

Plaintiff concedes that the common law rule, in the 
absence of a contrary statutory provision, applies: A 
majority of a quorum which constitutes a simple major- 
ity of a collective body may act for that body. Federal 
Trade Commission v. Flotill Products, Inc. (1967), 389 
U.S. 179, 88 S. Ct. 401, 19 L. Ed. 2d 398. It is plain- 
tiff’s contention that section 79-1254, R. R. S. 1943, is 
a contrary statutory provision. 

Section 79-439, R. R. S. 1943, is a general statute 
dealing with the transactions of school business. Sec- 
tion 79-1254, R. R. S. 1943, contains special provisions 
specifically applicable to voting on teachers in Class 
I, II, III, and VI districts. Special provisions of a stat- 
ute in regard to a particular subject will prevail over 
general provisions in the same or other statutes so far 
as there is a conflict. In the early case of Albertson v. 
State (1879), 9 Neb. 429, 2 N. W. 742, Chief Justice 
Maxwell, writing for the court, held: “Special pro- 
visions of a statute in regard to a particular subject 
will prevail over general provisions in the same or other 
statutes, so far as there is a conflict.” 

The board argues a “majority of the members of 
the board” means a majority of a quorum, and not all 
the members of the board. It insists if the Legislature 
had intended otherwise, it would have said a majoritv 
of all members. In section 79-439, R. R. S. 1943, where 
there is no question a majority of all members is neces- 
sary to constitute a quorum, the language used is a 
“majority of the members.” 

It is true, in sections governing Class IV and V schools, 
the word “all” is used. Section 79-525, R. R. S. 1943, 
for a Class IV district, has the following: “The elec- 
tion of all officers of the board, principals, teachers, and 
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regular janitors, and all elections for filling vacancies 
on the board, shall be by ballot. No person shall be 
declared elected unless he receives the vote of a ma- 
jority of all the members of the board.” (Italics sup- 
plied.) 

The provision in section 79-1004, R. R. S. 1943, cov- 
ering Class V schools, reads: “The election of such 
officers of the board, teachers, and janitors shall be by 
ballot and no person shall be declared elected unless 
he receives a vote of a majority of all the members of 
the board.” (Italics supplied.) 

Section 6589, Compiled Statutes, 1922, covering cities 
over 1,000 population, had the following language: “The 
election of the officers of the board, of the superin- 
tendent and teachers, and all elections for filling vacan- 
cies on the board shall be by ballot, and no person 
shall be declared elected except he receive the vote 
of a majority of all the members of the board.” (Italics 
supplied.) This exact language had been carried in 
the statute since it came into the law in 1881. 

The present language came into the law in 1937. 
(Section 4 of LB 212, Laws 1937, c. 182, p. 716.) The 
pertinent portion reads as follows: “The election of 
the officers of the board, and all elections for filling 
vacancies on the board shall be by ballot, and no per- 
son shall be declared elected except he receive the vote 
of a majority of all the members of the board. The 
original contract of employment with a superintendent 
or a teacher shall require the sanction of a majority of 
the members of the board, but thereafter said contract 
shall be deemed renewed and shall remain in full force 
and effect until a majority of the members of the board 
vote on or before April first to terminate the contract 
at the close of the contract period, * * *.” 

When the law was revised in 1949, the provisions 
for board members were put in other sections, and 
the language “the original contract of employment with 
a superintendent or a teacher shall require the sanc- 
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tion of a majority of the members of the board,” be- 
came part of the opening sentence in new section 79- 
1254, R. S. Supp., 1949. This would appear to give 
substance to the board’s argument. We see no distinc- 
tion between the phrasing “a majority of all members,” 
and “a majority of members.” We do not believe that 
the Legislature intended to treat the teachers in Class 
J, II, III, or VI districts different than those in Classes 
IV and V. If a different result were intended, it would 
have been very easy to have clarified the language to 
so indicate. The language used indicates to us the in- 
tention to require a majority of all members of the 
board, and not a majority of the quorum. 

Board’s final contention is that the plaintiff is estopped 
from asserting the invalidity of his termination because 
he requested a hearing pursuant to section 79-1254, 
R. R. S. 1943. Board argues that if it had known the 
nature of plaintiff’s objections before the April 1 dead- 
line, a full board would have voted in favor of the 
termination by a four to two vote. Be that as it may, 
the termination of plaintiff’s contract required the con- 
currence of a majority of the full board. We assume 
that the board is attempting to raise an issue of waiver 
or estoppel, neither of which can be sustained on the 
facts herein. The trial court made no finding on this 
issue. Plaintiff did not know the nature of the vote 
at the March 17 meeting until April 5, and acted im- 
mediately, Plaintiff, who had a right to assume the 
board was acting legally, was notified of the board 
action by letter dated March 22, 1971. He immediately 
requested a hearing to determine the reason for his 
termination. As soon as he learned he had not been valid- 
ly terminated, he promptly advised the board to that 
effect. There is no waiver nor estoppel present herein. 

For the reasons given, the judgment is reversed and 
the cause remanded for further proceedings to deter- 
mine and assess plaintiff’s damages herein. 

REVERSED AND REMANDED. 
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Lotus JoAN PERSON, APPELLANT AND CROSS-APPELLEE, V. 
Lewis E. PERSON, APPELLEE AND CROSS-APPELLANT. 
202 N. W. 2d 629 


Filed December 1, 1972. No. 38456. 


Divorce: Appeal and Error: Parent and Child. The fixing of child 
support and alimony rests in the sound discretion of the court 
and, in the absence of an abuse of discretion, will not be 
disturbed. 


Appeal from the district court for Douglas County: 
LAWRENCE C. KRELL, Judge. Affirmed as modified, 


Alfred A. Fiedler of Fiedler & Fiedler, for appellant. 
McGroarty & Welch, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwmTon, and Cuinton, JJ. 


Newton, J. 

This is a divorce action. On appeal plaintiff con- 
tends that allowances for child support, alimony, and at- 
torney’s fees are inadequate. Defendant cross-appeals 
because the decree fails to provide for adjustment or 
termination of alimony payments in the event of a ma- 
terial change in the circumstances of the parties or the 
death or remarriage of plaintiff. We affirm the judg- 
ment subject to modifications set out herein. 

The parties had two minor children remaining in the 
home. Custody of the son, age 10, was awarded to 
plaintiff, and custody of the 19-year-old daughter to 
defendant. , 

The only property owned by the parties was their 
home, household goods, and two automobiles. There 
were stock brokerage accounts in the names of defend- 
ant and his widowed mother as joint tenants. The undis- 
puted evidence reflects that these accounts were the 
separately property of the mother placed in joint tenancy 
so that defendant could handle them for her and as 
compensation he was permitted to draw on the earnings 
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of the accounts. The trial court correctly refused to 
consider the stock accounts in fixing alimony, with the 
exception of the income received by defendant from 
them. The residence was subsequently sold and netted 
approximately $15,000 over and above liens. 

Under the decree the proceeds from the home were 
equally divided. Each party received an automobile 
and the household goods were divided. 

Defendant was 53 years of age. It was stipulated 
that his take-home pay was $1,606.82 monthly. In addi- 
tion, during the years 1969 and 1970, he received from 
the stock accounts $1,424.60 and $5,655.65 respectively. 

The decree awarded to plaintiff the sum of $150 per 
month as support for the 10-year-old boy and required 
defendant to carry adequate medical and hospital insur- 
ance to cover him. Defendant was also to pay any 
unusual medical or dental charges and was allowed to 
claim him as a dependent for tax exemption purposes. 

Plaintiff was awarded alimony in the sum of $70,000, 
payable at the rate of $500 per month for a period of 
11 years and 8 months. Defendant was required to 
maintain his present life insurance program. The evi- 
dence is not entirely clear in regard to the insurance 
but apparently plaintiff is the principal beneficiary. De- 
fendant was directed to pay costs, including fees for 
plaintiff's attorney. 

With the exception of his share of the money received 
from the sale of the residence, defendant has no assets 
of consequence. He is dependent upon his earnings. 
Under the circumstances we find plaintiff to have been 
very fairly treated. 

Defendant has cross-appealed requesting that the ali- 
mony payments be terminated in the event of the death 
or remarriage of plaintiff. Since alimony is designed 
to provide necessary support, it would seem superfluous 
to require the continuance of the payments under such 
circumstances. The decree is modified in this respect. 

The fixing of child support and alimony rests in the 
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sound discretion of the court and, in the absence of an 
abuse of discretion, will not be disturbed. See, Neeman 
v. Neeman, 183 Neb. 105, 158 N. W. 2d 236; Johnson v. 
Johnson, 177 Neb. 445, 129 N. W. 2d 262. 

On examination of the record, we believe that the 
allowance of fees for plaintiff’s attorney in the district 
court was fair and adequate. 

The judgment of the district court is affirmed except 
that alimony payments shall cease in the event of the 
death or remarriage of plaintiff. Plaintiff is allowed 
$350 for services of her attorney in this court. 

AFFIRMED AS MODIFIED. 

SmItH, J., dissents. 


STATE OF NEBRASKA, APPELLEE, V. JAMES S. HySLop, 
APPELLANT, 
202 N. W. 2d 595 
Filed December 1, 1972. No. 38462. 


Criminal Law: Guilty Plea. The standard for determining the 
validity of guilty and nolo contendere pleas is whether the plea 
represents a voluntary and intelligent choice among the al- 
ternative courses of action open to the defendant. 


Appeal from the district court for Douglas County: 
Joun E. Murpny, Judge. Affirmed. 


Frank B. Morrison, Sr., and Stanley A. Krieger, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLINTON, JJ. 


White, C. J. 

The defendant, 29 years of age, with 6 or 7 years of 
college education, and who was represented by counsel 
at all stages of the proceedings, pleaded nolo contendere 
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to the charge of willfully uttering an insufficient fund 
check. He appeals from the judgment and sentence of 
the district court on that charge. We affirm the judg- 
ment of the district court. 

The defendant contends generally that he was not 
advised of the nature and elements of the charge against 
him. The record shows that on two occasions during 
the arraignment, the defendant was asked whether he 
had read the information and whether he had any 
questions at all about the charge against him. The 
defendant directly answered that he had read the 
amended information and that he had no questions about 
the charge. The defendant’s own counsel then asked 
the defendant whether or not they had discussed the 
matter and whether the defendant understood the es- 
sentials of the charge. The defendant, in response to 
these questions from his own counsel, answered in the 
affirmative. ; 

It is obvious, without further discussion, that there 
is no merit to this contention. The trial court’s inter- 
rogation and the answers of the defendant show full 
compliance with the basic standard of taking a plea of 
guilty set out by this court in State v. Turner, 186 Neb. 
424, 183 N. W. 2d 763, in which we stated that the 
standard was and remains whether the plea represents 
a voluntary and intelligent choice among the alterna- 
tive courses of action open to the defendant. We point 
out further that Section 1.4 of the A. B. A. Standards 
Relating to Pleas of Guilty (Approved Draft, 1968), pro- 
vides that the trial judge should address the defendant 
personally and determine whether he understands the 
nature of the. charge and that the commentary to this 
section provides generally that the responsibility of 
the judge varies, depending upon all the circumstances 
as to the complexity and comprehensibility of the charge 
and the defendant’s intelligence, education, age, and 
experience. It is clear from the record that there was 
full compliance with the basic standards for taking 
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the plea and also that the defendant had a full under- 
standing of the nature of the charge and the offense and 
the possible impact of his plea. It appears further, from 
the record, that the defendant had on previous occasions 
been charged with offenses of the same general nature 
to which he pleaded nolo contendere here. 

The defendant again contends that the court failed 
to make a proper inquiry as to the factual basis of his 
plea. This contention, in his brief, is founded upon 
an argument that Section 1.6 of the A. B. A. Standards 
Relating to Pleas of Guilty (Approved Draft, 1968), 
states that no judgment should be entered on a plea of 
guilty before the court has made such an inquiry so 
as to satisfy itself that there is a basis in fact for the 
plea. This argument fails basically, because the de- 
fendant here entered a plea of nolo contendere, and 
the very purpose of the plea is to afford a defendant 
an opportunity to avoid an outright admission of facts 
as the basis for the plea of nolo contendere. Neither 
the court nor the defendant is required to take a para- 
doxical position in the application of this standard with 
relation to a plea of nolo contendere. The commentary 
to Section 1.6 of the A. B. A. Standards Relating to 
Pleas of Guilty states as follows: “Consistent with the 
position taken in the recent revision of Federal Rule 
11, inquiry into accuracy is not required when the de- 
fendant enters a plea of nolo contendere. * * * For one 
thing, the risk of inaccuracy when a nolo plea is ten- 
dered is relatively slight, as in such cases there is 
usually a sophisticated defendant, * * * who has been 
fully advised by retained counsel. Moreover, the ad- 
vantages to be gained from such a plea might be dimin- 
ished or lost if there were a subsequent inquiry into 
the underlying facts.” 

We observe that the court went as far as was possible 
in this respect. It asked the following question of 
the defendant: ‘“* * * do you plead guilty because 
you did what is actually charged against you in the 


334 NEBRASKA REPORTS [VoL 189 
State Farm Mut. Auto. Ins. Co. v. Selders 


Information, or because at least you are convinced that 
should you go to trial on this Information the jury 
would find you guilty?” The defendant then answered 
that he so pled for at least one of those two reasons. 
There is no merit to this contention. 

We have examined the other contentions of the de- 
fendant and they are without merit. Examining the 
record as a whole in this case, it is clear that the de- 
fendant was fully informed of the charge against him 
and that the court made as full an inquiry as possible 
into the factual basis of the nolo contendere plea. The 
defendant was represented by counsel, was an educated 
and sophisticated person, fully conversant with the 
nature of the offense he was charged with from previous 
experience, and knowingly, voluntarily, and understand- 
ingly entered the plea that he made. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


State Farm MutTuAL AUTOMOBILE INSURANCE COMPANY, 
APPELLEE, V. EARL B,. SELDERS, APPELLANT, IMPLEADED WITH 
ILA SELDERS ET AL., APPELLEES. 

202 N. W. 2d 625 


Filed December 1, 1972. No. 38481. 


Insurance: Attorneys at Law: Fees. Where an insurer brings an 
action for declaratory judgment to have coverage determined 
and the insured prevails, the latter is entitled to an attorney’s 
fee under the provisions of section 44-359, R. S. Supp., 1972. 


Appeal from the district court for Madison County: 
Georce W. Dirrrick, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


Moyer & Moyer, for appellant. 


Deutsch & Hagen and Thomas H. DeLay, for appellee 
State Farm Mut. Auto. Ins. Co. 
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Heard before Wut, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


Cuinton, J. 

This appeal involves the question of the right to an 
allowance of attorney’s fees under section 44-359, R. 8. 
Supp., 1972. The defendant (appellant here), Earl B. 
Selders, was successful in this court in an action for a 
declaratory judgment initiated by the plaintiff in having 
determined that his deceased children, victims of an un- 
insured motorist, were insureds under the policy issued 
to him. The children thus came within the uninsured 
motorist coverage of that policy. We held that Selders 
would be entitled to recover under the policy for losses 
he incurred by reason of the death of the children if 
the uninsured motorist was liable. See State Farm Mut. 
Auto. Ins, 'Co. v. Selders, 187 Neb. 342, 190 N. W. 2d 
789. Upon remand Selders filed motion for judgment 
on the mandate and allowance of attorney’s fees as part 
of the costs. At that time no judgment had been ren- 
dered in an action pending against the uninsured motor- 
ist. The allowance of attorney’s fees was denied. The 
defendant filed motion for new trial which was over- 
ruled and he appealed. 

Selders relies upon our recent decision in Workman 
v. Great Plains Ins. Co., Inc., ante p. 22, 200 N. W. 2d 8, 
where we held in an action by the insured for a declara- 
tory judgment to determine policy coverage that section 
44-359, R. R. S. 1943, was applicable to an action for 
declaratory judgment by the insured and supported the 
allowance of an attorney’s fee. We are now asked to 
extend that holding to this case where the insurer brings 
the action and the insured prevails. 

The plaintiff cites and relies upon Cunningham v. 
Northwestern Mut. Life Ins. Co., 148 Neb. 250, 27 N. 
W. 2d 221. The case is clearly distinguishable on two 
grounds. At the time of that action the statute provided 
for attorney’s fees only in “an action at law” upon 
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the policy. As we pointed out in Workman v. Great 
Plains Ins. Co., Inc., supra, the Legislature amended 
the statute to strike the words “at law.” The recited 
purpose of the amendment as set forth in the title to 
L.B. 958, Laws 1971, was “to broaden the scope of the 
awarding of attorney fees as prescribed.” It can ke 
argued that certain language in the act is subject to 
the interpretation that applies only where the object 
of the action is a money judgment. Our decision in 
Workman rejects this contention without noting the 
contention specifically. Under the provisions of the 
act the only exception to allowance of attorney’s fees 
appears to be where the action is for a money judgment 
and the insurer has offered to confess judgment under 
section 25-901, R. R. S. 19438, and the insured has failed 
to recover more than was offered. 

We do not think the allowance of the attorney’s fee 
should depend upon who brings the action. The in- 
sured prevailed and the allowance of attorney’s fee is 
under the circumstances within the purposes of the 
statute as interpreted by this court in Workman v. 
Great Plains Ins. Co., Inc., supra. At the time the trial 
court made its order in this case Workman v. Great 
Plains Ins. Co., Inc., supra, had not been decided. 

Cunningham v. Northwestern Mut. Life Ins. Co., 
supra, was not an action upon the policy in the ordinary 
sense of that term. That was an action by the insured 
during his lifetime to have a determination made as 
to whether a premium upon his life insurance policy 
had been paid in time and so avoid a forfeiture of the 
policy. 

The plaintiff contends that no attorney’s fees can he 
allowed because the defendant presented no evidence 
from which the reasonable value of the services could 
be determined. The plaintiff says that Luikart v. Flan- 
nigan, 130 Neb. 901, 267 N. W. 165, cited by the defend- 
ant, in which this court held an allowance of attorney’s 
fees was supported by the record independently of any 
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evidence of reasonable value, does not apply because 
the trial judge who ruled on the motion for attorney’s 
fees did not preside at the declaratory judgment hear- 
ing. Luikart v. Flannigan, supra, does not stand for the 
proposition that only the presiding judge may make 
an award of attorney’s fees without specific evidence 
of the value thereof. That case points out that the 
judge is one who has the knowledge of the vaiue of 
legal services and may rely upon the record for a de- 
termination of the amount to be allowed. 

In the instant case the judge by whom the motion 
for attorney’s fees was heard had available to him by 
reason of the previous appeal the trial record in the 
form of the bill of exceptions used in the appeal in 
the declaratory judgment action. No doubt the judge 
conducting the trial has a more detailed and personal 
knowledge of the services rendered. Certainly either 
the presiding judge or the judge who hears the motion 
for attorney’s fees may receive additional evidence of 
value. In this case the record supports an inference 
that the court denied the attorney’s fees, not because 
of lack of evidence of value, but because it considered 
that the defendant as a matter of law was not entitled 
to an award of attorney’s fees under the statute. 

That part of the judgment of the court below denying 
the allowance of the attorney’s fees is reversed and the 
cause is remanded with directions for further proceed- 
ings consonant with this opinion. The defendant is 
allowed a fee of $250 for services of his attorney in 
this court. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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IN RE INTERESTS OF SUSAN MEALS AND JEAN MEALS, 
CHILDREN UNDER 18 YEARS OF AGE, 
STATE OF NEBRASKA, APPELLEE, V. ARTILIA MEALS, 
APPELLANT, [MPLEADED WITH JOE CARLS, APPELLEE. 
202 N. W. 2d 628 


Filed December 1, 1972. No. 38493. 


Appeal from the separate juvenile court of Douglas 
County: Sewarp L. Hart, Judge. Affirmed. 


Robert M. Oberman, for appellant. 


Donald L. Knowles and Colleen R. Buckley, for appel- 
lee State of Nebraska. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEewron, and Cuinton, JJ. 


SPENCER, J. 

This is an appeal from the separate juvenile court of 
Douglas County, Nebraska. It involves the question of 
the fitness of Artilia Meals to retain the custody and 
control of her children, Susan and Precious Bertha Jean 
Meals, also known as Mils, also known as Mels. Joe 
Carls, the natural father, was constructively served but 
entered no appearance herein. The court appointed a 
guardian ad litem and separate counsel for Artilia Meals. 

After hearing, the trial court terminated the par- 
ental rights; found the children were dependent and 
neglected children within the meaning of the Juvenile 
Court Act; and committed them to the Department of 
Public Welfare, State of Nebraska, with authority to 
consent to the legal adoption of said children. We affirm. 

We do not deem it necesasry to either review the evi- 
dence in detail or set forth the substance thereof. Suf- 
fice it to say that we have carefully examined the record 
and are convinced that the evidence is ample to sus- 
tain the judgment of the trial court. 

Judgment affirmed. See Rule 20. 

AFFIRMED. 
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JOHN HARTWIG, APPELLANT, v. EDUCATIONAL SERVICE UNIT 
No. 13, FORMERLY EDUCATIONAL SERVICE Unit No. 18, 
ET AL., APPELLEES. 

202 N. W. 2d 618 


Filed December 1, 1972. No. 38538. 


1. Workmen’s Compensation: Trial: Evidence. In a workmen’s 
compensation case, the burden of proof is upon the claimant to 
establish that his disability was caused by an accident arising 
out of and in the course of his employment. 

The rule of liberal construction of the 
Workmen’s Compensation Act applies to the law but not to the 
evidence offered in support of a claim for benefits under the act. 

38. Workmen’s Compensation: Appeal and Error: Evidence. On 
appeal of a workmen’s compensation case to the Supreme Court, 
where there is reasonable competent evidence to support the 
findings of fact in the trial court, the judgment, order, or 
award will not be modified or set aside for insufficiency of the 
evidence. The cause will be considered de novo in this court 
only where the findings of fact are not supported by the 
evidence as disclosed by the record. 

4. Workmen’s Compensation: Trial: Evidence. Where the claim- 
ant in a workmen’s compensation case fails to show with rea- 
sonable certainty that the disability of which he complains 
arose out of and in the course of his employment, the pro- 
ceeding will be dismissed. 


Appeal from the district court for Scotts Bluff County: 
TED R. FEILER, Judge. Affirmed. 


Lyman, Meister & Olsen, for appellant. 
James R. Hancock, for appellees. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NewTon, and CLinton, JJ. 


McCown, J. 

This is a workmen’s compensation case. The Work- 
men’s Compensation Court dismissed plaintiff’s peti- 
tion. On appeal to the district court, the dismissal was 
affirmed. We affirm the judgment of the district court. 

The plaintiff, John Hartwig, was employed by the 
defendant in September 1968. His duties consisted of 
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picking up and delivering various educational materials. 
The evidence as to the date of the alleged accident is 
extremely indefinite. The three separate medical his- 
tories all show the date as late 1968. Plaintiff’s evidence 
was that sometime in October or November 1969, while 
plaintiff was lifting a box, he felt a pain in his back 
and complained to another person present. Plaintiff 
thought it was a pulled muscle and continued to work 
that day, and worked regularly until approximately 
June 1, 1970. He testified that the pain progressed as 
time passed. He testified that in April or May of 1970, 
serious pain developed in his leg. On July 27, 1970, he 
consulted a doctor in Scottsbluff, Nebraska. He was 
hospitalized in Scottsbluff from August 10 to August 
23, 1970, for examination, tests, and treatment. He was 
then sent to Denver, Colorado, on August 26, 1970. 
There he was examined by Dr. Markheim, an ortho- 
pedic surgeon, who operated on plaintiff’s back on Sep- 
tember 1, 1970. Plaintiff returned to Scottsbluff on 
September 9, 1970, and filed his claim in the Workmen’s 
Compensation Court on November 23, 1970. 

The médical issue of causation is critical here. Dr. 
Markheim performed a laminectomy decompressing the 
nerve roots at the L-4, L-5 level and removed the por- 
tion of an old spinal fusion in this area which was not 
solid. His opinion was that plaintiff’s difficulty was 
caused by the pseudoarthrosis or false joint produced 
as a result of a partially unsuccessful fusion operation 
on the plaintiff’s back performed many years before. 
He testified that the plaintiff's condition was the natural 
progression of this preexisting condition and was based 
entirely on his pseudoarthrosis rather than on any in- 
dustrial accident which he claimed. 

The two other physicians who testified felt that plain- 
tiff had suffered a partial disability as a result of the 
accident and previously existing pseudoarthrosis. but 
conceded that Dr. Markheim’s conclusions may have 
been correct. Both agree that the pseudoarthrosis was 
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the basis of plaintiff’s condition, and both conceded it 
was possible that plaintiff’s condition could have 
or might have developed without any traumatic inter- 
vention. 

The single judge Workmen’s Compensation Court 
found that plaintiff had failed to maintain the burden 
of proving he sustained an accident and injury arising 
out of and in the course of his employment and dis- 
missed plaintiff’s petition. The Workmen’s Compensa- 
tion Court en banc reaffirmed that finding and judgment 
and also found that the alleged injury occurred in Oc- 
tober or November 1968 and plaintiff's action was there- 
fore filed out of time. The judgment of the Workmen’s 
Compensation Court was affirmed by the district court. 

The matters at issue here turn on factual determina- 
tions. In a workmen’s compensation case, the burden of 
proof is upon the claimant to establish that his disability 
was caused by an accident arising out of and in the 
course of his employment. Satterfield v. Nagel, 186 
Neb. 332, 183 N. W. 2d 237. 

The issue of causation is critical. It is urged that the 
rule of liberal construction of the Workmen’s Compen- 
sation Act should be applied to aid the plaintiff in carrv- 
ing the burden of proving his case by a preponderance 
of the evidence. The rule of liberal construction of 
the Workmen’s Compensation Act applies to the law 
but it is not applicable to the evidence offered in sup- 
port of a claim made for benefits under the act. Parrish 
v. Karl Kehm & Sons Contractors, 186 Neb. 252, 182 
N. W. 2d 422. 

In this case two trials in the Workmen’s Compensation 
Court determined the facts adversely to the plaintiff. 
On appeal to the district court. those factual determina- 
tions were again affirmed on all critical issues. On ap- 
peal of a workmen’s compensation case to the Supreme 
Court, where there is reasonable competent evidence 
to support the findings of fact in the trial court, the 
judgment, order, or award will not be modified or set 
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aside for insufficiency of the evidence. The cause will 
be considered de novo in this court only where the 
findings of fact are not supported by the evidence as 
disclosed by the record. Gifford v. Ag Lime, Sand & 
Gravel Co., 187 Neb. 57, 187 N. W. 2d 285. 

Where the claimant fails to show with reasonable 
certainty that the disability of which he complains 
arose out of and in the course of his employment, the 
proceeding will be dismissed. Satterfield v. Nagel, 
supra. 

In this case the evidence is clearly sufficient to sup- 
port the finding that the disability of which the plain- 
tiff complains did not arise out of and in the course of 
his employment. 

In view of the determinations made, it is unneces- 
sary to reach the issues of whether the injury was 
latent and progressive or whether the claim was 
barred by the statute of limitations. 

The judgment of the district court was correct and 
is affirmed. 

AFFIRMED. 

Smi1TH, J., concurring in the result. 

The court applies the same standard of review to 
findings in favor of the proponent of the issue and to 
findings in favor of the opponent of the issue. It is 
mistaken. I would affirm on authority of the rule in 
Adler v. Jerryco Motors, Inc., 187 Neb. 757, 193 N. W. 
2d 757 (1972). See, also, Klein v. Trinity Industries, 
Inc., ante p. 117, 201 N. W. 2d 200 (1972) (Smith, J., 
concurring); cf. St. Paul Fire & Marine Ins. Co. v. 
Hoffman, 184 Neb. 247, 166 N. W. 2d 731 (1969); Pros- 
ser (4th Ed., 1971), Law of Torts, p. 205. 
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STATE OF NEBRASKA, APPELLEE, v. ANTHONY SANDERS, 
APPELLANT. 
202 N. W. 2d 589 


Filed December 1, 1972. No. 38547. 


Criminal Law: Sentences: Appeal and Error. Where the punish- 
ment of an offense created by statute is left to the discretion 
of a court within prescribed limits, a sentence prescribed within 
such limits will not be disturbed unless there appears to be 
an abuse of such discretion. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


Thomas J. Monaghan, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NrewrTon, and Cuinton, JJ. 


Waite, C. J. 

The only issue raised in this appeal by the defendant 
from his plea of guilty to a burglary charge is the ex- 
cessiveness of the sentence of an indeterminate period 
of 3 to 5 years in the Nebraska Penal and Correctional 
Complex. The evidence shows that on January 28, 
1972, the defendant pled guilty to the charge of burglary. 
The guilty plea was the result of a plea bargain, to 
which no objection is made, entered into by the de- 
fendant’s counsel and the Douglas county attorney’s 
office as a result of which an additional burglary charge 
and a felonious assault charge were dropped by the 
State of Nebraska. The record shows that the State 
performed its part of the plea bargain, dismissed the 
other charges, and took no position with reference to 
the request for probation. 

The essence of the defendant’s contention seems to 
be the hardship impact of the sentence upon his wife 
and family preventing him from making a living. We 
do not doubt that this may be a factor for the court to 
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take into consideration under all the circumstances and 
probably was by the experienced trial judge in this 
case, But we are not aware of any reasoning or au- 
thority that compels a finding that a man can escape a 
penalty for the commission of a felony offense simply 
because he has a wife and family who need support. It 
is clear from the record that the defendant had been 
arrested 45 times in the last 12 years and had 1 pre- 
vious conviction in federal court for transportation of a 
stolen motor vehicle across a state line, which is a felony. 
18 F. C. A. § 2312, p. 581. 

Where the punishment of an offense created by stat- 
ute is left to the discretion of a court within prescribed 
limits, a sentence prescribed within such limits will 
not be disturbed unless there appears to be an abuse 
of such discretion. No such abuse of discretion appears. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. Howarp A. CROOKS, 


APPELLANT. 
202 N. W. 2d 627 


Filed December 1, 1972. No. 38557. 


Criminal Law: Sentences: Constitutional Law. The imposition of 
a sentence of 10 to 15 years which sentence is to be consecu- 
tive to a life sentence previously imposed for an unrelated crime 
is not a cruel and unusual punishment such as to be in conflict 
with the Eighth Amendment to the Constitution of the United 
States. 


Appeal from the district court for Lancaster County: 
Wiui1am C. Hastines, Judge. Affirmed. 


Howard A. Crooks, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Vor, 189] SEPTEMBER TERM, 1972 345. 
State v: Crooks 


Heard before WHITE, C. J., SPENCER, BoSLAuGH, SMITH, 
McCown, Newton, and. Cuinton, JJ.. 


WHITE, C. J. ; 

This is a post conviction case. The defendant already 
incarcerated in the Nebraska Penal and Correctional 
Complex under a life sentence was sentenced to a period 
of from 10 to 15 years for another offense committed 
while incarcerated. The sentence specifically provided 
that it should be consecutive to the serving of the life 
sentence. 

The defendant has filed a pro se brief in this court 
to sustain his contention. It is difficult to understand 
the defendant’s argument but giving it its maximum 
import it constitutes a claim that such a sentence can 
never be put into effect and that it is a cruel and un- 
usual punishment under the federal Constitution. No 
authority is cited by the defendant for his contention 
nor can we find any. The statutes of the State of 
Nebraska specifically provide for consecutive sentences. 
The argument that a consecutive sentence to a life sen- 
tence is void because of the impossibility of serving 
such a sentence is untenable. The statutes of the State 
of Nebraska vest in the Board of Pardons the author- 
ity to commute sentences. We take judicial notice of 
the fact that a life sentence frequently ends long ‘be- 
fore the prisoner’s life ends, and that in many, if not 
most, cases the Board of Pardons has commuted the 
life sentence to a term of years. The offense committed 
in this case is a serious one. To give credence to the 
defendant’s contention would permit inmates serving 
life sentences freedom to commit such offenses without 
any fear of additional punishment. It is clear that the 
second sentencing in this case for a separate offense 
of 10 to 15 years is not a vain and useless sentence, but 
is a real and vital threat of actual punishment and 
serves a useful deterrent purpose for the commissicn 
of other offenses while incarcerated under the life sen- 
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tence in the Nebraska Penal and Correctional Complex. 
There is no merit to the defendant’s contention. 
The judgment of the trial court denying post convic- 
tion relief is correct and is affirmed. 
AFFIRMED. 


REID HALBERT, APPELLEE, v. Foop Host U.S.A., INc., 
A CORPORATION, APPELLANT. 
202 N. W. 2d 735 


Filed December 8, 1972. No. 38472. 


1. Contracts: Trial; Evidence. In an ambiguous contract the court 
may look at the preliminary negotiations to determine the in- 
tent of the parties. 

2. Equity. Equity, once it assumes jurisdiction, has the power to 
devise a remedy which will do complete justice and eliminate 
further litigation. 

3. Interest. Interest is allowable where the conduct of a party 
justifies its allowance, particularly where money or property 
belonging to another is wrongfully withheld to the enrichment 
of the debtor and to the detriment of the creditor. 


Appeal from the district court for Hall County: Don- 
ALD H. Weaver, Judge. Affirmed as modified. 


Luebs, Tracy, Huebner & Dowding and D. Steven Lein- 
inger, for appellant. 


Perry, Perry & Witthoff, Robert E. McKelvie, and 
Davis, Bailey, Polsky & Huff, for appellee. 


Heard before WuirE, C. J., SPENCER, SMITH, McCown, 
NEwtTon, and CuLinTon, JJ. 


Wurre, C. J. 

In this jury-waived case the district court entered a 
judgment in favor of the plaintiff in a suit on an exchange 
contract for stock in the defendant corporation. Plain- 
tiff asserted he was entitled to registered shares in the 
defendant corporation and the defendant guaranteed 
him that such registered shares would be worth at least 
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$15 per share. The district court, on the facts, found 
in favor of the plaintiff and required the defendant to 
replace the unregistered shares with registered shares, 
and to purchase the latter from the plaintiff at the guar- 
anteed price of $15 per share. We affirm the judgment 
of the district court with a modification as to the amount 
of interest allowable. 

The background facts are that plaintiff Halbert owned 
all of the corporate stock of Kings Food Host of Hast- 
ings, Inc., and Kings Food Host of Grand Island, Inc., 
hereinafter referred to as “the companies.” Each of 
these companies owned by Halbert operated a restaurant 
business in its respective city. In the month of August 
1968, plaintiff entered into negotiations with L. C. Price, 
president of the defendant Food Host U.S.A., Inc. Be- 
cause of tax advantages it was decided that plaintiff’s 
shares in the companies would be exchanged for Food 
Host shares. The evidence shows that at that time Food 
Host had plans to make a public offering of its stock in 
the near future; and that Price was willing to guarantee 
that the shares would come out to the public at a cost 
of not less than $37.50 per share. On September 30, 
1968, plaintiff and an officer of Food Host signed a 
stock exchange contract. In pertinent part, the con- 
tract provided: 

“(b) On date of closing, Food Host will transfer 
that number of shares of Food Host stock which, when 
multiplied by $37.50 per share anc uidéa w tiie $25,000.50 
fabenturs bond) oh avi aisowe sed (at the soma 
time, will equal $139,987.50 less all liabilities, obliga- 
tions, taxes, debts, claims and causes of action of what- 
soever nature, whether known or unknown, existing 
now, incurred between date of the agreement and clos- 
ing date, or accrued to closing date. 

“(c) The corporation will, on or before October 3, 
1970, file for registration with the Securities Exchange 
Commission and within said time, the market value of 
the said stock of Food Host will not be less than $37.50 
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per share; that in the event the market value does not 
reach $37.50 within said time, Food Host will issue to 
Halbert, within 60 days after October 1, 1970, an addi- 
tional debenture bond for the difference between the 
value of the stock issued (based upon the highest price 
that said stock reached before October 1, 1970) and © 
the value of the stock computed at $37.50 per share. * * * 

“5. This contract will be closed on or before October 
1, 1968, at the office of Food Host.” 

In the performance of this agreement Food Host im- 
mediately took over the operation of the companies on 
October 1, 1968. Food Host stock was not issued to 
the plaintiff immediately because of the necessary period 
of time to compute, as an accounting matter, the lia- 
bilities of Halbert’s companies so that the exact amount 
of stock called for by the contract could be transferred. 
However, from February until April of 1969, the evi- 
dence shows that the plaintiff repeatedly communicated 
with Food Host asking it to return his companies to 
him or issue him the stock, but no action was taken by 
Food Host. 

The accounting finally revealed that the companies 
had net liabilities of approximately $22,462.50. Svub- 
tracting this from the contract price of $139,987.50 left 
a net figure of $117,525 which, divided by $37.50 wer 
share guarantee, meant that Food Host was to deliver 
3,134 shares of its stock to the plaintiff. On April 30, 
1969, after the repeated demands of the plaintiff, Food 
Host issued a certificate representing the shares, but 
did not deliver it giving as the reason, “pending the 
closing of the contract.” 

While it held the stock, “pending the closing of the 
contract” Food Host split its stock two-and-one-half to 
one, reducing the contract price per share to $15 and 
increasing the number of shares deliverable to a total 
of 7,835 shares. Then, on June 11, 1969, Food Host 
filed a registration statement with the Securities x- 
change Commission. On July 21, 1969, a certificate 
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representing the 4,701 additional shares was issued, but 
was again held by Food Host pending closing, as was 
the original issue of 3,134 shares. During this entire 
period of time, from February through July, the plain- 
tiff continued to demand delivery of his stock, to no 
avail. 

On September 4, 1969, the registration statement be- 
came effective. The plaintiff learned of this and tele- 
phoned Food Host (L. C. Price) and again demanded 
his stock. On September 13, plaintiff received the two 
previously issued certificates by certified mail. They 
were unregistered and one of the certificates bore the 
following barely legible stamped legend: “The shares 
represented by this certificate have not been registered 
under the Securities Act of 1933. The shares have been 
acquired for investment and may not be pledged or 
hypothecated, and may not be sold or transferred in the 
absence of an effective registration statement for the 
shares under the Securities Act of 1933 or an opinion 
of counsel to the company that registration is not re- 
quired under said Act.” 

On September 15, 1969, the plaintiff attempted to sell 
the shares through a broker, but was advised, in effect; 
that since the shares had not been registered they could 
not be sold “over the counter.” It appears from the 
evidence that the only available market for the stock 
then was with private investors possessing a sufficiently 
sophisticated knowledge of the market to accept it 
without the protection provided by the Securities Ex- 
change Act, in registering the stock. Again Halbert 
contacted Food Host (L. C. Price) and was told that 
the Food Host guarantee was still good. At that time 
the market price for Food Host BeeIsvenes stock was 
about $16 per share. ‘ 

Subsequently, plaintiff made two sihGuceesstul at- 
‘tempts to sell the shares through private placement. 
Having failed to divest himself of the unregistered shares 
and being unable to secure the return of his companies 
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from Food Host, as we have pointed out above, the 
plaintiff commenced this action to secure registered 
and saleable shares. The action was commenced in 
January 1971. 

The first question we are presented with is the right 
to resort to parol or extrinsic evidence in order to prop- 
erly interpret this contract. Halbert claims that he 
was entitled to registered shares with a guaranteed price 
of $37.50 per share. We hold, as the trial court must 
have, that there is ambiguity in this contract. The un- 
certainty arises from the fact that no specific provision 
as to the type of shares to be issued to the plaintiff 
appears in the instrument, and yet Food Host promises 
to file for Securities Exchange Commission registration, 
an action in which the plaintiff would seem to have no 
interest if his shares were to be restricted and unreg- 
istered. Moreover, the contract was executed on Sep- 
tember 30, 1968, and calls for a closing date on October 
1, 1968. Despite the fact that it was impossible, under 
the terms of the contract for the issuance of the stock 
on October 1, 1968, since Food Host had to make its 
own post-acquisition accounting in order to determine 
the number of deliverable shares. Parol evidence is 
admissible to explain and clarify the contract under 
these circumstances. Barkalow Bros. Co. v. English, 
159 Neb. 407, 67 N. W. 2d 336; Wilderman v. Watters, 
149 Neb. 102, 30 N. W. 2d 301; Stillinger & Napier v. 
Central States Grain Co., Inc., 164 Neb. 458, 82 N. W. 
2d 637. It also appears that Food Host drew the con- 
tract with the seller and the construction of the am- 
biguities will be weighted against the drafter. Pode- 
witz v. Gering Nat. Bank, 171 Neb. 380, 106 N. W. 2d 
497. We therefore hold that the trial court’s finding 
that the contract contemplated the transference of reg- 
istered stock was supported by the evidence and should 
be affirmed. 

Food Host argues that by accepting and retaining the 
unregistered stock for a period of time, the plaintiff 
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waived any objections he might have to Food Host’s per- 
formance. This argument is realistically refuted by the 
evidence that shows that Halbert continuously and con- 
sistently demanded his stock from sometime in February 
1969, and the provisions of the contract which clearly 
contemplated that the stock, whether registered or not, 
was convertible into cash at the price of $15 per share 
under the guarantee given by Food Host. Food Host 
first raises this issue in this court and did not raise it 
in the district court. It is not available here. Hancock 
v. Parks, 172 Neb. 442, 110 N. W. 2d 69; Lucht v. Amer- 
ican Propane Gas Co., 183 Neb. 583, 162 N. W. 2d 891. 

The next objections of Food Host are procedural in 
nature. It objects to the decree below on the grourid 
that it was an improper exercise of equity jurisdiction 
because the court, in effect, entered an award of money 
damages. It is therefore asserted that the plaintiff had 
an adequate remedy at law and that equity had no 
jurisdiction. No prejudicial error could have resulted 
to Food Host because the record shows that it waived 
a jury trial and thus subjected itself to a trial of facts 
by the court. 

Was the remedy fashioned a proper one? It is ele- 
mentary that equity, once it assumes jurisdiction, nas 
the power to devise a remedy which will do complete 
justice and eliminate further litigation. Penn Mut. Life 
Ins. Co. v. Katz, 139 Neb. 501, 297 N. W. 899; Gatchell 
v. Henderson, 156 Neb. 1, 54 N. W. 2d 227. 

The evidence shows that the market value of Food 
Host stock declined during the period of time the plain- 
tiff was attempting to sell and to convert his unregis- 
tered shares into cash. It is clear that the mere is- 
suance of registered shares after the long period of time 
in which there was delay in the delivery of the stock, 
would not give effect to the $15 per share guarantee 
which the contract specifically provides for. And yet 
Food Host still argues that in the event the court 
should make such a finding, effect must be given to 
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that portion of the contract which provides for the is- 
suance of a Food Host debenture in the event the plain- 
tiff realizes less than $15 per share on a sale of the 
stock. But the evidence shows that on September 15, 
1969, the plaintiff attempted to sell the stock which had 
been held by Food Host “pending closing.” It is clear 
all the way through the record in this case that the 
plaintiff did not care to speculate on the market price 
of Food Host shares and desired to convert the registered 
shares he was entitled to at the guaranteed price of 
$15 per share. Had his stock been registered at that 
time, September 15, as the evidence shows it should 
have been, plaintiff would have realized at least $15 
per share, thus eliminating the need for the issuance 
of the debenture. The contract contemplates that the 
plaintiff had a right under his contract to sell his hold- 
ings for cash and avoid the issuance of the debenture. 
This he tried to do but was prevented from doing so by 
the defendant Food Host’s failure to issue him the reg- 
istered stock as was required by the contract. It is 
elementary that equity should restore the injured party, 
as nearly as possible, to the position required by the 
contract. The repurchase requirement of the contract 
was fashioned to achieve that end. To allow Food Host 
to postpone making good on its guarantee for 10 years, 
during which time the plaintiff would be an unwilling 
speculator in Food Host’s solvency, would hardly do 
equity between the parties. There is no merit to this 
contention. 

Food Host argues that the plaintiff did not make a 
sufficient effort to mitigate his damages. We agree with 
the trial court on this issue. The evidence shows that 
from the beginning Halbert did everything reasonable 
to market the shares of stock he was to receive and to 
convert them into cash. The only reason he was unable 
to do this was the failure of Food Host to deliver to 
him registered shares as was contemplated by the con- 
tract. There is no merit to this contention. 
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The last contention that Food Host makes is meri- 
torious. The trial court allowed interest from the date 
of December 1, 1968. Food Host argues that this was 
an improper date and that prejudgment interest is not 
allowable. We hold that interest is allowable where 
the conduct of a party justifies its allowance, parti- 
cularly where money or property belonging to another 
is wrongfully withheld to the enrichment of the debtor 
and to the detriment of the creditor. This is clearly 
what happened under all the facts and circumstances 
in this case. See, 47 C. J. S., Interest, § 13, p. 23; 
Workman v. Workman, 174 Neb. 471, 118 N. W. 2d 764. 

In broad perspective Food Host retained the benefit 
of the restaurant operations, including the profits or 
possible profits and capital growth, during the very 
period of time when the plaintiff was vainly trying ‘to 
sell his stock, which under the terms of the contract 
he was entitled to do and upon which there was a guar- 
antee of $15 per share. It is clear that the plainiiff 
is entitled to interest from the delivery date of the 
stock, September 13, 1969. The facts show that Food 
Host was given a reasonable time following the effective 
date of the registration statement curing which to issue 
plaintiff the registered shares which it did not do. We 
feel that at that point Food Host prevented the plaintiff 
from securing the benefit of his bargain while it re- 
tained his companies and operated them, and at that 
point interest began to accrue. 

The judgment of the district court is affirmed as mod- 
ified to include only an allowance of interest from the 
date of September 13, 1969. Costs taxed to appellant. 

AFFIRMED AS MODIFIED. 
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STATE OF NEBRASKA, APPELLEE, v. CHARLES E. Moore, 
APPELLANT. 
202 N. W. 2d 740 


Filed December 8, 1972. No. 38477. 


1. Criminal Law: Right to Counsel: Confessions. The doctrine of 
Miranda v. Arizona, 384 U. S. 486, 86 S. Ct. 1602, 16 L. Ed. 2d 
694, 10 A. L. R. 3d 974, comes into play when the individual 
is first subjected to police interrogation while in custody. 

: If a person in custody indicates that 

he wishes the assistance of counsel before an interrogation, the 

authorities cannot ignore that request and he must be offered 
counsel. 


Once the Miranda warnings have been 
given the procedure is clear. If the individual indicates prior to 
or during questioning that he wishes to remain silent, the inter- 
rogation must cease. 


: If an individual held for interrogation 

by the police states that he wants an attorney, the interrogation 

must cease until an attorney is present and the person must 
have an opportunity to confer with the attorney and to have 
him present during subsequent questioning. 

5. Criminal Law: Right to Counsel: Confessions: Waiver. An ex- 
press declaration that an individual held for interrogation by 
police is willing to make a statement and to do so without an 
attorney being present, followed closely by the statement, may 
eonstitute a waiver of the privilege against self-incrimination 
and the right to counsel. 

6. Criminal Law: Right to Counsel. The fact that counsel may 
have been appointed or retained prior to any interrogation by 
police does not prevent the police from administering the Miran- 
da warnings. 

7, Criminal Law: Right to Counsel: Confessions: Waiver. That 
police who knew that the defendant was represented by an 
attorney and failed to give the attorney notice of an intended 
interview of the defendant did not under the evidence in this 
case make inadmissible statements made by the defendant be- 
cause it was violative of the right to counsel where defendant 
clearly, intelligently, knowingly, and voluntarily waived his 
right to have counsel present. 

8. Criminal Law: Waiver. That a waiver may seem or be unwise 
or not smart, where either prospectively or retrospectively con- 
sidered, does not necessarily import that it was not intelligently 
made. 
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Appeal from the district court for Lancaster County: 
BarTuLett E. Boy es, Judge. Affirmed. 


Richard L. Goos, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrton, and Cirnton, JJ. 


CLINTON, J. 

The defendant was charged with assault with intent 
to commit rape and with sodomy, was found guilty 
by a jury on both counts, and sentenced to 2 5-year 
concurrent terms in the Nebraska Penal and Correctional 
Complex. 

This appeal involves the question of whether the con- 
stitutional rights of the defendant to counsel and against 
self-incrimination were violated by the admission of 
oral incriminatory statements, amounting substantially 
to a confession. The admissions were made during an 
in-custody interrogation which followed immediately 
upon the giving of the Miranda warnings and a waiver 
by the defendant of his right against self-incrimination 
and to counsel. Previous to the interrogation counsel 
had been appointed for him at his request. Also at issue 
is the question of whether or not the evidence without 
the incriminating admissions is sufficient to sustain the 
convictions. 

The record discloses the following: The defendant 
was brought before the county court on October 5, 1971, 
and the complaint read to him. He was without counsel. 
His constitutional rights were explained to him by the 
court. He requested counsel and executed an affidavit 
of poverty. The court then appointed the public de- 
fender to represent him and the date for preliminary 
hearing was set. The poverty affidavit on which the 
public defender acknowledged receipt of a copy was 
filed in the county court that same day. There was 
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apparently no communication between the public de- 
fender and the defendant before the interrogation which 
thereafter occurred. On that same day at about 6:30 
p.m., while the defendant was in custody, he was inter- 
viewed by a detective of the Lincoln police department. 
A portion of this interview involving the Miranda warn- 
ings took place in the presence of one Cleveland Nar- 
cisse, an alleged accomplice, and in the presence of two 
of the interviewing officer’s associates. 

At the trial in the district court defendant’s counsel 
objected to the admission of the incriminating state- 
ments on the grounds they were made after the appoint- 
ment of counsel and to an officer who knew counsel had 
been appointed and without notification of counsel, 
and that they were therefore taken in violation of the 
defendant’s rights under the Fifth and Sixth Amend- 
ments to the Constitution of the United States. The 
court held a hearing on admissibility outside the pres- 
ence of the jury. 

The evidence presented at the hearing and later to 
the jury, insofar as it is pertinent to the first issue, was 
that the. interviewing officer, with the use of a fore- 
warning card, gave the Miranda warnings and received 
answers in the following form: ‘“A- The first ques- 
tion: ‘I would like to advise you that I am a police 
officer. Do you understand that?’ And he stated, ‘Uh- 
huh.’ And I asked him at that time to please state ‘Yes’ 
or ‘No’ to the questions. I re-asked him that question. 
He stated, ‘Yes.’ 

“The second question: ‘You have a right to remain 
silent and not make any statements or answer any of 
my questions. Do you understand that?’ His answer 
was ‘Yes.’ 

“‘Anything you say can and will be used against 
you in a court of law. Do you understand that?’ ‘Yes.’ 
— His answer was ‘Yes.’ 

“You have a right to talk to a lawyer and have him 
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present with you during questioning. Do you under- 
stand that?? His answer was ‘Yes.’ 

“Tf you can not afford a lawyer, you have a right 
to have a lawyer appointed for you prior to questioning. 
Do you understand that?’ His answer was ‘Yes.’ 

“Do you willingly do without the services of a law- 
yer at this time?’ His answer was ‘Yes.’ 

“Knowing your rights in this matter, are you willing 
to make a statement tome now?’ His answer was ‘Yes.’” 

The defendant testified at the hearing with the jury 
absent and said: “... he read me the rights, and so 
forth, which I understood very plainly, you know, and 
he just asked me questions, you know.” At this hear- 
ing the defendant stated he had acknowledged to the 
interviewing officer his part in the incident substantially 
as that detective had related to the court. He also 
stated that when asked to give the same information 
in writing he declined to do so because he wanted to 
talk to his lawyer about that. This conformed to the 
testimony of the interrogating officer. Both the de- 
fendant and the officer stated the interrogation ceased 
when the defendant indicated he would not give a 
written statement until he consulted his lawyer. There 
was also testimony by the defendant that the officer 
told the alleged accomplice in defendent’s presence that 
if he would “cop-out” it would go easier on him. The 
officer denied making such a statement. Before defend- 
ant made the admissions he at his request had a private 
conference with the alleged accomplice. 

At the time of the interview the defendant was uncer- 
tain whether a lawyer had been appointed for him but 
knew that one would be. The officer knew at the time 
of the interview that legal counsel had been appointed 
for the defendant. The record does not disclose that the 
police had made or attempted to make any earlier in- 
custody interrogation of the defendant. 

The court made a preliminary determination that the 
Miranda warnings had been properly given; that the 
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defendant had waived his privilege against self-incrimi- 
nation and his right to have counsel present at the in- 
terrogation; and that the oral statements were volun- 
tarily, knowingly, and intelligently made. We interpret 
this also as a finding by the court that the waivers were 
voluntary, knowing, and intelligent, which is what Mir- 
anda requires. 

The court then permitted the evidence of the waivers 
and the admissions to be presented to the jury through 
the testimony of the officer. The defendant did not 
testify before the jury. Neither did the accomplice. 
The court gave the jury NJI No. 14.52 defining the 
findings the jury must make before considering the ad- 
missions as evidence. 

Defendant’s position as he succinctly states it in his 
brief is that a confession or admission resulting from 
an in-custody interrogation in the absence of counsel 
after defendant requested and had counsel appointed 
for him is inadmissible under the Sixth Amendment to 
the Constitution of the United States. The defendant 
relies upon the following language of Miranda v. Ari- 
zona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 
10 A. L. R. 3d 974: “If the individual states that he 
wants an attorney, the interrogation must cease until 
an attorney is present. At that time, the individual 
must have an opportunity to confer with the attorney 
and to have him present during any subsequent ques- 
tioning.” 

He also cites People v. Fioritto, 68 Cal. 2d 714, 68 Cal. 
Rptr. 817, 441 P. 2d 625; and State v. Johns, 185 Neb. 
590, 177 N. W. 2d 580. Also having application or touch- 
ing the issue, we believe, are State v. Godfrey, 182 Neb. 
451, 155 N. W 2d 438, cert. den. 392 U. S. 937; and State 
v. Woods, 182 Neb. 668, 156 N. W. 2d 786. The State 
cites and relies upon Coughlan v. United States, 391 
F. 2d 371, cert. den. 393 U.S. 870, for the proposition that 
an accused may waive his right against self-incrimina- 
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tion and to have counsel present at interrogation even 
after counsel had been appointed at his request. 

Miranda does not cover precisely the situation with 
which we are confronted here. The application which 
the defendant argues for would be an extension or en- 
largement of the doctrine of Miranda. The defendant’s 
position is that if the defendant has an attorney, either 
retained or appointed, then there may be no interroga- 
tion of the defendant even if there has been no prior in- 
custody interrogation or attempts to interrogate. This 
position in substance amounts to the contention that 
once counsel is appointed or has been retained there 
can be no waiver unless it be by counsel or in his 
presence. 

Miranda does not go that far. 

In Miranda the court said: “The principles an- 
nounced today deal with the protection which must be 
given to the privilege against self-incrimination when 
the individual is first subjected to police interrogation 
while in custody at the station or otherwise deprived 
of his freedom . . ..” (Emphasis supplied.) Miranda 
concerns itself primarily with removing the inherent 
intimidation of custodial interrogation by assuring that 
the defendant knows he does not need to say anything, 
that anything he does say can and will be used against 
him, that he has the right to counsel during the interro- 
gation, that counsel will be provided by the State if 
necessary, and that the authorities will respect his right 
to remain silent if he wishes. In this way there is an 
objective standard to use in determining whether a 
waiver is voluntary, knowing, and intelligent, and the 
need for a subjective examination of these matters by 
the court is to a large extent removed: In Miranda and 
its companion cases the defendants did not have counsel 
and were interrogated without having been previously 
advised of their rights. These cases have no direct 
application to the situation where the defendant asked 
for and receives counsel at his preliminary arraignment 
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and there has been no attempt at custodial questioning. 

In Miranda it was said: “If an individual indicates 
that he wishes the assistance of counsel before any in- 
terrogation occurs, the authorities cannot rationally ig- 
nore or deny his request on the basis that the individual 
does not have ... retained attorney.” (Emphasis sup- 
plied.) This language does not imply that a defendant 
who does have counsel may not be interrogated. On the 
contrary, it seems to recognize that the Miranda warn- 
ing must be given even to those who have counsel. 
Miranda also says: “Once warnings have been given, 
the subsequent procedure is clear. If the individual 
indicates in any manner, at any time prior to or during 
questioning, that he wishes to remain silent, the inter- 
rogation must cease. ... If the individual states that 
he wants an attorney, the interrogation must cease until 
an attorney is present. At that time, the individual must 
have an opportunity to confer with the attorney and 
to have him present during any subsequent questioning.” 
(Emphasis supplied.) 

When the defendant asked to have an attorney ap- 
pointed he was not being interrogated by the police, 
he was before the magistrate. There was no custodial 
interrogation until after the warning had been given 
and an express waiver made. 

The doctrine for which the defendant contends is a 
logical expansion of the Miranda doctrine, but so far 
it has not been so extended by the Supreme Court of 
the United States. That court has not expanded the 
rule in Escobedo v. Illinois, 378 U. S. 478, 84 S. Ct. 1758, 
12 L. Ed. 2d 977, in cases where only that rule was ap- 
plicable. It may not expand Miranda. See Frazier v. 
Cupp, 394 U. S. 731, 89 S. Ct. 1420, 22 L. Ed. 2d 684. 
There the court held that there was no denial of the 
right to counsel by the police on interrogation of a sus- 
pect, so as to render a confession inadmissible in a State 
prosecution, notwithstanding the suspect showed signs 
of reluctance during questioning and stated: “‘I think 
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I had better get a lawyer before I talk any more. J am 
going to get into trouble more than I am in now.’” The 
officer replied: ‘“ ‘You can’t be in any more trouble 
than you are in now.’” The court said it was possible 
that the questioning officer took the defendant’s remark 
not as a request that the interrogation cease but merely 
as a passing comment. The defendant did not pursue 
the matter but continued answering questions. 

The defendant’s position in this case is very eloquently 
stated by Judge Hamley in a forceful dissent in Coughlan 
v. United States, supra. Among other things he quoted 
Chief Justice Burger (then Circuit Judge) as follows: 
““The prospective application of Miranda v. State of 
Arizona, 384 U. S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 
(1966), plainly will require that such interviews [inter- 
views of defendants without notice to their then re- 
tained or appointed counsel] can be conducted only 
after counsel has been given an opportunity to be pres- 
ent.’ (374 F. 2d 316, n. 3)” 

A logical extension of the language of our own cases 
lends some support to the plaintiff’s position. In State 
v. Godfrey, supra, the defendant was arrested in con- 
nection with a burglary. At the police station he was 
read his Miranda rights and replied in the negative 
when asked if he cared to give a statement. He was 
then booked and placed in a cell. Later he was called 
back, reread his rights, and after responding yes to the 
crucial questions, he then made a confession. He would 
not sign the statement, however, and at the trial the 
unsigned statement was introduced into evidence over 
the defendant’s objection. This court affirmed the con- 
viction, saying that merely answering no to the initial 
request to make a statement was not sufficient to in- 
voke the right to counsel, and that this also did not 
invalidate a later waiver that is voluntary, knowing, and 
intelligent. The only real difference between Godfrey 
and the present case is that Moore had requested and 
had counsel appointed at his preliminary arraignment 
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and prior to any interrogation. In State v. Godfrey, 
supra, this court said: “Miranda clearly requires that 
if a defendant in custody at any time indicates that he 
wants an attorney before speaking to the police, any 
interrogation must cease until an attorney is present 
and the right continues to have the attorney present 
during any subsequent questioning.” (Emphasis sup- 
plied.) That language does not apply to the situation 
here because the defendant had not indicated he wanted 
an attorney ‘“‘before speaking to the police” as there 
was no interrogation in progress and none had even 
been attempted. When the defendant was first con- 
fronted with police in-custody interrogation he ex- 
pressly waived his rights to remain silent and to counsel. 
When asked to give the statement in writing, he then 
stated he wanted to talk to his counsel about that. This 
right was respected and the interrogation did in fact 
cease. 

In State v. Woods, supra, the decision of this court 
turned upon the determination of the trial court made 
at an admissibility hearing that following a first de- 
mand for counsel defendant had subsequently waived 
his rights in writing and made a voluntary confession. 
No counsel had been appointed before the final waiver. 
It seems to simply stand for the proposition that al- 
though the defendant had previously demanded counsel 
he could thereafter waive that right. To us it seems 
simply to say that a second giving of the Miranda warn- 
ings is not part of the interrogation prohibited after 
either right to remain silent or right to counsel has 
been invoked. We caution, however, against any delay 
whatsoever in appointment of counsel or giving access 
to counsel, once right to counsel has been invoked, in 
order to repeatedly administer the warnings in the hope 
of ultimately securing a waiver. 

Defendant places primary reliance upon State v. Johns, 
supra. In that case the defendant was represented by 
retained counsel. He was arrested in Douglas County 
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and this is where his counsel had his office. He asked 
to see his attorney. He was told he could but he was 
unable to contact his attorney immediately. The Miran- 
da warnings were given and he stated in writing: “‘I 
would like to have my attorney present.’” He was then 
taken by officers to the Dodge County jail. When the 
defendant’s attorney learned of his whereabouts aid 
before any interrogation in Dodge County began, coun- 
sel called the county attorney of that county and ad- 
vised him that he did not wish to have the defendant 
questioned. The county attorney agreed to advise the 
police department but for some reason did not until 
after the waiver of rights had been secured from the 
defendant and a confession obtained. This court held 
the confession was inadmissible and reversed the con- 
viction. A dissenting opinion in Johns interpreted the 
majority as being in conflict with State v. Godfrey, 
supra, and indicated that the majority opinion meant 
that “once a defendant has demanded or obtained a 
lawyer, he cannot thereafter be questioned under any 
circumstances in the absence of his lawyer and cannot 
‘waive the right to have his lawyer present, at least un- 
less such waiver is made in the presence of his lawyer,” 
and that this interpretation of the majority opinion 
made the statements inadmissible in the Johns case. 

We do not think the majority opinion in State v. 
Johns, supra, goes so far as the defendant here seems 
to believe or as the above dissenting opinion indicated. 
We think there are at least two substantial distinctions 
between Johns and this case: (1) The defendant in 
Johns had during a police interrogation once unequiv- 
ocally invoked the right to have counsel present during 
questioning, and (2) the delay by the county attorney 
in relaying to the police counsel’s request that his client 
be not questioned constituted at least a negligent inter- 
ference by the State with the defendant’s right to coun- 
sel and was in effect an unconstitutional deprivation of 
right to counsel. co 
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People v. Fioritto, supra, is not applicable. It in- 
volved continued questioning of a defendant who had 
invoked his rights. 

We determine that the incriminating statements of 
the defendant were properly received. Except for the 
question of the absence of counsel, neither the evidence 
here nor the applicable rules require that we overturn 
the trial judge’s preliminary determination that the 
waiver was voluntary, knowing, and intelligent. State 
v. Longmore, 178 Neb. 509, 1384 N. W. 2d 66; State v. 
Long, 179 Neb. 606, 139 N. W. 2d 813. The fact that a 
waiver may seem or be unwise or not smart when 
either prospectively or retrospectively considered does 
not necessarily import that it was not intelligently made. 
United States v. Hall, 396 F. 2d 841; Pettyjohn v. United 
States, 419 F. 2d 651. The precise situation we have 
here was considered by the Ninth Circuit in Coughlan 
v. United States, supra, and that court determined ad- 
versely to the defendant’s position. A situation an- 
alogous to that here presented was considered by the 
Fifth Circuit in Narro v. United States, 370 F. 2d 329, 
cert. den. 387 U. S. 946. In that case the defendant 
indicated that her family would be getting an attorney 
for her. She, however, waived her right to have counsel 
at the interrogation. The court held the waiver was 
valid. From the standpoint of the defendant Moore 
his position and that of Narro is the same where as 
here the defendant knew counsel would be, if not al- 
ready, appointed. Some state courts have expanded 
the Miranda doctrine and support the defendant’s con- 
tention. State v. Witt (Mo., 1967), 422 S. W. 2d 304; 
State v. Herman, 3 Ariz. App. 323, 414 P. 2d 172. 

We, as all courts, are bound of course to follow the 
mandates of the Constitution of the United States as 
interpreted by the Supreme Court of the United States. 
But what we are asked to do here is to anticipate a 
possible expansion of the Miranda doctrine which may 
or may not develop. We do not feel constrained to 
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lead the way. The pronouncements of Miranda at the 
time of their promulgation represented new constitu- 
tional theory designed to correct perceived imbalances 
in the criminal processes. The decision in this case 
involves closely competing values, to wit, the imple- 
mentation of the constitutional rights of the accused 
and the effectiveness of the police investigatory pro- 
cess. The need for further correction of an imbalance 
is not apparent. 

This opinion should in no way be interpreted as les- 
sening the ethical responsibilities of the prosecutor to 
observe the obligations imposed upon him by Canon 7 
of the Code of Professional Responsibility with refer- 
ence to communication with parties represented by 
counsel and he cannot countenance violations by those 
in the investigatory process who are or when they be- 
come subject to his supervision and control. This much 
certainly is implicit in State v. Johns, supra. 

We have, of course, examined the whole record. That 
the alleged crimes occurred is unquestionable. The 
victim’s male companion identified the defendant. There 
was some corroboration of this identification by the 
victim and an additional witness who happened to come 
upon the parties. The evidence to convict would have 
been legally sufficient to support a jury verdict even 
without the admissions but, of course, would. have been 
much less persuasive. Had the rulings of the court 
on the admission been erroneous the error would with- 
out question have been reversible. 

AFFIRMED. 

NEwrTon, J., concurring. 

I concur in the result arrived at in the majority 
opinion for the reasons, and on the basis of citations, 
appearing in my dissent in State v. Johns, 185 Neb. 5990, 
177 N. W. 2d 580. 
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AntHony M. ERA, SR., APPELLANT, v. SAPP Bros. GMC, 
INC., APPELLEE. 
202 N. W. 2d 750 


Filed December 8, 1972. No. 38482. 


Trial: Evidence: Jury. Before the evidence is submitted to the 
jury, there is a preliminary question for the court, not whether 
there is literally no evidence, but whether there is any upon 
which a jury can proceed to find a verdict for the party pro- 
ducing it, upon whom the burden of proof is imposed. 


Appeal from the district court for Douglas County: 
Patrick W. LYNcu, Judge. Affirmed. 


Frank Meares, for appellant. 


Crosby, Pansing, Guenzel & Binning and Theodore L: 
Kessner, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwToNn, and CLINTON, JJ. 


WHITE, C. J. 

In this case the trial court sustained the defendant’s 
motion for a directed verdict on plaintiff’s action for 
damages from the loss of use of his 1960 G.M.C. truck 
allegedly caused by negligent performance of repairs 
to said truck performed by the defendant Sapp Bros. 
We hold that the trial court’s finding of the insufficiency 
of the evidence to submit the case to the jury is correct 
and we affirm the judgment of the district court. 

Plaintiffs evidence consisted of his own oral testi- 
mony, certain written repair orders made out by the 
defendant Sapp Bros., a list of requested repairs made 
out by the plaintiff, and numerous canceled checks which 
allegedly represented payments made by the plaintiff 
to other haulers during the period of time he alleges 
that his 1960 truck was out of service. 

The plaintiff testified on direct examination that he 
was the sole hauler of residue for the Quaker Oats plant 
in Omaha. He used two trucks in this business, the 
one involved here and a 1963 truck, both of which had 
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been and were serviced quite regularly at the defend- 
ant’s repair shop. 

The solution to this case is foreshadowed by an ex- 
amination of the pleadings. It is elementary that the 
pleadings frame the issues between the parties, and the 
evidence must be confined to those issues. § 25-846, 
R. R. S. 1943; Pinkerton v. Leonhardt, 184 Neb. 430, 168 
N. W. 2d 272; Watson Bros. Transp. Co. v. Jacobson, 
168 Neb, 862, 97 N. W. 2d 521. Giving the plaintiff's 
petition the most liberal construction possible under 
law, his petition states a cause of action for recovery 
for the loss of use of his dump truck due to the alleged 
negligent repair of the transmission by the defendant 
on or about October 10, 1968. This is the issue and the 
only issue that is framed by the pleadings in the case. 
It is the theory upon which both parties prepared for 
trial and attempted to introduce evidence. 

In the plaintiff’s petition he claims negligent repair 
of the transmission on October 10, 1968. We will not 
repeat the testimony by the plaintiff in this area. Suffice 
to say it is confusing, contradictory, and uncertain. Cer- 
tain undisputed facts, however, stand out in the record. 
The evidence as to the actual work performed by the 
defendant Sapp Bros. consisted of recitals in “repair 
orders.” The repair order of October 10, 1968, the 
date alleged in the petition, is totally silent on any mat- 
ter of transmission repair. It includes other items. 
Nor do the other repair orders of September 27, 1968, 
October 7, 1968, October 20, 1968, or October 25, 1968, 
have any suggestion or mention of transmission diffi- 
culty nor do they direct or report any transmission re- 
pair. The evidence does show, both by the plaintiff's 
own oral testimony and the written repair orders, that 
numerous other items of repair were requested and 
were performed. The most that could be said from this 
evidence is that it is clear the plaintiff’s truck was in 
need of repair, not because of an inoperative transmis- 
sion but because of inoperative brakes. 
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The evidence shows that the period of time the plain- 
tiff claimed the truck was out of service was from Oc- 
tober 10, 1968, through December 31, 1968. The plain- 
tiff’s own testimony is that the repairs on the order of 
October 10, 1968, which did not include transmission 
work as shown by exhibit 2, were not completed until 
approximately October 16. He makes no complaint that 
the repairs took too long a time. It appears that after 
October 16, 1968, the plaintiff used the truck. A few 
days later, on October 20, 1968, the truck was brought 
in for repairs on the brakes. The plaintiff's own words 
were “The brakes never worked right.” This evidence 
indicates that the truck was in use between October 16 
and October 20, 1968. The plaintiff’s testimony is un- 
certain but it is clear that the truck was used after Oc- 
tober 20, 1968, because on October 25, 1968, it was towed 
to the defendant’s garage for the repair of the brakes 
again. After that day, October 25, 1968, the truck was 
again used by the plaintiff and thereafter was traded 
off. The exact testimony in this respect by the plain- 
tiff is as follows: “Q. Then how long did you have 
it after they fixed it that time? A. A couple days or 
maybe a day. The brakes - I finally took the truck over 
to Spring Service, and they couldn’t even fix the brakes. 
I finally got rid of the truck.” It appears from the 
evidence that if the truck was out of service after Oc- 
tober, it was because the plaintiff no longer owned it 
or because the brakes did not work. Without going into 
further detail, we conclude that the only possible proof 
of loss of use is for the period of time between October 
16, 1968, through October 29, 1968. But it is equally 
clear there is absolutely no evidence in the record that 
would support a conclusion the truck was out of service 
during that period of time because of any fault of the 
defendant or because of an inoperative transmission. No 
evidence was presented in the case that anyone worked 
on the transmission at any time, but it is clear that if 
after October 16, 1968, the truck was out of service be- 
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cause of a bad transmission, there would be evidence 
that someone repaired it or someone requested the re- 
pair for it. As we have pointed out the only testimony 
as to repairs during this period of time was with rela- 
tion to the brakes. The plaintiff’s own evidence showed 
the truck was in use at least a part of the time between 
October 16 and the time when he traded it off. More- 
over, the plaintiff conceded on cross-examination that 
the truck was traded to the International Harvester and 
stated “they tried to put brakes on it. They couldn’t 
do it, and they got rid of the truck ‘as is.” The only 
reasonable inference to be drawn from the plaintiff’s 
testimony as a whole is that the 1960 truck was out 
of service for the period of time it was, because of bad 
brakes, 

The controlling principle of law applicable to the evi- 
dence in this case has recently been stated by this court 
as follows: “A verdict should be directed if the evi- 
dence is undisputed or if the evidence, even though con- 
flicting, is so conclusive that it is insufficient to justify 
a verdict or sustain the judgment.” Stewart v. Ritz 
Cab Co., 185 Neb. 692, 178 N. W. 2d 577. Our court has 
said many times that in every case, before the evidence 
is submitted to the jury, there is a preliminary question 
for the court, not whether there is literally no evidence, 
but whether there is any upon which a jury can pro- 
ceed to find a verdict for the party producing it, upon 
whom the burden of proof is imposed. Where an issue 
even assuming it is properly pleaded, affords no basis 
for recovery under the evidence actually introduced in 
the case, the trial court’s submission of such an issue 
to a jury constitutes error. Baker v. Daly, 188 Neb. 156, 
195 N. W. 2d 755. 

The trial court found as we do that the plaintiff, 
under the pleaded issue presented in this case, utterly 
failed to meet the requisite burden of proof placed upon 
him by his own petition. There is no evidence to sup- 
port the cause of action alleged in his petition which 
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was for the loss of use from the negligent repair of the 
transmission of his truck. 
The judgment of the district court is correct and is 
affirmed. 
AFFIRMED. 


F. Hoyte FREEMAN ET AL., APPELLEES, Vv. GEORGE ROSE, 
APPELLANT. 
202 N. W. 2d 586 


Filed December 8, 1972. No. 38492. 


Evidence: Actions. Where cases are interwoven and interdepend- 
ent, and the controversy involved has already been considered 
and determined by the Supreme Court in former proceedings, 
this court may examine its own records and take judicial no- 
tice of its own proceedings and its judgment in the former 
action. 


Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Ralph R. Bremers, for appellant. 


Keith I. Frederick of Schmid, Ford, Mooney, Frederick 
& Caporale, for appellees, 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Curnton, JJ. 


WHITE, C. J. 

The Freemans, plaintiffs, brought this action to re- 
cover the unpaid balance of rent due under a written 
lease agreement with the defendant Rose. The jury re- 
turned a verdict for the plaintifis in the amount of 
$58,301.05, for which the district court entered judg- 
ment. We affirm the judgment of the district court. 

It is undisputed that the lease agreement provided 
for the lease of a sod farm of approximately 100 acres 
to the defendant for the term of 4 years with a min- 
imum annual rental of $23,450. The plaintiffs sought 
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and were given judgment for $58,301.05 as the balance 
of the rent due for the years 1967, 1968, and 1969, the 
3 years of the rental period during which the defendant 
was in possession of the premises. The defendant him- 
self testified that he had paid only $12,048.95 in rent 
during the period of 1967, 1968, and 1969. 

This action, involving the same parties, the same 
land, and the same lease agreement is a sequel to a 
previous action between the parties which reached final 
determination by this court in the case of Freeman v. 
Rose, 187 Neb. 176, 188 N. W. 2d 682. That was a 
declaratory judgment action involving the rights of 
the parties under the lease agreement and in which it 
was sought to establish that the defendant had rights 
under a clause in a lease giving him an option to pur- 
chase. We take judicial notice of that action and the 
findings and determinations made in that case. They 
are binding on both parties in this litigation. Our judg- 
ment in the former case reveals this court found there 
was a valid written lease agreement between the parties 
and the defendant was in default of payments under 
the lease agreement. We therefore quieted title to the 
real estate in the plaintiffs. The defendant in the prior 
action litigated his cross-petition for damages, arising 
out of a claim to rights to purchase under an option. 
The cross-petition was dismissed with prejudice. This 
court has stated the general rule to be that where cases 
are interwoven and interdependent, and the controversy 
involved has already been considered and determined 
by the Supreme Court in former proceedings, this court 
may examine its own records and take judicial notice 
of its own proceedings and its judgment in the former 
action. Glissmann v. Orchard, 152 Neb. 500, 41 N. W. 
2d 756; Anderson v. Anderson, 155 Neb. 1, 50 N. W. 2d 
224. ; 

The assignments of error by the defendant in this 
second action and his contention in his brief are pre- 
mised upon a right to relitigate the same issues this 
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court decided in the previous case cited supra. This he 
may not do. The district court in this action therefore 
properly found that the only issue to be tried under 
the pleadings in this case was whether or not the plain- 
tiffs were entitled to damages for nonpayment of the 
rent, and if so, how much. It is undisputedly true that 
in the former litigation there was no allegation or at- 
tempt to recover damages in the declaratory judgment 
action for the breach of the lease payment agreement. 
That issue was not raised previously in the declaratory 
judgment action decided by this court. It is now the 
subject of the litigation in this second subsequent and 
independent action. The above elaboration of the back- 
ground in this case is sufficient for a determination of 
the issues involved herein. For clarity purposes w2 
will briefly review the background and the determina- 
tion of this court of the previous action. The plaintiffs 
in this present action, F. Hoyte Freeman and Ina W. 
Freeman, in 1967 were the owners of approximately 100 
acres of land located in Sarpy County, Nebraska. Some- 
time prior to June 1967, the defendant, George Rose, 
approached Mr. Freeman about leasing the land for 
use as a sod farm. On June 22, 1967, the parties en- 
tered into a written lease agreement which also pro- 
vided for option to purchase under certain conditions. 
In the fall of 1969, more than 2 years later, the defend- 
ant was in default of his rental payments. He recorded 
the written agreement including the option to purchase 
in the real estate records of Sarpy County and notified 
the plaintiffs that he was exercising such purchase op- 
tion. The plaintiffs then notified the defendant in writ- 
ing that he was in default of his rental payments and 
the previous action of Freeman v. Rose, cited supra, 
was filed, seeking a declaratory judgment. That action 
terminated in findings and declarations that we have 
already discussed in this opinion. The declaratory judg- 
ment action was decided in an opinion by this court 
filed on July 2, 1971. 
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We will briefly mention the assignments of error that, 
relate to alleged error in the trial of the precise issues 
presented to the jury for determination as to whether 
there was a failure to pay the rental payments and their 
amount. The defendant now contends, in substance, that 
the evidence is insufficient to sustain the jury’s finding 
and the judgment in the amount of $58,301.05. ‘The 
only evidence before the jury was that the defendant 
had, in fact, assumed and taken possession of the real 
estate for the years 1967, 1968, and 1969, all of which 
possession occurred prior to the termination of any of 
the defendant’s rights in the real estate. A detailed 
computation from the record is not necessary. The 
defendant’s own testimony was that the total payment 
he made was in the sum of $12,048.95. After alloca- 
tion of the payments received, the plaintiffs asked for 
and the jury verdict was for default in the rentals on 
February 28, 1968, of $16,917.50; on February 28, 1969, 
of $20,948.55; on February 28, 1970, of $20,435, or a 
total sum of $58,301.05, the amount of the judgment 
entered in this case. We observe that no rental or 
damages were claimed or alleged by the plaintiffs after 
February 28, 1970, although the defendant, the evi- 
dence shows, continued to claim the premises ‘in the 
prior action and continued to store his machinery on 
the property up through the final determination of 
that action and through the present action. It is ob- 
vious there was sufficient evidence to support the jury’s 
verdict as to the default in the lease and the amount 
of the verdict in the sum of $58,301.05. The defend- 
ant attempted to prove that he did not receive the use 
of all the land provided for by the lease. The lease 
referred to “100 acres, more or less.” A survey by the 
defendant 4 years after the lease was executed showed 
there were, in fact, 95.68 acres in the tract leased to the 
defendant. The undisputed evidence, elicited from the 
defendant on direct examination is that he viewed the 
premises prior to entering into the lease, that he was 
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shown the complete boundaries in the area involved 
in the property, the buildings, the dikes, and other in- 
cluded fixtures. The evidence is undisputed that he 
entered into the lease, making no objection to the 
boundaries or the buildings or the amount of grow- 
ing sod and no such objection was ever made prior to 
the time of the trial in this case or the declaratory 
judgment action, although the lease agreement com- 
menced in early 1967. There is no merit to this con- 
tention. 

We have examined the defendant’s contentions wiih 
reference to alleged error in the giving of certain in- 
structions. The record shows in this case that after 
the court had inquired as to whether the parties had 
rested, he submitted his proposed instructions to coun- 
sel. A conference was had upon the proposed instru:- 
tions and no objections were then made by counsel for 
the defendant to the instructions. Instruction No. 5 
which is specifically objected to by the defendant in 
this court was discussed by the court and counsel in 
detail in the conference on instructions. No objection 
was made by the defendant and he may not assert one 
now. Martinez v. Hoveling, 184 Neb. 560, 169 N. W. 
2d 428; Beveridge v. State, 183 Neb. 406, 160 N. W. 
2d 229. 

In conclusion, the assignments of error mainly relate 
to an attempt to relitigate the issues in this case which 
were previously tried in the lower court and finally 
determined by this court in the previous case. The 
issues of breach of the payment of lease rentals and 
the amount thereof were properly instructed upon by 
the trial court, and the jury returned a verdict amply 
supported by the evidence. 

The judgment of the district court is correct and is 


affirmed. 
AFFIRMED. 
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STATE oF NEBRASKA, APPELLEE, v. TERRY DUITSMAN, 
APPELLANT. 
202 N. W. 2d 749 
Filed December 8, 1972. No. 38520. 
Criminal Law: Sentences: Appeal and Error. A sentence imposed 


within statutory limits will not ordinarily be disturbed in the 
absence of an abuse of judicial discretion. 


Appeal from the district court for Gage County: WuiL- 
Liam B. Rist, Judge. Affirmed. 


Bauer, Galter & Scott and Paul E. Galter, for appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTonN, and Ciinton, JJ. 


McCown, J. 

The defendant pleaded guilty to a charge of assault 
and battery. He was sentenced to 90 days in the county 
jail. The only issue on appeal is his claim that the 
sentence was excessive. 

The record reveals that defendant attacked the vic- 
tim with a 14-inch wrench which had a sharp edge on 
it. The victim had two cuts on his head which required 
stitches. Under a plea bargain, the original charge of 
felonious assault was amended to the misdemeanor 
charge here and the defendant pleaded guilty. In ad- 
dition, the defendant’s previous record shows multiple 
misdemeanor convictions, at least one of which was a 
conviction for assault and battery. It also includes at 
least one violation of probation. See State v. Duitsman, 
186 Neb. 39, 180 N. W. 2d 685. 

The authorized penalties here include a jail sentence 
not exceeding 6 months. See § 28-411, R. S. Supp., 
1972. The 90-day sentence demonstrates the exercise 
of sound judicial discretion. The appeal here is utterly 
frivolous. A sentence imposed within statutory limits 
will. not ordinarily be disturbed in the absence of an 
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abuse of judicial discretion. State v. Ernest, 188 Neb. 
648, 198 N. W. 2d 335. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. TIMOTHY Ray McELRoy, 


APPELLANT. 
202 N. W. 2d 752 


Filed December 8, 1972. No. 38521. 


Criminal Law: Searches and Seizures: Time. In evaluation of 
the reasonableness of a search or seizure without warrant it is 
imperative that the facts be judged against an objective stand- 
ard: Would the facts available to the officer at the moment 
of the search or the seizure warrant a man of reasonable cau- 
tion in the belief that the action taken was appropriate? 
Criminal Law: Searches and Seizures: Arrest. When an offi- 
cer makes an arrest, it is reasonable for him to search the per- 
son arrested and seize any evidence on the arrestee’s person in 
order to prevent its concealment or destruction. That justifica- 
tion is absent where a search is remote from the arrest. 
Criminal Law: Right of Privacy. Wherever an individual may 
harbor a reasonable expectation of privacy he ought to be free 
from unreasonable governmental intrusion. 

Criminal Law: Searches and Seizures. The constitutional va- 
lidity of a warrantless search can only be decided in the con- 
crete factual context of the individual case. 

Crimina]) Law: Controlled Substances. In the absence of a leg- 
islative declaration to the contrary, a quantity with a poten- 
tial for abuse is not an essential element of the offense of un- 
lawful possession of a controlled substance. 


Appeal from the district court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 

Shrout, Lindquist, Caporale, Brodkey & Nestle, for 
appellant. 

Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINtTon, JJ. 


SmitTH, J. 
Defendant was convicted of unlawful possession of 
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cocaine. On appeal he contends (1) no probable cause 
existed for the warrantless arrest of defendant, (2) sei- 
zure of the cocaine in a warrantless search of defendant 
at the station house subjected the evidence to the ex- 
clusionary rules, and (3) conviction without proof of 
possession of a quantity with a potential for abuse en- 
titled defendant to a new trial. 

On October 7, 1971, David Jansa, a police officer, 
through binoculars observed the driver of a van in a 
parking space of a drive-in light a pipe. A flame of 
4 inches arose. It indicated marijuana or hashish to 
Jansa, whose training and experience in such investi- 
gations were wide. 

Ten minutes after the observation the van proceeded 
to a point where Jansa stopped it. Defendant, the opera- 
tor, stepped out and walked back to meet Jansa. While 
defendant was producing his operator’s license, Jansa 
at a distance of 3 feet smelled “suspected” marjuana 
which emitted a weedy odor. The two men then walked 
to the van for Jansa ostensibly to examine the vehicle 
registration. There Jansa, looking over defendant’s 
shoulder, smelled a marijuana odor that was emanating 
from the van. He saw a passenger who was smoking 
a cigarette, a paper bag on the floor, and a pipe between 
the driver’s and passenger’s seats. The pipe with a 
cover of cellophane outside and inside the bowl was 
smoldering. Having seized the pipe and looked inside 
the bowl, Jansa arrested both men. The vehicle regis- 
tration was not checked. In a search at the scene a 
small bag thought to contain marijuana was found in 
the overcoat pocket of defendant. 

At the police station defendant disrobed on orders of 
Jansa. In the search Jansa removed from defendant’s 
wallet this item: A folded opaque newspaper, 114 by 2 
inches, that enclosed a minute quantity of cocaine hy- 
drocloride, container and contents together weighing 
only 5 milligrams. Defendant said he had possessed 
the substance for a long time and “a guy has got to 
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make a living.” The substance was consumed in the 
chemical tests for cocaine. 

An incident search may not precede an arrest and 
serve as part of its justification. Sibron v. New York, 
392 U.S. 40, 88 S. Ct. 1889, 20 L. Ed. 2d 917 (1968). In 
evaluation of the reasonableness of a search or seizure 
without warrant it is imperative that the facts be 
judged against an objective standard. Would the facts 
available to the officer at the moment of the search 
or the seizure warrant a man of reasonable caution in 
the belief that the action taken was appropriate? Terry 
v. Ohio, 392 U. S. 1, 88 S. Ct. 1868, 20 L. Hd. 2d 889 
(1968). 

When an officer makes an arrest, it is reasonable for 
him to search the person arrested and seize any evi- 
dence on the arrestee’s person in order to prevent its 
concealment or destruction. That justification is absent 
where a search is remote from the arrest. See Chimel 
v. California, 395 U. S. 752, 89 S. Ct. 2034, 23 L. Ed. 
2d 685 (1969). Wherever an individual may harbor a 
reasonable expectation of privacy he ought to be free 
from unreasonable governmental intrusion. Terry v. 
Ohio, supra. The constitutional validity of a warrant- 
less search can only be decided in the concrete factual 
context of the individual case. Sibron v. New York, 
supra. 

Probable cause existed for the conduct of Jansa at 
the scene, and the search and seizure at the station 
were not remote. The latter furthermore served to 
protect defendant and others from use of dangerous 
drugs, such as lysergic acid diethylamide, at the sta- 
tion. The district court correctly denied defendant the 
benefit of the exclusionary rules. 

The Uniform Controlled Substances Act, which gov- 
erned, does not expressly define the offense of un- 
lawful possession of cocaine in terms of quantity with 
a potential for abuse. See § 28-4,125(3), R. S. Supp., 
1972. Some courts have so interpolated the act or a 
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similar statute, but others have not. Watson v. Nevada 
(Nev., 1972), 495 P. 2d 365. 

The argument in favor of the requirement is well 
stated by counsel for defendant: ‘It is inconceivable 
that 5 mg. of cocaine, even unadulterated, might have 
any potential for abuse .... To assume that 5 mg. of 
cocaine (100% pure) can produce any effects on an 
individual is an assumption not sustained by scientific 
literature. Sollman, A Manual of Pharmacology, 8th 
Ed., (1957), p. 334; Whealy, Drugs and the Criminal 
Law, 12 Crim. L.Q. 254 (1970); Eldridge, Narcotics and 
the Law (1962), pp. 1-34.” 

A relatively minor problem with the rule urged by 
defendant might be the overburdening of qualified 
chemists and laboratories. See ALI-ABA, Course of 
Study on Defense of Drug Cases (1971), Segal, “De- 
fense in Possession and Sale Cases,” 272 at 276. More 
important, the statutory provision does not specify a 
quantity with a potential for abuse. On balance the 
following rule is adopted: In the absence of a legis- 
lative declaration to the contrary, a quantity with a 
potential for abuse is not an essential element of the 
offense of unlawful possession of a controlled substance. 
Possession of course must be knowing and intentional. 

Defendant was not entitled to a new trial. 

AFFIRMED. 

McCown, J., dissenting. 

The total weight of the “controlled substance” in- 
volved here, including the 1% by 2 inch piece of news- 
paper in which it was folded was only 5 milligrams. 
In terms of ordinary American usage, that is less than 
2/10,000’s of an ounce. The laboratory technician did 
not know how much of that infinitesimal weight was 
the piece of newspaper. The substance was washed 
out of the newspaper before testing and the newspaper 
was discarded. The tests did not ascertain the percent- 
age of cocaine. There was no test as to purity. There was 
no test as to whether the substance was active or inactive 
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biologically or physiologically. The substance was en- 
tirely used up in the tests to determine what it was. 

The Uniform Controlled Substances Act makes pos- 
session of a controlled substance a crime unless the 
possession is authorized by the act. The Legislature 
did not establish any minimum amounts of a controlled 
substance, possession of which is requisite for a crim- 
inal conviction. 

Under similar statutes, some courts, and now this 
court, have interpreted the language to ban the pos- 
session of even the most minute traces of any narcotic 
or controlled substance. Other courts have held to the 
contrary. We believe the better rule to be that pos- 
session of a minute quantity of a controlled substance, 
useless as a drug, is insufficient to sustain a conviction 
for knowing possession of a controlled substance. See, 
People v. Leal, 50 Cal. Rptr. 777, 413 P. 2d 665 (1966); 
Watson v. State (Nev., 1972), 495 P. 2d 365; State v. 
Haddock, 101 Ariz. 240, 418 P. 2d 577 (1966). 

The substance used as the basis for prosecution ought 
to be of such a quantity and quality as to be suscept- 
ible of use as a drug. The intent necessary to establish 
the crime of possession simply does not exist when the 
amount is so minute as to be incapable of being applied 
to any use, even though chemical analysis may identify 
a trace of a prohibited drug. 

BosLauGH and CLINTON, JJ., join in this dissent. 


StaTE oF NEBRASKA, APPELLEE, V. RoNALD R. Moore, 
APPELLANT. 
State oF NEBRASKA, APPELLEE, V. BETTY GREEN JONES, 
APPELLANT. 
202 N. W. 2d 747 
Filed December 8, 1972. Nos. 38524, 38580. 
Criminal Law: Searches and Seizures: Motor Vehicles. When ma- 


terials in an automobile which are indicative of a criminal 
offense are in plain sight of an officer looking into the auto- 
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mobile from the outside, a search is justified and legal. 


Appeals from the district court for Scotts Bluff County: 
TepD R. FEIDLER, Judge. Affirmed. 


Charles F. Fitzke and James T. Hansen, for appellants. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


NEwrTon, J. 

Defendants, together with one Kathy Moran, were 
tried with two of four men caught red-handed in an 
attempt to break into and enter a Safeway Store in 
Scottsbluff, Nebraska, on the night of May 16, 1971, 
at 11:57 pm. The four men were Lonnie Norman, 
Charles Watkins, Terry Benson, and Michael Ware. 
Ware and Benson had entered pleas of guilty and the 
rest were found guilty by the jury. We affirm. 

Jones, Moran, and Moore were apprehended at about 
1:15 the following morning in Minatare which is 19 
or 12 miles from Scottsbluff. They occupied an auto- 
mobile bearing Wyoming plates and registered in the 
name of Ware, one of the defendants who plead guilty. 
Several tools suitable for use in breaking and entering 
were observed in sight on the floor of the back-seat 
area. Found in the automobile were wallets containing 
papers indicating they belonged to Ware and Benson, 
two persons apprehended during the course of the bur- 
glary. Also found in the car were the drivers’ licenses 
of these two individuals and men’s clothing. Some of 
the tools found were of the same make as those left 
at the scene of the crime and one had a red substance 
on the tip similar to that observed on some of the tools 
at the scene. An army-type laundry bag was found in 
the car similar to one found on the Safeway Stove 
premises. Each bore price tags in like amounts and 
in similar handwriting. 
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Defendants contend the search of the automobile and 
the seizure of certain contents lying within were illegal. 
After driving the car from Minatare to Scottsbluff at 
the request of the state police, the defendants were 
arrested and booked by the Scottsbluff police. The car 
was locked by the driver but the burglary tools and 
laundry bag it contained were observed when the of- 
ficers looked through the windows. Later the car keys 
were obtained and the contents first above mentioned 
removed. “A search implies some exploratory investi- 
gation. It is not a search to observe that which is 
open and patent either in daylight or in artificial light.” 
State v. Howard, 184 Neb. 274, 167 N. W. 2d 80. 

“When materials in an automobile which are indica- 
tive of a criminal offense are in plain sight of an of- 
ficer looking into the automobile from the outside, a 
search is justified and legal.” State v. Rys, 186 Neb. 
341, 183 N. W. 2d 253. See, also, State v. Oltjenbruns, 
187 Neb. 694, 193 N. W. 2d 744. 

“Objects which are in plain view are subject to seizure 
by an officer who has a right to be in the position to 
have that view.” State v. Collins, 186 Neb. 50, 180 
N. W. 2d 687. 

Defendants’ final contention is that error was com- 
mitted when the State called Ware and Benson to the 
witness stand, inquired if each had entered a plea to 
the offense with which defendants were charged, and 
receiving affirmative answers asked them to tell the 
facts of the attempted burglary which they declined 
to do. This evidence was not objected to and, in any 
event, in the light of the testimony of the officers re- 
garding the apprehension and arrest of Ware and Ben- 
son could not have been prejudicial. In addition, the 
court gave NJI No. 14.54 which would adequately guard 
against prejudice. 

The judgments of the district court are affirmed. 

AFFIRMED. 
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IN RE INTEREST OF PATRICK Mark MILLER. 
STATE oF NEBRASKA, APPELLEE, V. PATRICK MARK MILLER, 


APPELLANT. 
203 N. W. 2d 97 


Filed December 15, 1972. No. 38318. 


' 1. Courts: Infants: Clerks of Court: Records. All records in the 
juvenile court pertaining to proceedings relating to a particular 
child may be filed together. 

2. Courts: Infants: Trial. The juvenile court is presumed to dis- 
regard all irrelevant matters in determining whether a child is 
a delinquent child. 

8. Courts: Infants: Trial: Evidence: Records. In a disposition 
hearing the juvenile court may consider all previous matters 
in the juvenile court pertaining to the child. 


Appeal from the separate juvenile court of Douglas 
County: Sewarp L. Hart, Judge. Affirmed. 


N. Michael Fitzgerald of Matthews, Kelley, Cannon & 
Carpenter, for appellant. 


Donald L. Knowles and Colleen R. Buckley, for ap- 
pellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLInTon, JJ. 


-BOSLAUGH, J. 

Patrick Mark Miller, the defendant, was charged in 
juvenile court with stabbing with intent to kill, wound, 
or maim. On July 8, 1971, the court found the charge 
was true and the defendant was a delinquent child. On 
July 30, 1971, the court ordered the defendant commit- 
ted to the care of the Department of Public Institutions. 
The defendant appeals contending the judgment is con- 
trary to the evidence; the petition was improperly filed; 
and the court erred in considering the defendant’s pricr 
record. 

The evidence shows that George William Zaracki was 
stabbed outside the Sokol Bowling Alley in Omaha, 
Nebraska, on March 2, 1971. The defendant was identi- 
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fied by Zaracki and several eyewitnesses as the person 
who stabbed Zaracki. Although there was evidence io 
the contrary, the evidence clearly sustains the adjud- 
ication beyond a reasonable doubt. See Grant v. Doe- 
schot, ante p. 121, 201 N. W. 2d 252. 

The defendant was first brought before the juvenile 
court in October 1969. The petition filed at that time 
contained four counts. The juvenile court found the 
defendant was a child in need of special supervisicn 
and placed him on probation for 6 months. 

The present charge was contained in a supplemental 
petition filed on March 4, 1971, which was placed in 
the folder containing the petition and other papers re- 
lating to the proceedings in 1969. The defendant con- 
tends this was prejudicial to him because it served to 
remind the court of his previous record. 

The statute does not prescribe a particular method 
for filing petitions in juvenile court. Section 43-206.04, 
R. S. Supp., 1969, provided in part: “Juvenile court 
legal records shall be deposited in files and shall in- 
clude the petition, summons, notice, certificates or r:- 
ceipts of mailing, minutes of the court, findings, orders, 
decrees, judgments and motions.” Section 43-205, R. 
R. S. 1948, prescribes the title to be used for the orig- 
inal petition and all subsequent proceedings. Section 
43-209, R. R. S. 1943, refers to supplemental petitions. 
After a child has been adjudged to be a neglected or 
delinquent child the jurisdiction of the juvenile court 
is continuing. Miller v. Department of Public Welfare, 
182 Neb. 155, 153 N. W. 2d 737. It would seem to he 
a reasonable and logical procedure to keep all records 
pertaining to a particular child in one folder. 

The defendant’s claim of prejudice lacks substance. 
The prior hearing was before the same judge but this 
affords the defendant no basis for complaint. It is pre- 
sumed the trial court disregarded all irrelevant matters 
in making the adjudication. Krell v. Sanders, 168 Neb. 
458, 96 N. W. 2d 218. The fact that the second petition 
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was denominated a supplemental petition and placed in 
the folder containing the original petition gives -him no 
basis for relief. 

It was proper for the juvenile court to consider the 
previous record of the defendant at the disposition hear- 
ing on July 30, 1971. For this purpose it was unneces- 
sary to make a formal offer of the record of the 1969 
proceeding and receive it in evidence. Where proceed- 
ings are interwoven and interdependent the trial court 
may take judicial notice of its own proceedings and 
records. Hubbard v. Loewenstein, 181 Neb. $6, 147 N. 
W. 2d 164. 

There being no error in the record, the judgment of 
the juvenile court is affirmed. 

AFFIRMED. 


JOHN GUBALKE, FATHER AND NEXT FRIEND OF JOSEPH 
GUBALKE, A MINOR, APPELLANT, V. ESTATE OF RUEBEN 
G. ANTHES ET AL., APPELLEES. 

202 N. W. 2d 836 


Filed December 15, 1972. No. 38422. 


1. Property: Infants: Negligence: Trespass: Nuisances. A _ pos- 
sessor of land is subject to liability for physical harm to 
children trespassing thereon caused by an artificial condition 
upon the land if: (a) The place where the condition exists is 
one upon which the possessor knows or has reason to know 
that children are likely to trespass; (b) the condition is one of 
which the possessor knows or has reason to know and which 
he realizes or should realize will involve an unreasonable risk 
of death or serious bodily harm to such children; (c) the 
children because of their youth do not discover the condition 
or realize the risk involved in intermeddling with it or in 
coming within the area made dangerous by it; (d) the utility 
to the possessor of maintaining the condition and the burden 
of eliminating the danger are slight as compared with the 
risk to children involved; and (e) the possessor fails to exer- 
cise reasonable care to eliminate the danger or otherwise to 
protect the children. 
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2. Statutes: Ordinances: Time: Evidence. In order that an ordi- 
nance or -statute be relevant on an issue of a standard of care, 
it must have been in effect at the time of the claimed violation 
and by its terms be applicable to the situation. 


Appeal from the district court for Douglas County: 
RupoueH TESAR, Judge. Affirmed. 


Alfred A. Fiedler of Fiedler & Fiedler, for appellant. 


Emil F. Sodoro, Ronald H. Stave, and Richard Jeffries, 
for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


CLINTON, J. 

This is an action brought by the plaintiff as father 
and next friend of Joseph Gubalke to recover for per- 
sonal injury, consisting of the loss of an eye, to Joseph, 
then 7 years of age, allegedly caused by the negligence 
of the defendants in installing and maintaining on resi- 
dential property which they occupied a chain link fence, 
the upper edge of which was “raw.” The injury 9c- 
curred when Joseph ran or slipped into the fence while 
playing. At the close of the plaintiff’s evidence, the 
trial court sustained the motion of the defendants for 
a directed verdict. The errors assigned, insofar as they 
require consideration on this appeal, are: (1) Refusal 
of the trial court to submit the case to the jury; and (2) 
refusal of the trial court to receive into evidence a 
purported copy of a building permit issued by the city 
of Omaha authorizing the construction of the fence, 
and the refusal of the trial court to receive a purported 
copy of an ordinance of the city of Omaha regulating 
the construction of fences. We affirm. 

The evidence was sufficient to permit a jury to find 
as follows: The defendants were the occupants on 
September 13, 1967, the date of the accident, of the 
property on which the fence was constructed and main- 
tained; the upper edge of the wire mesh extended an 
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inch or two above the upper horizontal tubing on which 
the mesh was mounted and this exposed edge consisted 
of intertwined ends of the wire of which the mesh was 
made; the tips of the intertwining wires made a “Y” 
consisting of the sharp ends of two wires; the fence was 
located on the street side of the defendants’ home about 
midway between the street curb and the side of the 
house, and on the approximate upper edge of a grassed 
embankment which rose gently from the curb to the 
general yard level; and children sometimes walked or 
played on this embankment and the defendants made 
no objection. The record does not show whether the 
fence was located at the defendants’ property line or 
within it. The property occupied by defendants had 
no sidewalk on the fence side and the embankment 
does not appear to have been used as a walkway. The 
evidence further would permit a jury to find that on 
the evening of the accident in question Joseph and two 
of his companions were playing 1 block east of the 
property occupied by the defendants; and that in the 
course of play, Joseph, while being chased by a com- 
panion, ran down the street towards the defendants’ 
house, up the embankment, and into the fence, striking 
his right eye on one of the exposed ends, injurying it, 
and necessitating after a period of several months its 
removal and replacement with a prosthesis. 

The evidence disclosed that Joseph knew of the exist- 
ence of the fence from having played adjacent to it 
and that he “forgot the fence was there and... ran 
into it.” The fence had been there as long as Joseph 
and an older sister, age 16 at the time of accident, who 
had lived in the neighborhood since birth, could re- 
member. The actual date of the construction of the 
fence is not shown. The height of the fence is not shown 
and cannot be ascertained accurately from the photo- 
graphic exhibits. Joseph testified that the top of the 
fence at the time of the accident came about to his eye 
level or “a little bit down.” His height at the time of 
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the accident is not shown but at the time of trial, 
November 11, 1971, he was about 4 feet 10 inches tall. 

The plaintiff offered into evidence a copy of a building 
permit signed by one Ray DuBois, as applicant, for a 
chain link fence upon property purportedly cwned by 
R. G. Anthes at 5069 South 40th Street in Omaha. This 
is the address the evidence shows is that of the de- 
fendants. The permit bears date of 11-10-59. Plaintiff 
also offered a copy of an ordinance of the city of Omaha 
making it unlawful to “erect or construct any fence... 
except as provided for.” An amendment of this ordi- 
nance, upon which the plaintiff relies, has an effective 
date of 15 days after February 21, 1961, and provides: 
“Any such fence... shall not have barbed selvage at 
its top, nor be more than four feet in height above the 
ground level.” The amendment permits fences with 
barbed selvage at the top if the fence is more than 5 
feet high and if a permit therefor is obtained from the 
public safety department. Webster’s Third New Inter- 
national Dictionary, Unabridged, p. 2062, indicates that 
selvage is the cut edge of a material. 

We will first deal with the question of the propriety 
of the ruling of the court on the offer of the building 
permit and the ordinance. As to the building permit 
the court sustained the objection on the grounds of lack 
of foundation. The plaintiff does not discuss his theory 
of the relevance of the building permit. Our examina- 
tion of the instrument indicates it does not have rele- 
vance to the issues of the case. It does indicate that 
R. G. Anthes is the owner of the property in questicn 
and if we assume it was competent evidence of owner- 
ship it is still irrelevant. Other evidence shows the 
defendants were the occupiers and possessors of the 
premises. Proof of ownership would at most be merely 
cumulative. Whatever duties the defendants may have 
had devolved upon them by virtue of their occupation 
and possession of the premises. Prosser, Law of Torts 
(4th Ed.), §§ 57, 59, pp. 351, 364; Restatement, Torts 
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2d, § 333, p. 183; Presho v. J. M. McDonald Co., 181 
Neb. 840, 151 N. W. 2d 451. There was no error in the 
rejection of the building permit. 

An examination of the proffered ordinance reveals 
that the pertinent provisions of the ordinance became 
effective, as we have already noted, 15 days after Feb- 
ruary 21, 1961. The ordinance pertains only to the erec- 
tion and construction of fences and has no application 
as to fences constructed prior to the effective date. The 
date the fence was constructed is not shown by the evi- 
dence. It is the usual rule that in order that an ordi- 
nance or statute be relevant on the issue of a standard 
of care, it must have been in effect at the time of the 
claimed violation and by its terms be applicable to the 
situation to which it is sought to be applied. Chicago 
Lumber Co. v. Gibson, 179 Neb. 461, 1388 N. W. 2d 832; 
Cronk v. Jowa Power & Light Co., 258 Iowa 603, 138 
N. W. 2d 848; Ellis v. Caprice, 96 N. J. Super. 539, 233 
A. 2d 654; Akins v. County of Sonoma, 67 Cal. 2d 185, 
60 Cal. Rptr. 499, 430 P. 2d 57; Klein v. Montgomery 
Ward & Co., 235 Ore. 315, 384 P. 2d 978. The court 
did not err in the rejection of the ordinance as evidence. 

Was the evidence otherwise sufficient to present a 
jury issue? Neither party cites a Nebraska case or a 
case from any other jurisdiction which has direct ap- 
plication. The Nebraska cases which touch upon the 
question of the duty of an owner or occupier of land 
to children coming upon the premises lawfully or othev- 
wise are not numerous. They seem in general to be 
in accord with the rule laid down in Restatement, Torts 
2d, §§ 339, 343B, pp. 197, 222; Chicago, B. & Q. R.R. Co. 
v. Krayenbuhl, 65 Neb. 889, 91 N. W. 880, 59 L. R. A. 
920. In the above case the court said that in the deter- 
mination of the question of negligence, regard must be 
had to the character and location of the premises, the 
purposes for which they are used, the probability of 
injury therefrom, the precautions necessary to prevent 
such injury, and the relation such precautions bear to 
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the beneficial use of the premises. If under all the cir- 
cumstances the owner or occupier omits such precau- 
tions as a man of ordinary care and prudence would 
take under the circumstances, he is negligent and ordi- 
narily the question of negligence is for the jury. See, 
also, Ramirez v. Chicago, B. & Q. R.R. Co., 116 Neb. 
740, 219 N. W. 1; Tucker v. Draper, 62 Neb. 66, 86 N. 
W. 917, 54 L. R. A. 321; Krummack v. Missouri P. Rv. 
Co., 98 Neb. 773, 154 N. W. 541; Spence v. Polenski 
Bros., Schellak & Co., 110 Neb. 56, 193 N. W. 101; 
Richards v. Connell, 45 Neb. 467, 63 N. W. 915. 

The standard of the occupier’s duty, at least insofar 
as it pertains to children of tender years, does not de- 
pend upon whether the child is an invitee, licensee, cr 
trespasser. Restatement, Torts 2d, § 343B, p. 222; Chi- 
cago, B. & Q. R.R. Co. v. Krayenbuhl, supra. The status 
of the child is merely one of the factors to be taken 
into consideration. 

In Restatement, Torts 2d, § 339, p. 197, the applicable 
principles are stated in the following language: 
“Artificial Conditions Highly Dangerous to Trespassing 
Children 
“A possessor of land is subject to liability for physical 
harm to children trespassing thereon caused by an arti- 
ficial condition upon the land if 

“(a) the place where the condition exists is one 
upon which the possessor knows or has reason to know 
that children are likely to trespass, and 

“(b) the condition is one of which the possessor 
knows or has reason to know and which he realizes or 
should realize will involve an unreasonable risk of 
death or serious bodily harm to such children, and 

“(e) the children because of their youth do not dis- 
cover the condition or realize the risk involved in in- 
termeddling with it or in coming within the area made 
dangerous by it, and 

“(d) the utility to the possessor of maintaining the 
condition and the burden of eliminating the danger are 
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slight as compared with the risk to children involved, 
and 

“(e) the possessor fails to exercise reasonable care 
to eliminate the danger or otherwise to protect the 
children.” 

The evidence supports the conclusion that the de- 
fendants would know the nature of the upper edge of 
the fence and for present purposes we assume they 
had such knowledge. The question we must answer is 
whether the condition was one which offered an un- 
reasonable danger of serious bodily injury to children 
and a danger which was reasonably to be anticipated 
by the defendants. If not, then there is no jury ques- 
tion and no liability. 

Each case depends upon its own facts. “The stress 
here is upon ‘unreasonable.’ There is virtually no con- 
dition upon any land with which a child may not pos- 
sibly get himself into trouble. He may choke to death 
upon a green apple, pick up a stick and poke it into his 
eye, or have his skull fractured by a rock found and 
thrown by his companion. Unless the possessor is to 
shoulder the impossible burden of making his land 
completely ‘child-proof,’ which might mean razing it 
to the bare earth, something more is called for than 
the general possibility of somehow coming to some 
harm which follows the child everywhere throughout 
his daily existence.” Prosser, Law of Torts (4th Ed.), 
§ 59, p. 369. 

Under the facts of this case and considering the nature 
of the claimed dangerous condition, its location, and 
the child’s status, it seems clear to us there was a low 
degree of both probability of harm and probability of 
serious injury. We hold as a matter of law that condi- 
tion (b) of Restatement, Torts 2d, § 339, p. 197, is not 
supported by the evidence. The defendants were not 
guilty of any violation of duty to the plaintiff. 

It may be true it could be reasonably anticipated thet 
a child playing near the fence or attempting to climb 
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it might sustain torn clothing or a scratch, but it is not 
reasonably to be anticipated that a child of the age of 
7 years who knows of the existence of the fence, even 
though he may not be conscious of the pointed upper 
edge, will run full tilt into the fence and suffer such 
serious injury as the loss of an eye. Such injury could 
occur under the circumstances if the obstacle had been 
a picket fence, or a hedge, the branches of which by 
reason of trimming were sharp and stiff. 

This case is not unlike Mail v. M. R. Smith Lumber 
& Shingle Co., 47 Wash. 2d 447, 287 P. 2d 877, where 
the child suffered the loss of an eye by in some manner 
striking his eye on the tip of a pike pole used in hand- 
ling logs on a millpond; or Massino v. Smaglick, 3 Wis. 
2d 607, 89 N. W. 2d 223, where the child lost an eye at 
the site of a building under construction when a piece 
of shingle trimmed by carpenters was thrown from the 
roof of a building by another child and struck the plain- 
tiff. Similar also is Morril v. Morril, 104 N. J. L. 557, 
142 A. 337, 60 A. L. R. 102, where a child playing ball 
fell against an open garage door and lost an eye when 
he struck it on a defective door latch. The wind had 
blown the door open because the latch was defective. 
The defendant had knowledge of the defective latch 
and had intended to repair it. 

Diglio v. Jersey Central Power & Light Co., 39 N. J. 
Super. 140, 120 A. 2d 650, involved a situation some- 
what similar to our present case and the court affirmed 
a verdict for the plaintiff who was climbing the fence 
and was injured. In that case, however, the defendant 
permitted its yard to be used as a playground and the 
fence was so constructed as to invite climbing. We 
do not, however, think the case is sound and decline 
to adopt its holding. 

AFFIRMED. 

BosLaucy, J., dissenting. 

It would seem to me that in a proper case the mainte- 
nance of a fence with “barbed selvage” or the sharp 
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ends of wire extending above the upper rail would 
present a question for the jury on the issue of neg- 
ligence. See, Barr v. Green, 210 N. Y. 252, 104 N. EF. 
619; Marton v. Jones, 44 Cal. 299, 186 P. 410; Skaling v. 
Sheedy, 101 Conn. 545, 126 A. 721, 36 A. L. R. 540. 


JAMES BAGLEY ET AL., APPELLANTS, V. COUNTY OF SARPY, 
NEBRASKA, ET AL., APPELLEES. 
NELS ELIASON ET AL., APPELLANTS, V. BOARD OF COUNTY 
COMMISSIONERS OF SARPY CouNTy, NEBRASKA, ET AL., 
APPELLEES. : 
202 N. W. 2d 841 


Filed December 15, 1972. No. 384386. 


1. Zoning: Time: Counties. Timely objection by a litigant with 
standing may nullify a rezoning resolution by a county board 
that has not adopted a comprehensive development plan con- 
formable to statute. 


Under statutory provisions enacted in 
1967 a county engaged in zoning or rezoning ought to adopt a 
comprehensive development plan within a reasonable time. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Reversed and remanded 
with directions. 


Marks, Clare, Hopkins, Rauth & Barber and Dale D. 
Kuhlmann, for appellants. 


‘Clarence E. Heaney, Jr., of Kennedy, Holland, DeLacy 
& Svoboda and Dixon G. Adams, for appellees. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLInTon, JJ. 


SmItH, J. 

Plaintiffs challenged a county board resolution that 
rezoned a tract of land from residential to industrial. 
The district court found for the defendants, Sarpy 


394 NEBRASKA REPORTS [ VoL. 189 
Bagley v. County of Sarpy 


County, members of the board, and the owner of the 
tract. It dismissed the petitions, and plaintiffs appeal. 
They contend that the board in adopting the resolu- 
tion exceeded its statutory authority. 

The approximate size and boundaries of the tract, 
owned by Omaha Industrial Foundation, were 456 acres, 
Harrison Street on the north, One Hundred Twenty- 
Sixth Street on the east, and Highway No. 50 on the west. 
The centerline of Harrison Street, an east-west street, 
formed a boundary between Douglas and Sarpy counties. 
Plaintiffs’ property was located in Douglas County. 

Plaintiffs commenced these suits 2 weeks after the 
county board of Sarpy County on May 10, 1971, passed 
the rezoning resolution under attack. The resolution 
conformed to statutory procedure effective prior to 1967. 
We conclude as a matter of law, however, that the county 
then lacked a comprehensive development plan con- 
formable to a legislative act of 1967. 

Defendants assert that the legislative act of 1967 im- 
posed no condition referable to a comprehensive de- 
velopment plan in the case of a county already properly 
engaged in zoning. Zoning districts, we are told, other- 
wise would be frozen during the long period of study 
reasonably necessary for adoption of a plan. 

The 1967 act, effective May 22, 1967, with an emer- 
gency clause, provided: “Zoning regulations shall be 
adopted or amended by the county board only after the 
adoption of the county comprehensive development plan 
by the county board....” § 23-114.03, R. R. S. 1943; 
Laws 1967, c. 117, §§ 4 and 20, pp. 368 and 378. The act 
also repealed most existing provisions for exercise of 
the zoning power by counties. It did not, however, re- 
peal sections 23-164 and 23-165, R. R. S. 1943, relating 
to notification and protests. It kept this language: “Such 
regulations, restrictions and boundaries (pertaining to 
county zoning districts) may . . . be amended, supple- 
mented, changed, modified or repealed .. ..” § 23-165, 
R. R. S. 1943. 
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A comprehensive development plan is not created 
overnight. In populous areas several years of study may 
reasonably precede its adoption, and Sarpy County is 
now our third most populous county. The act, on the 
other hand, exempted no county from its operation. 

Timely objection by a litigant with standing may 
nullify a rezoning resolution by a county board that 
has not adopted a comprehensive development plan con- 
formable to statute. Under the 1967 act a county en- 
gaged in rezoning ought to adopt a comprehensive de- 
velopment plan within a reasonable time. 

It would be idle for us here to examine the validity 
of interim or stopgap zoning during development of the 
plan. See, generally, 1 Anderson, American Law of 
Zoning, § 5.15, p. 275 (1968); 1 Rathkopf, The Law of 
Zoning and Planning, 8-11 (3d Ed., 1972). The lapse 
of almost 4 years without adoption of the plan by Sarpy 
County was unreasonable. Plaintiffs, who possessed 
standing, acted promptly. Enforcement of the rezoning 
resolution in question ought to be enjoined permanently. 

The judgment is reversed and the cause remanded 
with directions to order an injunction in accordance 
with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


SCHOOL DISTRICT OF MINATARE, CoUNTY OF ScoTTs BLUFF, 
STATE OF NEBRASKA, APPELLANT, V. COUNTY OF ScOTTS 
BLUFF ET AL., APPELLEES. 

202 N. W. 2d 825 


Filed December 15, 1972. No. 38468. 


1. Statutes: Taxation: Words and Phrases. Under the provisions 
of section 77-1734.01, R. R. S. 1948, the term “clerical error” 
is not restricted to a clerical error made by a taxpayer on the 
face of a personal property tax return. 

2. Statutes: Taxation: Words and Phrases: Counties: Jurisdiction. 
The county board is the only “authority” whose approval is 
required for payment of a tax refund claim under section 77- 
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1734.01, R. R. S. 1948. A failure to transmit a copy of the 
claim to other taxing entities does not deprive the county board 
of jurisdiction and authority to determine and approve a proper 
claim. 

3. Statutes: Taxation: Counties. Section 77-1737, R. R. S. 1943, 
providing that a county board does not have power to release, 
discharge, remit, or commute taxes for any reason, does not 
prevent the proper authority from refunding taxes as author- 
ized by any specific tax refund statute. 

4. Public Officers and Employees: Administrative Law. When the 
law commits to any officer the duty of looking into the facts and 
acting upon them, not in a way which it specifically directs 
but after a discretion in its nature judicial, the function is 
quasi-judicial. Where the officer or official body has no judiciai 
power or discretion as to interpretation of the law, and the 
course to be pursued is fixed by law, their acts are ministerial 
only. 


5. Public Officers and Employees: Administrative law: Taxation. 
The allowance of a tax refund claim, where the county board 
acts quasi-judicially and within the scope of its jurisdiction and 
authority, is not open to collateral attack in the absence of 
fraud. 


Appeal from the district court for Scotts Bluff County: 
Trp R. FEIDLer, Judge. Affirmed. 


Atkins, Ferguson, Nichols & Hahn, for appellant. 
Marvin L. Holscher and W. H. Kirwin, for appellees. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CuintTon, JJ. 


McCown, J. 

The plaintiff school district brought this action against 
Scotts Bluff County, the county treasurer, and the in- 
dividual members of the board of county commissioners 
to recover from defendants certain personal property 
taxes refunded to a taxpayer. The refund involved was 
paid in part from tax funds held for the credit of plain- 
tiff school district. The district court sustained defend- 
ants’ demurrers to the petition and dismissed plaintiff’s 
action.. We affirm. 

Plaintiff’s. petition alleges that it is a Class III school 
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district, located wholly within Scotts Bluff County, Ne- 
braska. During 1968, Kern County Land Company, a cor- 
poration, owned personal property subject to taxation 
by the plaintiff and other taxing entities. This property 
Was reported for assessment and taxation to the county 
assessor of Scotts Bluff County, Nebraska, and personal 
property taxes were levied against it by various taxing 
districts including the plaintiff. The taxes were paid 
to the county treasurer in two installments, $54,986.29 
on November 29, 1968, and $54,986.31 on June 26, 1969. 
Sometime after July 26, 1969, Kern County Land Com- 
pany filed a claim with the county treasurer for a re- 
fund of $4,432. At a regular meeting of the board of 
commissioners on November 3, 1969, the county board 
authorized and directed the county treasurer to refund 
$4,406.19 to Kern County Land Company on the basis of 
its claim for refund. 

The county board did not make a specific finding that 
the tax refunded or any part thereof was “clearly in- 
valid.” The meeting at which the refund was author- 
ized was not preceded by publicized notice of the time 
and place of the meeting, and the proceedings of the 
meeting were not published. 

On the basis of the resolution of the county board, the 
defendant county treasurer paid to Kern County Land 
Company the sum of $4,406.19. Of this amount, $3,443.87 
was from funds in the county treasurer’s office held for 
the credit of the plaintiff school district. 

No officer or employee of the plaintiff was ever noti- 
fied of any hearing or action on the claim for refund. 
No copy of the claim for refund was ever transmitted 
to the plaintiff school district or any officer thereof, 
and no notice of the action of the county board was given 
to the plaintiff prior to the payment of the claim for 
refund. 

A copy of the claim for refund together with an affi- 
davit of a certified public accountant in support of it 
are attached to the petition and incorporated by refer- 
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ence. A copy of the resolution of the county board di- 
recting the refund is also attached. 

The refund claim bears the typewritten date of July 
21, 1969. No filing or receipt date appears. The account- 
ant’s affidavit is dated June 30, 1969. These documents 
show that the amount of personal property returned for 
1968 personal property taxes by the taxpayer was based 
on the market value of property recorded in the company 
books of account and based on its 1967 recorded inven- 
tory. Because of defalcations and misappropriations of 
certain Kern County Land Company employees, the 
inventory records from which the reported amounts 
were taken were in error. The value of the personal 
property listed was less than the value reported on the 
return in three separate categories, and totaled $145,301. 
The personal property taxes for 1968 were therefore 
overpaid $4,432. 

The refund claim states that it is made under the 
provisions of section 77-1734.01, R. R. S. 1943, and within 
9 months after payment of the tax as required by that 
statute. The overpayment was unknowingly made be- 
cause of erroneous personal property values recorded 
in the company’s books of account, and the erroneous 
values were not discovered until after the lien date and 
then through an outside audit. 

The resoluton of the county board attached to the 
petition recites that the Kern County Land ‘Company had 
requested refund of 1968 personal taxes “due to errone- 
ous reporting * * *” and that the “request for refund 
was made within the lawful period of time after pay- 
ment of said taxes” and authorized and directed the re- 
fund in the amount of $4,406.19. 

Section 77-1734.01, R. R. S. 1943, provides: “In case 
of payment made of any taxes as a result of a clerical 
error on the part of taxing officials of the state, county, 
or other political subdivision of the state, or any tax- 
payer, the county treasurer is authorized to refund that 
portion of the tax paid as a result of the clerical error 
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upon verification by the county assessor or other taxing 
official, that such error has been made and upon ap- 
proval by the county board. The tax refunded shall be 
charged against any undistributed money on hand in 
such treasurer’s office belonging to the political subdi- 
visions which received the benefit from the first pay- 
ment. A claim for a refund under the provisions of 
this section shall be made in writing to the county 
treasurer within nine months after payment of such 
tax.” 

Section 77-1735, R. R. S. 1948, provides that any per- 
son who claims a tax or any part thereof to be in- 
valid for any reason may “at any time within thirty 
days after such payment, demand the same in writing 
from the county treasurer to whom paid. If the same 
shall not be refunded within ninety days thereafter, 
he may sue such county treasurer for the amount so 
demanded.” 

The plaintiff’s basic contention is that the defendants 
had no jurisdiction or authority to refund personal prop- 
erty taxes here under either of the two refund statutes 
on the basis of the facts as set out in the petition. It is 
contended that the refund claim was filed after July 26, 
1969, and therefore was out of time and forever barred 
under section 77-1735, R. R. 5. 1943. 

In Satterfield v. Britton, 163 Neb. 161, 78 N. W. 2d 
817, this court held that a taxpayer who voluntarily pays 
an unauthorized and illegal tax and who does not make 
a demand for its return within 30 days of the time of 
the payment of the tax as required by section 77-1735. 
R. R. S. 1948, is forever barred and has no capacity to 
contest the validity of the tax by any legal proceeding. 
That case was decided at a time when section 77-1735, 
R. R. S. 1948, was the only applicable refund section. 
There is now an additional refund statute which pro- 
vides a longer period of time for making refund claims 
under certain conditions. Although there may be con- 
stitutional problems as to differing limitation periods, 
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we shall assume for purposes of this decision that the 
rule of Satterfield v. Britton, supra, is still in effect as 
to a refund claim grounded on section 77-1735, R. R. S. 
1943. Against a challenge by demurrer, the allegations 
of fact in the petition must be accepted as true. There- 
fore, the refund claim here was out of time under sec- 
tion 77-1735, R. R. S. 1943, and barred unless it was 
authorized under some other statutory refund provisions. 

The plaintiff also contends that there was no jurisdic- 
tion or authority to allow the refund under section 77- 
1734.01, R. R. S. 1948. Plaintiff’s argument is that the 
term “clerical error” as used in that section refers only 
to an error in the amount of tax paid, and not to an 
error in the amount or value of the property returned 
for assessment. We can find no support for that posi- 
tion in the statute. We point out also that to exclude 
authority to refund under section 77-1734.01, R. R. S. 
1943, would require us to hold as a matter of law that 
the county board could not have found as a fact that 
the tax refunded was paid as a result of a clerical error 
on the part of the taxpayer. That is so, regardless of 
the interpretation placed upon the term “clerical error.” 

Section 77-1734.01 was first adopted in 1957. At that 
time it applied only to “a clerical error on the part of 
taxing officials of the county” and it had a limitation 
period of 30 days, identical with section 77-1735, R. R. 
S. 1943. In 1959, the statute was changed by extending 
the time for filing a refund claim to 6 months after pay- 
ment of the tax. In 1961, the statute was again altered 
to its present form to extend time for filing claims to 
9 months, and broaden its application to cover “a clerical 
error on the part of taxing officials of the state, county, 
or other political subdivision of the state, or any tax- 
payer.” For the first time, “a clerical error on the part 
of * * * any taxpayer” became an authorized basis for a 
refund claim. 

In the 1961 Legislature, the introducer of L.B. 256 
(§ 77-1734.01), stated that it was “a measure intended 
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to correct human error.” At one point he stated: “As 
I mentioned before, we overlooked including the tax- 
payer, which was originally intended, so we have to 
have the amendment. All this bill does, it just pro- 
vides for an opportunity to correct human error and pro- 
vides a limit of 9 months after payment of the tax for 
making the application for the refund.” It was specifi- 
cally stated that the man the bill was intended to help 
was the taxpayer, “so it became necessary * * * to in- 
sert three words ‘or any taxpayer’ to have the bill 
carry out the intent of the bill.” 

The statute does not limit the “clerical error” to an 
error made on the return or to an error in the amount 
of the tax paid. Neither does it limit the “clerical er- 
ror” to one made in computing the value of the prop- 
erty listed. In view of this legislative history and 
the language of the statute itself, we do not think the 
Legislature intended to require proof of what caused 
the individual to make a clerical error or what moti- 
vated his action when he made it. The only require- 
ment of the statute is that some portion of the tax 
was paid as a result of the “clerical error.” 

The statute requires that the county assessor or other 
taxing officer verify the fact that a “clerical error’’ has 
been made, and also requires the approval of the 
county board. No one disputes the fact that an error 
was made by the taxpayer in its inventory records as 
a result of which an erroneous and excessive tax was 
paid. Nevertheless, plaintiff contends that no refund 
was authorized because the error was not a clerical 
error within the meaning of the statute. Under the 
provisions of section 77-1734.01, R. R. S. 1943, the term 
“clerical error” is not restricted to a clerical error made 
by a taxpayer on the face of a personal property tax 
return, 

The plaintiff also asserts that section 77-1736, R. R. S. 
1943, requires the county treasurer to transmit a copy 
of the claim for refund to each taxing entity affected, 
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and that a county board has no jurisdiction or authority 
to refund any taxes until each taxing entity has had 
notice of and has passed upon and approved the claim 
for refund. Section 77-1736, R. R. S. 1943, provides: 
“When any demand to refund taxes paid is made upon 
any treasurer, such treasurer shall transmit a copy of 
the same to the authorities authorized by law to audit 
and pay accounts against the state, county, city, town- 
ship, village, or district, as the case may be, who shall 
pass upon the same as upon any other claim, but no 
claim for refunding such taxes shall be allowed unless 
it appears to the satisfaction of such authorities that 
the tax, or a part thereof, was clearly invalid.” 

It is quite clear under section 77-1734.01, R. R. S. 
1943, that a refund claim under that section requires 
approval by the county board only. The term “au- 
thorities” in section 77-1736, R. R. S. 1948, therefore 
means the county board where the claim is filed under 
section 77-1734.01, R. R. S. 1943. In such a case the 
county treasurer is not required to submit copies of 
the refund claim to every taxing entity that may ke 
affected, but only to the county board. The county 
board is the only “authority” whose approval is re- 
quired for payment of a tax refund claim under section 
77-1734.01, R. R. S. 1943. A failure to transmit a copy 
of the claim to other taxing entities does not deprive 
the county board of jurisdiction and authority to de- 
termine and approve a proper claim. 

The plaintiff also contends that the county board has 
no power to release, discharge, remit, or commute any 
taxes except for the refunding of taxes paid under sec- 
tion 77-1735, R. R. S. 1943. Section 77-1737, R. R. &. 
1943, provides that the county board does not have 
power to release, discharge, remit, or commute any 
taxes for any reason whatever. It also provides that 
the section shall not be construed to prevent the proper 
authority from refunding taxes, as provided in section 
77-1735, R. R. S. 1943, nor to interfere with the powets 
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of any officer or board sitting as a board of equaliza- 
tion of taxes. It will be noted that section 77-1737, R. 
R. S. 1943, was last amended in 1955. At that time 
section 77-1734.01, R. R. S. 1943, did not even exist. 
Obviously the Legislature did not intend to prevent 
refunding of taxes under one section of the statutes 
and not under another, nor to impose individual lia- 
bility on officers for making refunds authorized under 
the provisions of one statute but not under another. The 
provisions of section 77-1737, R. R. S. 1943, should not 
be construed to prevent the proper authority from re- 
funding taxes as authorized by any specific tax refund 
statute, whether the authorizing statute be section 77- 
1735, R. R. S. 1943, or some other. 

The remaining contentions of the plaintiff and, to a 
degree, the contentions already dealt with, constitute 
a collateral attack on the proceedings by which the 
county board approved and authorized the payment of 
the refund claim here. The principles and rules gov- 
erning the critical issues were enunciated by Roscce 
Pound in 1903 in the case of Mitchell v. County of Clay, 
69 Neb. 779, 96 N. W. 673. The basic problem is whether 
the action of the county board in this case was miu- 
isterial or quasi-judicial in nature. The Mitchell case 
stated the rules. When the law commits to any officer 
the duty of looking into facts and acting upon them, not 
in a way which it specifically directs, but after a dis- 
cretion in its nature judicial, the function is quasi- 
judicial. Where the officer or official body has no 
judicial power or discretion as to the interpretation of 
the law, and the course to be pursued is fixed by law, 
their acts are ministerial only. In this case there is 
no question but that the action of the county board in 
passing upon and approving the claim for refund was 
quasi-judicial. The allowance of a tax refund claim, 
where the county board acts quasi-judicially and within 
the scope of its jurisdiction and authority, is not open 
to collateral attack in the absence of fraud. See Mit- 
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chell v. County of Clay, supra. In this case there is no 
allegation of fraud nor of collusion, and the plaintiff 
was not entitled to attack the refund in a collateral pro- 
ceeding. 

As this court said in Peterson v. George, 168 Neb. 571, 
96 N. W. 2d 627: ‘Where an officer is invested with 
discretion and is empowered to exercise his judgment 
in matters brought before him he is sometimes called 
a quasi judicial officer, and when so acting he is usually 
given immunity from liability to persons who may be 
injured as the result of an erroneous decision, provided 
the acts complained of are done within the scope of 
the officer’s authority, and without willfulness, malice, 
or corruption.” 

The structure of the property tax laws of this state 
makes the county board, as well as the county treas- 
urer, the agent for other political subdivisions and tax- 
ing entities in connection with many functions of prop- 
erty taxation. Their action here affected other political 
subdivisions, as well as the plaintiff. Where those 
actions are taken in good faith and were done within 
the scope of their jurisdiction and authority, they should 
be protected from collateral attack by another political 
and taxing entity as well as from another citizen. 

The action of the district court in sustaining the de- 
murrers and dismissing plaintiff's cause of action wes 
correct and the judgment is affirmed. 

AFFIRMED. 


A. J. HARRE ET AL., APPELLANTS, V. HAROLD V. WHITE 
ET AL., APPELLEES. 
203 N. W. 2d 89 


Filed December 15, 1972. No. 38483. 


Equity: Appeal and Error: Evidence: Witnesses. Actions in equity 
on appeal to this court are subject to the rule that when credible 
evidence on material questions of fact is in irreconcilable con- 
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flict, this court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying and accepted 
One version of the facts rather than the other. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


Donald R. Hays, for appellants. 
Robert R. Gibson and Bernard J. McGinn, for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


McCown, J. 

Plaintiffs sought specific performance of an agree- 
ment to sell real property. The district court entered 
a decree directing specific performance, and the de- 
fendant owners have appealed. We affirm the judg- 
ment and decree of the district court. 

On June 8, 1970, the defendants entered into a writ- 
ten listing agreement with one Sam Ely to sell 80 acres 
of real estate in Lancaster County, Nebraska, specifically 
described. Ely was an agent for First Realty of Lin- 
coln, Inc. Following the execution of the listing con- 
tract, the defendants had no further contact with Ely. 
In July and August of 1970, another agent for First 
Realty, Clare West, brought the plaintiffs to look at 
the property and obtained an offer of purchase from 
the plaintiffs which was rejected by the defendants. 
Later the defendants went to First Realty, reduced the 
listing price, and encouraged West to attempt to ob- 
tain submission of another offer to purchase from the 
plaintiffs. On August 12, 1970, plaintiffs executed an- 
other written offer to purchase the property for $30,000. 
The offer to purchase was presented to the defendants 
by West. On August 16, 1970, the defendants signed 
and acknowledged an acceptance of the offer to pur- 
chase. Thereafter the defendants refused to convey 
the property according to the terms of the agreement 
and this action for specific performance was commenced. 
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The defendants contend that First Realty of Lincoln 
acted as agent of the plaintiffs and not of the defend- 
ants and also that First Realty represented to the de- 
fendants that the purchase price specified in the con- 
tract would be net to the defendants. 

The evidence in this case was in conflict in some 
particulars and even if all the presumptions in favor of 
written instruments be disregarded, the defendants still 
failed to establish their defensive allegations. The trial 
court saw and heard the witnesses and the record fully . 
supports the findings of fact. Actions in equity on ap- 
peal to this court are subject to the rule that when 
credible evidence on material questions of fact is in 
irreconcilable conflict, this court will consider the fact 
that the trial court observed the witnesses and their 
manner of testifying and accepted one version of the 
facts rather than the other. See Keenan v. Keenan, 
187 Neb. 686, 193 N. W. 2d 568. 

Defendants also assign as error the admission into 
evidence of testimony by a real estate salesman as to 
the reasonable rental value of the property involved. 
The evidence reflects that the witness not only had an 
acquaintance with the property, but also was informed 
as to the state of the market and had some experience 
in the rental of similar properties. Whether he be re- 
garded as a lay or an expert witness, the foundation 
was clearly sufficient. 

The judgment and decree of the district court was 
correct and is affirmed. 

; AFFIRMED.» 
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AMANDA C. BODENSTEDT ET AL., APPELLANTS, V. FRED 
RICKERS, COUNTY SUPERINTENDENT OF WAYNE 
COUNTY, APPELLEE. 

203 N. W. 2d 110 


Filed December 15, 1972. No. 38503. 


1. Statutes: Constitutional Law. If an act is complete and inde- 
pendent in itself, it may incidentally amend, modify, or have 
impact upon the provisions of existing statutes without contro- 
verting the provisions of the Constitution relating to amend- 
ments set out in Article III, section 14. 

If a statute is subject to more than one rea- 

sonable construction, the court will adopt the one which will 

make the act constitutional. 


Appeal from the district court for Wayne County: 
MERRITT C. WARREN, Judge. Affirmed. 


John V. Addison, for appellants. 
B. B. Bornhoft, for appellee. 


Heard before WuitTre, C. J., SPENCER, BosLaucu, 
McCown, NEwTon, and CLINTON, JJ. 


WuitE, C. J. 

The issue raised in this case is narrow. It is simply 
whether section 79-603, R. R. S. 1943, is an act inde- 
pendent in nature or whether it is purely amendatory 
of existing legislation and therefore runs afoul of 
Article III, section 14, Constitution of Nebraska, requir- 
ing that the title to amendatory acts state the section 
or sections of the law to be amended. The district court 
held the section constitutional, and we affirm the judg- 
ment of the district court. 

Under the provisions of section 79-603, R. R. S. 1943, 
no Class I school district which contracts for instruction 
after June 1, 1970, of all its pupils with a Class I, II, 
III, IV, or V district shall merge with another Class I 
district. The question arose in this case because School 
District No. 80 contracted with the Laurel School Dis- 
trict after the applicable date so, District No. 80 being 
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a Class I district, under the provisions of the statute 
it cannot merge with School Districts No. 75 and No. 76, 
both of which are Class I districts. 

Section 79-603, R. R. S. 1943, under attack here, is a 
part of L.B. 1877, Laws 1969, c. 703, § 3, p. 2703, passed 
by the 1969 Legislature. The title to the act is as 
follows: “An Act relating to schools; to prohibit the 
formation of new school districts except as prescribed; 
to provide for mergers and prohibit them in certain 
cases; to restrict contracting for instruction; and to de- 
clare an emergency.” (Emphasis supplied.) The court 
has had this problem before it in many previous cases. 
We have consistently held that if an act is complete 
and independent in itself, it may incidentally amend, 
modify, or have impact upon the provisions of existing 
statutes without controverting the provisions of the 
Constitution relating to amendments set out in Article 
III, section 14, Constitution of Nebraska. Blair Co. v. 
American Savings Co., 184 Neb. 557, 169 N. W. 2d 292; 
Live Stock Nat. Bank v. Jackson, 137 Neb. 161, 288 
N. W. 515; Hinman v. Temple, 133 Neb. 268, 274 N. W. 
605. Perhaps the best statement of the rule is in Live 
Stock Nat. Bank v. Jackson, supra, in which the court 
stated as follows: ‘The modern rule is: ‘Where an 
act does not purport to be amendatory, but is enacted 
as original and independent legislation, and is complete 
in itself, it is not within the constitutional requirement 
as to amendments, though it may, by implication, modify 
or repeal prior acts or parts thereof.’ (Citing cases). 

“An examination of the act in question (Comp. St. 
1929, sec. 20-1559) discloses that it is a complete and 
independent act. Such being the case, section 14, art. 
III of the Constitution, does not require that the statute. 
with which it purports to conflict, should be set out 
as amended and accompanied by a repeal of such statute. 

“As stated in 59 C. J. 871: ‘If an act or statute is in 
itself complete and intelligible without reference to other 
legislation, it is not within the prohibition of the con- 
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stitutional provisions by reason of the fact that it amends 
other statutes by implication, and it is not necessary 
that such statutes should be reenacted and set out at 
length as modified.” (Emphasis supplied.) 

It is clear that section 79-603, R. R. S. 1943, not only 
purports to be a complete and independent act, but 
that it is “intelligible without reference to other legisla- 
tion.” The section under attack simply provides, that 
under certain circumstances, no Class I district shall 
merge with another Class I district. There are no prior 
statutes that have been called to our attention which pro- 
hibit the merger of Class I districts. It is true that other 
sections of our school statutes provide for the procedure 
to be used in case of merger. We agree that if the legis- 
lation attacked is meaningless standing alone, or that 
it makes changes in existing law by adding new provi- 
sions and mingling the new with the old on the same sub- 
ject in such a manner as to confuse the interpretation 
and the application of the whole legislation, then such 
legislation is purely amendatory in nature and falls with- 
in the prohibition of Article III, section 14, of the Con- 
stitution. But it is very clear that no such situation ex- 
ists in the enactment of section 79-603, R. R. S. 1943. 
The other statutes cited by the appellants to bolster the 
contention that this is an amendatory act are for the 
most part procedural and deal with how to effect a 
merger, and not that such districts may or may not 
merge. This statute makes no amendments in the pro- 
cedural method for accomplishing a merger. It simplv 
and clearly provides and prohibits the merger of Class 
I districts under certain circumstances. Section 79-603, 
R. R. S. 1943, therefore, is an act complete in itself in 
that it simply prescribes that Class I districts, under 
the circumstances detailed, may not merge. It does not 
purport to cover the entire subject of school mergers or 
the procedures involved therein. It is intelligible with- 
out reference to other legislation. We fail to see how 
it could possibly be confusing or render difficult the 
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enforcement or the understanding of the other related 
legislation concerning school mergers. We also observe 
that there is a presumption of the constitutionality of a 
statute duly enacted by the Legislature and all rea- 
sonable doubt must be resolved in favor of constitution- 
ality, and that if a statute is subject to more than one 
reasonable construction, the court will adopt the one 
which will make the act constitutional. State ex rel. 
Meyer v. Duxbury, 183 Neb. 302, 160 N. W. 2d 88; Schur- 
mann v. Curtiss, 183 Neb. 277, 159 N. W. 2d 554. Broadly 
speaking the provisions of Article III, section 14, of 
our Constitution, relating to the breadth of the title to 
the act and requiring the recitation of statutes being 
amended, have as their purpose the prevention of sur- 
repetitious legislation and an impermissible confusion 
in the enactment of amendatory statutes. Neither one 
of these mischiefs sought to be prevented by the con- 
stitutional prohibition are present in this case. The 
title to the act specifically contains a provision, “to pro- 
vide for mergers and prohibit them in certain cases.” 
The act itself leaves no doubt as to its precise applica- 
tion with reference to the capacity of Class I districts 
to merge. As such, it is complete and independent leg- 
islation and to the extent that it may have impact 
upon the other merger statutes and the scope of their 
application they are modified by implication. See Blair 
Co. v. American Savings Co., supra. 

The judgment of the district court finding that the 
statute under attack was constitutional was correct and 
is affirmed. 

AFFIRMED. 
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MipsTatEes ACCEPTANCE, A CORPORATION, APPELLEE, V. 
Francis D. Voss, DOING BUSINESS AS EMERSON 
MANUFACTURING COMPANY, APPELLANT. 

202 N. W. 2d 822 


Filed December 15, 1972. No. 38504. 


1. Sales. An essential of a valid time sale price is a price agreed 
upon between the parties where the buyer is actually informed 
of and has at the time the sale is made an opportunity to choose 
between a cash and a time sale price. 

2. Interest: Usury. Regardless of the term used, if the result is 
a charge for the loan of money or for forbearance of a debt 
the result is interest. 

8. Sales: Usury. Whether or not a transaction is a bona fide 
time sale or the financing of the balance of a cash purchase 
price is a question of fact. 

In considering whether or not a transaction 
is a time sale made in good faith or a loan of money or the 
forbearance of a debt, the court will look through form and 
examine its substance. 

5. Usury. The defense of usury is ordinarily available to a surety 
or guarantor. 


Appeal from the district court for Dixon County: 
JosepH E. Marsu, Judge. Reversed and remanded for 
further proceedings. 


John V. Addison, for appellant. 
Leamer & Galvin, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


Newton, J. 

This is an action to recover on a conditional sale 
contract. A plea of usury was disallowed. Judgment 
was recovered by plaintiff. The judgment is reversed. 

LeRoy Jones desired to purchase from the defendant, 
a manufacturer of air jacks, a quantity of jacks for 
the sum of $10,000. Jones did not have the purchase 
price but made arrangements with Great Plains Ac- 
ceptance for the required money. Great Plains Ac- 
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ceptance prepared a conditional sales contract in the 
sum of $12,480 drawing 6 percent interest and payable 
in 24 installments. The contract was executed by Jones. 
It was simultaneously executed by defendant as the 
“seller,” together with an assignment of the contract 
to Great Plains Acceptance which paid defendant the 
$10,000 due on the jacks. The contract was subsequent- 
ly assigned by Great Plains Acceptance to the plaintiff 
Midstates Acceptance. Jones defaulted and plaintiff 
seeks to hold defendant as assignor and guarantor. 

Although the contract refers to a time price or time 
price differential, the record fails to disclose that a 
time price was quoted to the purchaser. The undis- 
puted evidence of the defendant indicates that only one 
price, the cash price, was considered by buyer and sel- 
ler. We have repeatedly held that under such circum- 
stances there cannot be a valid time sale. ‘An essential 
of a valid time sale price is a price agreed upon be- 
tween the parties where the buyer is actually informed 
of and has at the time the sale is made an opportunity 
to choose between a cash and a time sale price. 

“Regardless of the term used, if the result is a charge 
for the loan of money or for forbearance of a debt the 
result is interest.” General Motors Acceptance Corp. 
v. Mackrill, 175 Neb. 631, 122 N. W. 2d 742. 

Plaintiff contends that it did not make a loan to 
Jones but purchased the contract from defendant at a 
discount. This cannot avail plaintiff. Even if the trans- 
action is regarded as a sale rather than a loan, the 
excess charges, as mentioned above, must be regarded 
as interest since there was not a valid time sale. 

The primary dispute between the parties is in regard 
to whether the transaction was a time sale or a loan. 
“Whether or not a transaction is a bona fide time sale 
or the financing of the balance of a cash purchase price 
is a question of fact. 

“In considering whether or not a transaction is a 
time sale made in good faith or a loan of money or the 
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forbearance of a debt, the court will look through forrn 
and examine its substance.” Elder v. Doerr, 175 Neb. 
483, 122 N. W. 2d 528. See, also, Lloyd v. Gutgsel!, 
175 Neb. 775, 124 N. W. 2d 198. 

In Nelson v. General Credit Corp., 166 Neb. 770, 99 
N. W. 2d 799, Worthing Motor Company sold an auto- 
mobile to plaintiff. The transaction was financed by 
the defendant General Credit Corporation which took 
an assignment of the note and mortgage from Worthing. 
The court stated in ruling that the transaction was a 
loan: “The facts and circumstances here point to the 
conclusion that this transaction originated as a loan 
by General Credit to the plaintiff. Plaintiff desired a 
loan. Worthing contacted General Credit, and gave it 
the base figures upon which to calculate the amount 
of the loan so that Worthing would receive its cash 
price. The transaction was thereafter the proceeding 
of General Credit in securing a credit report on plain- 
tiff, in calculating the amount of the loan and the 
amount of the payments, and in determining insurance 
which General Credit required and its cost. It is clear 
that Worthing drafted the note and mortgage for Gen- 
eral Credit so as to secure its cash price together with 
interest, insurance, and other charges exacted by Gen- 
eral Credit.” See, also, Frankfurt Finance Corporation 
v. Cox (Tex. Civ. App.), 142 S. W. 2d 553, wherein, 
under circumstances practically identical to those in 
the present case, the transaction was held to be a loan 
and not a time sale. 

In the case before us, the financing was arranged hy 
the borrower Jones, the terms settled between Jones 
and plaintiff, and the papers prepared by plaintiff with- 
out consulting the defendant. It appears quite clearly 
that the transaction was a loan to Jones disguised as 
a conditional or time sale with defendant as surety cr 
guarantor. As such it is usurious and subject to the 
forfeiture of interest. See §§ 45-105 and 45-138 (3), R. 
R. S. 1943. an 
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As the loan was made by plaintiff to Jones, in sign- 
ing the contract and guaranteeing payment, defendant 
is placed in the position of a surety or guarantor. Can 
a surety or guarantor raise the issue of usury when it 
is sought to hold him under the contract? In Keim & 
Co. v. Avery, 7 Neb. 54, it is held: “A surety may 
plead as a defense to a promissory note, that usurious 
interest was agreed upon by the parties at the time 
of the execution of the note.” 

It was held in Male v. Wink, 61 Neb. 748, 86 N. W. 
472, and in Pitman v. Ireland, 64 Neb. 675, 90 N. W. 
540, that a mortgagor of real estate could raise the 
defense of usury, notwithstanding he had sold the 
premises, if made party to a foreclosure action and a 
deficiency judgment could be rendered against him. 

“The purpose and policy of the laws against usury 
are the protection of necessitous borrowers against the 
oppressive exactions of moneylenders, and the right 10 
claim the protection of those laws is confined to the 
debtor and those in legal privity with him.” 55 Am. 
Jur., Usury, § 121, p. 409. 

As to persons in privity: “The rule embraces the 
heirs, legal representatives, and devisees of the bor- 
rower or debtor and those who stand in the relation 
of sureties, guarantors, or accommodation indorsers, 
with respect to the tainted obligation.” 55 Am. Jur., 
Usury, § 122, p. 410. See, also, Rader v. Burnett, 175 
Neb. 663, 122 N. W. 2d 747. To the same effect are 
Tomihiro v. United Hotel Corp., 145 Ore. 629, 28 P. 2d 
880; Silverman v. Bernstein, 191 N. Y. Supp. 192; Ly- 
dick v. Stamps (Tex. Civ. App.), 316 S. W. 2d 107; 
Drew v. Skeena Lumber Co., 180 Minn. 358, 230 N. W. 
819. See, also, Annotation, 70 A. L. R. 359. 

The principal amount due on the contract in issue 
has not been fully paid. It being a usurious loan, it is 
subject to the penalty specified in the statutes above 
cited, namely, forfeiture of interest and other charges. 
The judgment is reversed and the cause remanded with 
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instructions to the trial court to ascertain the total of 
payments made on the contract, credit them on the 
principal amount of $10,000, and enter judgment for 
plaintiff for the balance. 
REVERSED AND REMANDED FOR FURTHER PROCEEDINGS. 
BOSLAUGH, J., concurs in the result. 


StaTE oF NEBRASKA, APPELLEE, V. DONALD L. MANLEY, 
APPELLANT. 
202 N. W. 2d 831 


Filed December 15, 1972. No. 38517. 


1. Implied Consent Law: Constitutional Law: Intoxicating Liquors. 
The Implied Consent Law, enacted in 1971, is constitutional. 

2. Constitutional Law: Evidence: Witnesses. The Fifth Amend- 
ment privilege protects an accused from being compelled to 
testify against himself only as to evidence of a testimonial or 
communicative nature. 

The withdrawal of blood, and the use 
of the analysis in evidence, does not involve compulsion within 
the Fifth Amendment. 

4, Constitutional Law: Statutes. It is the duty of this court to 
give a statute an interpretation which meets constitutional re- 
quirements if it can. 


Appeal from the district court for Gage County: WIL- 
LIAM B. Rist, Judge. Affirmed. 


Douglas McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, 'C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


SPENCER, J. 

Defendant, Donald L. Manley, was charged with sec- 
ond offense operation of a motor vehicle while under 
the influence of alcoholic liquor, and with refusal to 
submit to a chemical test. The jury found him guilty 
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on both counts. The defendant predicates this appeal 
on the unconstitutionality of section 39-727.03, R. S. 
Supp., 1971; the giving of instructions Nos. 4 and 6; and 
the failure to give defendant’s requested instruction No. 
1. We affirm. 

Defendant was arrested September 20, 1971, in Gage 
County, Nebraska. The state trooper who made the 
arrest had observed defendant’s vehicle weaving. He 
stopped it and, after observing the defendant’s condition, 
made the arrest. Defendant was taken to the Gage 
County sheriff’s office where the trooper read the Im- 
plied Consent Law to him, but omitted the first para- 
graph relating to a breath test because breath test equip- 
ment was not available. Defendant refused the troop- 
er’s request for a blood or urine test, but did offer to 
give a breath test. 

Section 39-727.03, R. S. Supp., 1971, provides as fol- 
lows: “Any person who operates or has in his actual 
physical control a motor vehicle upon a public highway 
in this state shall be deemed to have given his consent 
to submit to a chemical test of his blood, urine, or 
breath, for the purpose of determining the amount of 
alcoholic content in his body fluid. Any law enforce- 
ment officer who has been duly authorized to make ar- 
rests for violation of traffic laws of this state or ordi- 
nances of any city or village may require any such per- 
son to submit to a test of his breath for alcohol con- 
tent if the officer has reasonable grounds to believe that 
such person has alcohol in his body, or has committed a 
moving traffic violation, or has been involved in a traf- 
fic accident. Any person who refuses to submit to such 
breath test or whose breath test results indicate an al- 
cohol content of ten-hundredths of one per cent or more 
shall be placed under arrest. Any person so arrested 
may then, upon the direction of the law enforcement 
officer, be required to submit to a test of his blood, 
breath. or urine for a determination of the alcohol con- 
tent. The law enforcement officer requiring such breath, 
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blood, or urine tests shall advise such persons of the 
consequences of refusing to submit to such tests. Any 
person who refuses to submit to a breath test required 
pursuant to this section shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be punished by a fine 
of not less than fifty dollars nor more than one hundred 
dollars. Any person who refuses to submit to a blood, 
breath, or urine test required pursuant to this section 
shall be guilty of a crime and, upon conviction thereof, 
shall be punished in the same manner as he would be if 
convicted for a violation of section 39-727.” 

This section must be read in connection with section 
39-727.15, R. S. Supp., 1971, which provides as follows: 
“Any person arrested for any offense involving the op- 
eration of a motor vehicle while under the influence of 
alcoholic liquor shall be required to submit to a blood 
or urine test as provided in section 39-727.03 without 
the preliminary breath test if the arresting officer does 
not have available the necessary equipment for ad- 
ministering a breath test. Any person refusing to sub- 
mit to the test required by this section shall be subject 
to the same penalties provided for violation of section 
39-727.03.” 

In State v. Williams (1972), ante p. 127, 201 N. W. 2d 
241, we determined that the Implied Consent Law as it 
existed previous to the 1971 amendment was constitu- 
tional. The 1971 amendment made the refusal to take the 
test a separate crime, whereas previously the penalty 
was merely the suspension of the driver’s license of de- 
fendant. It is this fact which defendant contends makes 
the difference. We do not agree. The Implied Consent 
Law, as amended in 1971, is constitutional. 

In Schmerber v. California (1966), 384 U. 8. 757, 86 
S. Ct. 1826, 16 L. Ed. 2d 908, the United States Supreme 
Court held the Fifth Amendment privilege protects an 
accused from being compelled to testify against himself 
only as to evidence of a testimonial or communicative 
nature. The withdrawal of blood and the use of the 
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analysis in evidence does not involve compulsion within 
the Fifth Amendment. 

See, also, State v. Meints (1972), ante p. 264, 202 N. 
W. 2d 202, where there were two separate prosecutions. 
We there permitted the State to introduce evidence of 
the defendant’s refusal to give a body specimen, al- 
though he was being prosecuted in another action for 
that refusal. ; 

Defendant further contends the statute is so vague 
and indefinite as to create doubt and uncertainty as to 
its meaning and is therefore violative of his right to 
due process. Defendant argues it is impossible to de- 
termine from the terms of section 39-727.03, R. S. Supp., 
1971, what penalty will result from refusal to take the 
chemical test. He questions whether his punishment 
should be for the crime of first, second, or third offense. 
There is no merit to this contention. It is the duty of 
this court to give a statute an interpretation which meets 
constitutional requirements, if it can. State v. Simants 
(1968), 182 Neb. 491, 155 N. W. 2d 788. The language, 
“upon conviction thereof, shall be punished in the same 
manner as he would be if convicted for a violation of 
section 39-727,” can only be read to mean that if it is 
a first offense the penalty shall be as provided for 
a first offense in that statute; if a second offense, the 
penalty shall be the one provided for a second offense 
in that statute; and likewise, if the conviction is for a 
third offense, it shall be the penalty provided for a third 
offense in section 39-727, R. S. Supp., 1971. 

The trial court’s instruction No. 4, so far as material 
herein, is as follows: ‘‘Any person arrested for any 
offense involving the operation of a motor vehicle while 
under the influence of alcoholic liquor, shall be required 
to submit to a blood or urine test for a determination 
of the alcoholic content thereof, without a preliminary 
breath test if the arresting officer does not have avail- 
able the necessary equipment for administering a breath 
test.” 
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The trial court’s instruction No. 6, so far as material 
herein, is as follows: “The materia] elements which 
the State must prove by evidence beyond a reasonable 
doubt in order to convict the defendant of the crime 
charged in the second count are: 1. That on or about 
the 20th day of September, 1971, in Gage County, Ne- 
braska, the defendant was arrested for an offense involv- 
ing the operation of a motor vehicle while under the 
influence of alcoholic liquor; 2. That the arresting officer 
did not have available the necessary equipment for ad- 
ministering a breath test to determine alcoholic content; 
3. That the arresting officer requested the defendant to 
submit to a blood or a urine test for a determination of 
alcoholic content thereof, and advised the defendant of 
the consequences of refusing to submit to such tests; 
and 4. That the defendant then refused to submit to 
such blood or urine test.” 

Defendant’s proposed instruction No. 1, so far as 
material herein, provided: “Any person arrested for 
any offense involving the operation of a motor vehicle 
while under the influence of alcoholic liquor shall be 
required to submit to a blood, urine or breath test, for 
a determination of the alcoholic content. If equipment 
for testing a breath sample is not available then such 
person shall be required to submit to a blood or urine 
test. The officer requesting such tests shall advise such 
person of the consequences of refusing to submit to 
such tests. Any persons refusing to submit to such test 
as required above shall be deemed guilty of a crime 
and, upon conviction thereof, shall be punished as pro- 
vided by law.” 

It is apparent that defendant’s proposed instruction 
No. 1 was essentially covered in the court’s instruction 
No. 4. Instruction No. 6 required the jury to find, be- 
fore it could find defendant guilty, that the arresting 
officer did not have available the necessary equipment 
for administering a breath test to determine alcoholic 
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content. The instructions as a whole adequately pre- 
sented the issues to the jury. 

The fact that defendant attempted to give a condi- 
tional or qualified consent to the chemical tests does 
not meet the statutory requirement. The jury was re- 
quired to find that breath testing equipment was not 
available. A qualified consent or refusal is considered 
to be a refusal. Rusho v. Johns (1970), 186 Neb. 131, 
181 N. W. 2d 448. 

Judgment affirmed. 

AFFIRMED. 

McCown, J., dissenting. 

The majority opinion holds: ‘The Implied Consent 
Law, enacted in 1971, is constitutional.” That holding 
compounds the obvious legislative confusion apparent 
in the 1971 and 1972 attempts to revise statutes dealing 
primarily with drunken driving. It places the stamp 
of judicial approval upon an involved and confused 
statutory structure. 

The 1971 Legislature repealed the former provisions 
of the Implied Consent Law which provided for a civil 
revocation procedure before the Director of Motor Vehi- 
cles for refusal to submit to a chemical test, formerly 
sections 39-727.08 through 39-727.12, R. R. S. 1943. At 
the same time section 39-727.03, R. R. S. 1943, was con- 
verted into a criminal statute which made refusals two 
separate crimes, and provided that a refusal to submit 
to a blood, breath, or urine test was to be punished 
“in the same manner” as a violation of the drunken 
driving statute. 

The defendant here was charged, convicted, and sen- 
tenced separately on counts for drunken driving and 
for refusing to submit to a chemical test. During the 
time the 1971 laws were in effect, there was no civil 
proceeding of any kind for revocation of a driver’s 
license for refusal to submit to a chemical test. The 
repeal of those previous provisions also repealed the 
statutory requirement that if the test was refused, it 
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should not be given. In the absence of that provision, 
Schmerber v. California, 384 U. S. 757, 86 S. Ct. 1826, 
16 L. Ed. 2d 908, was obviously controlling. In 1971, 
the State could compel an arrested driver to submit 
to such a test whether he objected or not. 

In this context, section 39-727.03, R. S. Supp., 1971, 
made it a crime to refuse to consent to a test which 
legally required no consent. The State could make the 
test whether the request was refused or not. Although 
the refusal was gratuitous and could be wholly dis- 
regarded by the State, nevertheless the statute provided 
that any person who refuses to submit “shall be pun- 
ished in the same manner” as if convicted of drunken 
driving. That punishment included mandatory fines 
of $100 to $300; confinement ranging from less than 3 
months in jail to 1 to 3 years in the Penal Complex; 
and included as an automatic provision, a revocation 
of driver’s license for periods of 6 months to a year 
after discharge from confinement or payment of fine. 
Obviously, the penalty for refusing a test which could 
be given anyway had no relationship to the seriousness 
of the crime. Neither did it prevent the imposition 
of duplicate penalties for a drunken driving conviction. 

The original purpose of the implied consent laws was 
to encourage persons suspected of driving under the 
influence of alcohol to submit to chemical tests by mak- 
ing a refusal result in the loss of a driver’s license. The 
1971 Nebraska statutes completely altered that situation 
and created a separate criminal offense, related to but 
entirely separate from the offense of drunken driving, 
and also removed the statutory proviso that if a test 
was refused, it should not be given. The statute also 
failed to specify whether a conviction for either a re- 
fusal or for drunken driving would eliminate the other; 
or whether refusal to take a chemical test should he 
treated as a lesser included offense in a prosecution for 
drunken driving; or whether charges could be filed 
separately. 
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The 1972 Legislature substantially reenacted the civil 
revocation statutes but new numbers were put on them 
and they are now Sections 39-727.16 to 39-727.20, R. S. 
Supp., 1972. The Legislature also amended section 39- 
727.03, R. S. Supp., 1971, by making a more definite 
separation of the crime of refusing a preliminary breath 
test and the crime of refusing after arrest. It also 
provided that upon refusal the person not only “shall 
be punished in the same manner” as a violation of the 
drunken driving section but also “shall be subject to 
the administrative revocation procedures of the Director 
of Motor Vehicles.” The reenactment of the old admin- 
istrative revocation procedures also brought with it the 
revival of the statutory requirement that when a test 
was refused, “the test shall not be given.” 

The practical effect of the 1972 act was to revive the 
Implied Consent Law which had been in effect prior 
to 1971, and couple with it the two new crimes for 
refusal which were created in the 1971 law for the 
first time. Under the provisions of the 1972 law, for 
one occasion of suspected and actual drunken driving, 
a person may find himself convicted of three crimes: 
(1) The misdemeanor offense of refusing a breath test 
before arrest; (2) refusing a chemical test after arrest; 
and (3) the principal crime of drunken driving. In 
addition, for refusal after arrest he will have his driver’s 
license revoked for 1 year by the Director of Motor 
Vehicles. Two of the three crimes also provide auto- 
matic license revocations as well as fines and possible 
jail or prison sentences. Under the current 1972 law, 
the punishments and penalties for a refusal to take a 
chemical test after arrest are greater than the punish- 
ments and penalties for drunken driving! The 1972 
legislation serves to further complicate an already com- 
plicated and confused statutory structure, but those 
statutory provisions are not presently before us. It is 
nevertheless an appropriate time to call the attention 
of the Legislature to the problem. 
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It is extremely important that drunken drivers ke 
taken off the highways. It is equally important that 
the removal be accomplished validly and justly. 


STATE OF NEBRASKA, APPELLEE, Vv. Epwarp D, KENNEDY, 


APPELLANT, 
203 N. W. 2d 106 


Filed December 20, 1972. No. 38442. 


1. Right to Counsel: Records: Appeal and Error: Criminal Law. 
A claim of error on the ground of ineffective assistance of 
counsel must be supported by a record showing that counsel’s 
assistance was so grossly inept as to jeopardize the rights of 
the defendant and shock the court by its inadequacy. 

2. Continuances: Criminal Law. An application for a continuance 
is addressed to the sound discretion of the trial court and its 
ruling thereon will not be disturbed unless it appears that 
the rights of the defendant were prejudiced thereby. 

3. Right to Counsel: Criminal Law. An accused is not free to 
manipulate his right to counsel for the purpose of obstructing 
orderly procedure or other phases of judicial administration. 

4, Evidence: Criminal Law. The test of the sufficiency of cir- 
cumstantial evidence in a criminal prosecution is whether the 
facts and circumstances tending to connect the accused with 
the crime charged are of such conclusive nature as to exclude 
to a moral certainty every rational hypothesis except that of 
guilt. 

5. Appeal and Error: Trial: Jury. The voir dire examination of 
jurors, the opening statements, and the final arguments to the 
jury are not customarily included in a bill of exceptions, and 
will not be included unless a request is made to the reporter 
that they be reported and included. 

6. Criminal Law: Trial: Instructions. An instruction that the 
jury is to draw no inferences from the fact a defendant did not 
testify is a cautionary instruction for the benefit of the de- 
fendant. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hastines, Judge. Affirmed. 


Edward D. Kennedy, pro se. 
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Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, SMITH, McCown, 
NEWTON, and CLINTON, JJ. 


SPENCER, J. 

Defendant, pro se, appeals his conviction on a charge 
of burglary with explosives. He assigns as error inade- 
quacy of counsel; denial of a speedy trial; insufficiency 
of the evidence to sustain a conviction; the giving of 
an instruction on aiding and abetting; suppression of a 
portion of the bill of exceptions; and the giving of a 
cautionary instruction on the failure of the defendant 
to testify. We affirm. 

At approximately 1 a. m., April 19, 1971, the police 
were notified that a citizen had observed some people 
prowling around a grocery store adjoining his home. 
The police investigated but found nothing. At about 
2:35 a. m., the same morning, the officers again checked 
the store and found a hat which had not been present 
before. This excited suspicion and a closer check was 
made. The defendant was found on the roof of the 
store. The skylights had been removed and were on 
the roof. There was a large screwdriver with a wooden 
handle lying near the skylights. At the time of de- 
fendant’s arrest on the roof, he gave the police officer 
a two-way radio. Inspection of the store itself dis- 
closed that doors had been forced and preparation had 
been made to open the safe. The officers found a large 
bag or sack with tanks, welding equipment, and a burn- 
ing bar near the safe, and the space around the safe 
appeared to be wet. The tanks found in the store con- 
tained acetylene gas and oxygen. 

We first consider defendant’s claim that he was denied 
a speedy trial. Defendant’s preliminary hearing was 
held May 5, 1971. On that date he was bound over to 
the district court for trial. The next jury held in Lan- 
caster County after May 5 was from May 10 to May 24. 
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By May 5, however, cases to be tried to that jury had 
already been arraigned and those cases were tried dur- 
ing that jury term. The next jury session was Sep- 
tember 20 to October 1. The cases to be tried at that 
session were arraigned on August 25. Appellant’s coun- 
sel was notified of the date of arraignment but could 
not be present. Because appellant wanted to wait for 
his attorney, he was not arraigned and was not tried to 
that jury panel. Defendant’s counsel was notified on 
October 8 that the case was to be tried on October 11. 
He again said that he could not be present, and the 
case was continued until October 14, when the appe!- 
lant was arraigned. Trial did not actually begin until 
October 19, although arguments were had on prelim- 
inary matters on October 14, 15, and 18. 

Defendant is relying primarily on sections 29-1205 to 
29-1209, R. S. Supp., 1972, which require an accused 
to be brought to trial within 6 months from the date 
the information was filed, or within 6 months of Apvil 
30, 1971. It is evident that defendant’s trial was held 
within the 6-month period, so defendant received a 
speedy trial within the ambit of these provisions. In 
any event, the delays herein were caused not by the 
prosecution but by the defense. 

Defendant contends that he was denied effective as- 
sistance of counsel in his defense. This appears to be 
predicated on the fact that defendant’s counsel had done 
little on the case between the date of his preliminary 
hearing, May 5, and October 14. The record is barren 
of any showing of what might have been done by way 
of preparation for the trial of the case during that 
period. The defendant was apprehended on the roof 
of the building, in possession of incriminating evidence. 
The record itself shows a vigorous defense by defense 
counsel during the trial of the case, hampered, how- 
ever, by defendant’s attempt to run his own defense. 
In State v. Oziah (1971), 186 Neb. 541, 184 N. W. 2d 
725, we said: “A claim of error on the ground of in- 
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effective assistance of counsel must be supported by a 
record showing that counsel’s assistance was so grossly 
inept as to jeopardize the rights of the defendant and 
shock the court by its inadequacy.” Regardless of what 
defense counsel may have done between May 5 and 
October 14, it cannot be denied that he had the time 
between October 14 and October 19 to make adequate 
preparations for trial. 

Defendant obviously was attempting to run his own 
defense. He asked the court to discharge counsel be- 
cause counsel refused to file certain preliminary mo- 
tions requested by him. He coupled these requests 
with requests for a continuance to permit him to secure 
other counsel. In State v. Woods (1968), 182 Neb. 668, 
156 N. W. 2d 786, we said: “An application for a con- 
tinuance is addressed to the sound discretion of the 
trial court and its ruling thereon will not be disturbed 
unless it appears that the rights of the defendant were 
prejudiced thereby.” The court did not abuse its dis- 
cretion herein. An accused is not free to manipulate 
his right to counsel for the purpose of obstructing or- 
derly procedure or other phases of judicial administra- 
tion. See State v. Kirby (1971), 187 Neb. 380, 191 N. 
W. 2d 162. The record herein amply demonstrates that 
the court did not abuse its discretion in refusing to 
permit the discharge or withdrawal of defendant’s coun- 
sel. 

Defendant’s argument on the insufficiency of the evi- 
dence to sustain the charge is predicated on his thought 
that he was not expressly shown to be connected with 
the explosives. He suggests that there could have been 
another burglary attempt that evening, and the bur- 
glars with the explosives were scared off. He suggests 
that he might have been convicted of attempted bur- 
glary but not burglary with explosives. Defendant 
overlooks the fact that if he were ascending or de- 
scending, some type of equipment would have been 
necessary. No such equipment was found, either’ on 
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the roof or in the store. All he had with him was the 
two-way radio and the screwdriver. The jury could 
reasonably have found that he was stationed on the roof 
as a lookout for an accomplice who was to use the 
explosives. While the evidence of defendant’s partic- 
ipation in the burglary with explosives is circumstan- 
tial, it is adequate to sustain the conviction. When 
apprehended, the defendant gave an assumed namie, 
and said he was sleeping on the roof. The evidence 
herein meets the test set out in State v. Morgan (1972), 
187 Neb. 706, 193 N. W. 2d 742: “The test of the suf- 
ficiency of circumstantial evidence in a criminal prose- 
cution is whether the facts and circumstances tending 
to connect the accused with the crime charged are of 
such conclusive nature as to exclude to a moral cer- 
tainty every rational hypothesis except that of guilt.” 

Defendant attacks the giving of an instruction on 
aiding and abetting. What we have said in the preced- 
ing paragraphs amply disposes of this contention. The 
instruction was given because there was no direct evi- 
dence that the defendant had himself entered into the 
building in question, or had personally attempted io 
open the safe. The instruction was given for the pur- 
pose of informing the jury that the defendant could be 
guilty of participation even though he had not actually 
committed the acts but was aiding in their commis: 
sion. There was no prejudice in the giving of the in- 
struction on aiding and abetting. 

Defendant’s claim of the suppression of a portion of 
the bill of exceptions refers to the fact that the record 
does not include the voir dire examination of the jurors, 
the opening statements, and the final arguments to the 
jury. It is not customary for these to be included in 
a bill of exceptions unless a request is made to the 
reporter that they be reported and included. No such 
request was made herein. The’ praecipe filed for a 
transcript requests a bill of exceptions “which shall in- 
clude all of the evidence at the trial and all rulings 
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thereon.” The bill of exceptions does meet that re- 
quirement. What we said in State v. McDonnell (1971), 
186 Neb. 316, 182 N. W. 2d 903, is applicable herein: 
“Defendant’s last assignment of error alleges the failure 
to supply him with a complete record of his proceed- 
ings. He was furnished with a complete transcript of 
all of the recorded proceedings, at state expense. These 
proceedings did not include the voir dire examinations 
nor the opening and closing arguments to the jury, one 
of which closing arguments was made by the defendant 
himself, because no request was made that they be 
recorded. If defendant’s counsel had made the request 
for the record of these proceedings, it would have been 
granted as a matter of course. Poverty was not the 
basis for the omissions because they are never included 
unless specifically requested.” Defendant, after filing 
a poverty affidavit, was permitted to appeal in forma 
pauperis. 

Defendant’s last assignment of error attacks the cau- 
tionary instruction on the failure of the defendant to 
testify. The instruction given is as follows: “You are 
to draw no conclusions or inferences from the fact that 
the defendant has not testified in this case, and you are 
entitled to draw no conclusion or inferences as to his 
reasons in that regard.” Before the giving of the in- 
struction the court informed the defendant and his at- 
torney that such an instruction would be given. Later, 
the court asked defendant and his counsel if they had 
any objection to any of the instructions as proposed. No 
objection was made to this instruction. As we said in 
State v. Johnson (1972), 188 Neb. 151, 195 N. W. 2d 
517: “An instruction that the jury is to make no in- 
ferences from the fact a defendant did not testify is a 
cautionary instruction for the benefit of the defend- 
ant.” 

For the reasons given, the judgment is affirmed. 

AFFIRMED. 
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Mary ALLGooD, APPELLANT, v. DONALD ALLGOOD, APPELLEE. 
203 N. W. 2d 102 


Filed December 20, 1972. No. 38460. 


Divorce. If sustained by the pleadings and evidence, it is within 
the sound discretion of the court as to whether a divorce from 
bed and board or an absolute divorce shall be granted. 


Appeal from the district court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


John J. Respeliers of Respeliers & DiMari, for appel- 
lant. 


Boyle & Hetzner, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTov, and CLinton, JJ. 


BosLAuGH, J. 

This is an action for divorce brought by Mary Allgood 
against Donald Allgood. The plaintiff sought a decree 
of separate maintenance. By cross-petition, the de- 
fendant sought an absolute divorce. Both parties charged 
the other with extreme cruelty. The trial court awarded 
an absolute divorce to the defendant, made a division 
of the property, and awarded the plaintiff $3,900 alimony 
payable in monthly installments. The plaintiff appeals. 

The parties were married in 1938 and have one child, 
29 years of age, who is not dependent upon them for 
support. The parties first separated on July 27, 1969, 
but were reconciled on December 24, 1969. The de- 
fendant left the family home again on January 12, 1970. 
He returned on June 5, 1970, and left again on October 
27, 1970. 

There was evidence that the defendant was guilty of 
adultery between January 12 and June 5, 1970. How- 
ever, the reconciliation on June 5, 1970, condoned the 
offense and prevented that misconduct from being a 
ground for divorce. Schwarck v. Schwarck, 175 Neb. 
560, 122 N. W. 2d 489. 
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The defendant’s evidence indicated that for. the last 
25 years the plaintiff has been critical of the defendant 
and has constantly nagged and argued with him. This 
evidence was sufficient to support a finding of extreme 
cruelty and justify the award of an absolute divorce 
to the defendant. 

Where sustained by the pleadings and evidence, it is 
within the sound discretion of the court as to whether 
a divorce from bed and board or an absolute divorce 
shall be granted. Beals v. Beals, 152 Neb. 364, 41 N. 
W. 2d 152. The evidence in this case shows clearly 
that the legitimate ends and objects of matrimony have 
been destroyed and that an absolute divorce should 
be granted. 

The plaintiff’s complaint in regard to the property 
division and alimony award is that she would have pre- 
ferred an award of $200 per month support until the 
defendant reaches age 65 (he is now 55) or retires 
under social security, or until the plaintiff remarries. 
As we understand the record, the property awarded 
to the plaintiff has a value in excess of $27,000 and 
amounts to more than 50 percent of the estate of the 
parties. The plaintiff is approximately 55 years of age 
and in reasonably good health. The alimony is pay- 
able over 26 months which will allow the plaintiff a 
time in which to adjust. The award which was made 
is realistic and proper under the circumstances in this 
case. 

The judgment of the district court is affirmed. The 
plaintiff is allowed the sum of $250 for the services 
of her attorney in this court. 

AFFIRMED. 
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Hasemann v. Hasemann 


Marvin HaSEMANN, Executor, ESTATE oF FRED H. 
HaASEMANN, DECEASED, APPELLANT, V. FRED JR. 
HASEMANN, APPELLEE. 

208 N. W. 2d 100 


Filed December 20,1972. No. 38494. 


1. Contracts. A simple promise to pay money is nét made im- 
possible of performance by the death or illness of either the 
debtor or the creditor. , 

. Parties to a contract can, by express terms, make 

their mutual duties terminate upon the death of one of them, 

even though the promised performances are not personal. 


Appeal from the district court for Dodge County: 
Rosert L. Futory, Judge. Affirmed. 


Homer E. Hurt, Jr., for appellant. 
Moodie & Moodie, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewrTon, and Curnron, JJ. 


' Smarty, J. 

Plaintiff as executor sought to recover money that 
the deceased had lent defendant. After conclusion of 
all the evidence in a trial without a jury the court dis- 
missed the claim. On appeal the questions are related 
to the weight of the evidence and the dead man’s statute. 

Marvin, defendant, and Verlin survived their father, 
who died August 2, 1969. After appointment of plain- 
tiff as executor of the estate on September 8, the three 
brothers opened the safe deposit box of the deceased. 
They were alone. 

' Plaintiff’s testimony on his case-in-chief is as fol- 
lows: The box contained a promissory note that de- 
fendant had made on March 1, 1960, to his father for 
$7,873 payable March 1, 1965, with interest at 4 per 
cent a year. Defendant admitted liability on the note, 
having earlier admitted the indebtedness. The note 
was not produced, for its whereabouts was unknown 
to plaintiff. At the bank Verlin and defendant each 
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had agreed to pay plaintiff $500 on his indebtedness to 
defray expenses of administration. 

On plaintiff’s offer a letter from defendant’s counsel 
to plaintiff’s counsel was received in evidence. Refer- 
ring to the controversy, it read: “This disagreement 
involves the extent to which .. . (Verlin and defendant) 
may have been indebted to their father ... at his 
death. ... there is reason to believe that the brothers 
may not be liable for the indebtedness. ... the cor- 
rect figures are ...: (defendant) 7873.00.” 

Defendant during his case-in-chief testified as fol- 
lows: “I bought a farm from my father in 1951... 
and I wanted to pay him and he didn’t believe in leav- 
ing money in the bank and he said that if he wanted 
it he would ask for it and otherwise to keep the rest 
of it.” He had therefore paid all but $7,800 of the price 
and expenses of $73. He and his father then and there 
had agreed on an interest rate of 4 per cent a year. 
The agreement was reaffirmed from time to time over 
the years. Defendant paid none of the principal, but 
in 1966, 1967, and 1968 he paid his father $317.60, $315, 
and $315 respectively. He made no promissory note 
in connection with the transaction, and the safe deposit 
box contained none. 

According to Verlin, he looked in the safe deposit 
box, but he saw no promissory note made by defend- 
ant. Both men testified that the three of them agreed 
to advance $500 for administration expenses. Plaintiff 
alone made no advance and he conceded that $1,000 
was insufficient. 

We summarily reject three of plaintiff’s arguments. 
First, the implied finding that defendant did not execute 
the promissory note in question is not clearly wrong. 
Stauffer v. Wilson, 182 Neb. 129, 153 N. W. 2d 454 
(1967). Second, it is unnecessary for us to consider 
admissibility of conversations with the deceased after the 
sale of the land. Western Smelting & Refining Co. v. 
First Nat. Bank, 150 Neb. 477, 35 N. W. 2d 116 (1948). 
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Third, a legal representative waives the protection of 
the dead man’s statute by introducing a witness who 
testifies to the conversation or transaction. See § 25- 
1202, R. S. Supp., 1972. Waiver respecting defendant’s 
testimony to the terms of the sale is clear. 

The remaining question is whether the death of the 
father discharged the duty of defendant to pay principal 
or interest under the contract. A simple promise to 
pay money is not made impossible of performance by 
the death or illness of either the debtor or the creditor. 
Parties can, by express terms, make their mutual duties 
terminate upon the death of one of them, even though 
the promised performances are not personal. See, 6 
Corbin on Contracts, § 1334, p. 377; Restatement, Con- 
tracts, § 460, p. 859 (1932). Defendant and his father 
contemplated that the latter’s death would terminate 
the duty of defendant to pay any principal or interest 
he owed the father. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM WAECHTER, 
APPELLANT, 
203 N. W. 2d 104 


Filed December 20, 1972. No. 38510. 


1. Searches and Seizures: Evidence: Trial: Criminal Law. The 
invalidity of a search warrant does not of itself automatically 
make evidence seized inadmissible. 

2. Motions, Rules, and Orders: Evidence: Trial: Criminal Law. A 
motion to suppress can be urged only by one whose rights are 
violated, not by one aggrieved solely by the introduction of 
damaging evidence. 

8. Controlled Substances: Constitutional Law: Statutes. The De- 
pressant and Stimulant Drugs Act of 1967 did not violate 
Article III, section 14, of the Constitution of Nebraska. 

4. Controlled Substances: Criminal Law: Trial: Evidence. A party 
who claims that an exception contained in the Depressant and 
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Stimulant Drugs Act is applicable to him has the burden of 
proof to establish that the exception is applicable. 

5. Sentences: Appeal and Error: Criminal Law. A_ sentence 
within statutory limits will not be disturbed in the absence of 
an abuse of discretion. 


Appeal from the district court for Lincoln County: 
JAcK Henprrx, Judge.. Affirmed. 


Beatty, Morgan & Vyhnalek, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralvoh 
H. Gillan, for appellee. 


Heard before SPENCER, BoSLAUGH, SmiTH, McCown, 
NEWTON, and CLINTON, JJ. 


BosLaucH, J. 

The defendant was convicted of unlawful possession 
of a depressant or stimulant drug and sentenced to im- 
prisonment for 2 years. He appeals, contending the 
trial court should have suppressed certain items of evi- 
dence; the statute involved was unconstitutional; and 
there was a failure of proof regarding the exceptions 
contained in the act. 

The evidence showed the defendant and Ray Evans 
lived in an apartment at 108 East F Street in North 
Platte, Nebraska. On December 31, 1970, this property 
was under surveillance by the police. Between 5:20 and 
5:40 p. m., an officer saw the defendant place a plastic 
bag on the ground between a garage and a picket fence 
on property adjacent to 108 East F Street, known as 609 
South Jeffers. The officer picked up the plastic bag 
at about 6 p. m., which bag was found to contain seven 
tablets of lysergic acid diethylamide, also known as LSD. 

After the officer had picked up the plastic bag con- 
taining LSD, he entered the apartment at 108 East F 
Street, served a search warrant on Evans, and conducted 
a search of the premises. The warrant was subsequently 
determined to be void. The defendant contends the 
contents of the plastic bag should have been suppressed 
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because it was listed in the inventory and return to the 
search warrant. 

The fact that the tablets were listed in the inventory 
and return to the void search warrant is not controlling 
in this case. The invalidity of a search warrant does 
not of itself automatically make evidence seized inad- 
missible. State v. Holloway, 187 Neb. 1, 187 N. W. 2d 
85. If the defendant does not have standing to chal- 
lenge the validity of the search, the evidence may be 
admissible. A motion to suppress can be urged only 
by one whose rights were violated, not by one aggrieved 
solely by the introduction of damaging evidence. State 
v. McCune, ante p. 165, 201 N. W. 2d 852. 

The evidence clearly shows that the bag containing 
the tablets had been placed on the ground between a 
picket fence and a garage. The location was on adjoin- 
ing property and was not in an area in which the de- 
fendant could have a reasonable expectation of privacy. 
Under the circumstances in this case the motion to sup- 
press was properly overruled as to the tablets contained 
in the plastic bag. 

The defendant was charged with unlawful possession 
of a depressant or stimulant drug, a violation of section’ 
28-487 (3), R. S. Supp., 1969. The information alleged 
possession of a hallucinogenic drug which is included 
within the statutory definition of a depressant or stimu- 
lant drug. § 28-486 (8) (c), R. S. Supp., 1969. These 
sections are part of a law enacted by the 1967 Legis- 
lature relating to depressant, stimulant, hallucinogenic, 
and counterfeit drugs. Laws 1967, c. 161, p. 460. 

The defendant contends the 1967 act was invalid he- 
cause it was amendatory of the Narcotic Drugs Law 
and did not comply with the constitutional requirement 
that an amendatory act shall contain the sections amend- 
ed and repeal the sections so amended. Art. III, § 14, 
Constitution of Nebraska. The sections of the 1967 act 
relating to depressant and stimulant drugs were new 
and independent legislation and were not amendatory 
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of existing statutes. The constitutional requirement was 
not applicable to these sections. 

The defendant’s contention that the act contained an 
unconstitutional delegation of legislative power is fully 
answered in State v. Workman, 186 Neb. 467, 183 N. 
W. 2d 911. 

The defendant complains that there was a failure of 
proof as to the exceptions contained in the act. A de- 
fendant charged with a violation of the Depressant and 
Stimulant Drugs Act has the burden of proof to establish 
that his possession was authorized if he claims that 
one of the exceptions contained in the act was appli- 
cable to him. State v. Minor, 188 Neb. 23, 195 N. W. 
2d 155. There is nothing in the evidence in this case 
to suggest that any of the exceptions were applicable, 
and the State is not required to negative each exception. 

The defendant also claims that the sentence was ex- 
cessive. The sentence imposed was the minimum period 
of imprisonment prescribed in the act for a first offense. 
§ 28-489, R. S. Supp., 1969. A sentence within statutory 
limits will not be disturbed in the absence of an abuse 
of discretion. State v. Melvin, 187 Neb. 797, 194 N. W. 
2d 178. 

Although the defendant had not been convicted of 
any felonies previous to this offense, the record shows 
that he had supplied drugs to other persons on many 
occasions. The record also indicates that the defendant 
continued to use drugs after his arrest for this offense. 
There is nothing in the record to show the sentence 
imposed here was an abuse of discretion. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1973 


NorDEN LABORATORIES, INC., A CORPORATION, APPELLEE, V. 
‘CCouNTY BoarpD OF EQUALIZATION OF THE COUNTY OF 
LANCASTER, NEBRASKA, ET AL., APPELLANTS. 
203 N. W. 2d 162 


Filed January 5, 1978. No. 38356. 


Statutes: Legislature. In the Legislature the record of a floor 
explanation or debate is legislative history, and it may be an 
extrinsic, secondary source in statutory interpretation. 
Statutes. Legislative history cannot ordinarily serve to import 
an intent into legislation devoid of language fit to express it. 
Warehouses: Taxation. The exemption under the free port laws 
in 1969 was not open to a warehouseman that failed to make 
available and use the warehouse facilities for public storage 
for compensation. 

Warehouses: Taxation: Constitutional Law. The free port law 
in force in 1969 did not violate state constitutional provisions 
for uniformity and against special privileges. 

Classification: Taxation: Constitutional Law. A reasonable clas- 
sification under the federal constitutional guarantee of equal pro- 
tection includes all persons in similar situations with respect to 
the purpose of the law. 


Appeal from the district court for Lancaster County: 
WILLIAM C. Hastines, Judge. Reversed and remanded 


with directions. 


Paul L. Douglas and Floyd A. Sterns, for appellants. 


Cline, Williams, Wright, Johnson & Oldfather and Don- 
ald F. Burt, for appellee. 
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Norden Laboratories, Ine. v. County Board of Equalization 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SmirH, J. 

The question is whether goods manufactured and 
stored by the owner in its licensed, bonded warehouse 
are exempt from taxation under free port laws. The 
district court rendered judgment for the taxpayer, and 
Lancaster county appeals. The latter contends un- 
disputed facts fail to entitle the taxpayer, Norden Lab- 
oratories, Inc., to the exemption. Norden counters with 
a statutory interpretation and state and federal con- 
stitutional provisions. 

In 1969 Norden mainly manufactured pharmaceutical 
products in Lancaster county. The products were moved 
from the factory to the warehouse for shipment, both 
factory and warehouse being located in one building. 
Norden marketéd the products through 1 branch in 
Omaha and 25 branches outside Nebraska. 

The Nebraska State Railway Commission in 1968 had 
granted Norden a public storage warehouse license, 
Norden having furnished bond. During 1969 Norden 
owned all products in its warehouse. At no time did it 
solicit or accept goods of others for storage. 

Norden maintained a running inventory—comprehen- 
sive manual and computer records. Products in storage 
moved in accordance with the first-in, first-out rule be- 
cause of their limited life. The records enabled Norden 
accurately to determine when the products moved out 
of the warehouse. Products sold to Nebraska residents 
were returned for taxation, small adjustments being 
made retroactively to the taxable date when the prod- 
ucts were in the warehouse. 

- Norden in 1969 reported the total actual value of 
its taxable personal property in Lancaster county to 
be $665,520.. It claimed an exemption of $412,000 for 
products it intended to ship outside Nebraska. The 
county assessor denied the exemption, increasing actual 
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value to $1,077,520. On appeal the county board of 
equalization dismissed Norden’s protest. The district 
court on appeal upheld the exemption claim, decreasing 
the valuation by $412,000. 

Applicable statutes provided as follows: “. .. (b) 
goods ... stored in transit in the state in bonded and 
licensed warehouses or storage areas and which are in- 
tended for and which are shipped to destinations out- 
side this state upon leaving such warehouses or storage 
areas need not be... listed or reported.” § 77-1226.01, 
R. R. S. 1943; Laws 1961, c. 379, § 2(2), p. 1165. 

“Bonded and licensed warehouses . . . shall mean 
warehouses established and licensed on January 1, 1961, 

. engaged in the business of storing goods. . . for 
compensation, which issues warehouse receipts . . ., 
operating under a bailor - bailee relationship, offering 
and making available its facilities to the public gen- 
erally ... and continuously making available and using 
its facilities for public storage for compensation, and 
such . . . warehouses established on or after January 
1, 1961, which thereafter are licensed... .” § 77-1226.02, 
_R.R.S. 1948; Laws 1965, c. 484, § 1, p. 1563 (L.B. 125). 

The latter amended a prior amendment at the same 
session, Laws 1965, c. 485, § 1, p. 1564 (L.B. 195), by 
deleting the phrase “or storage areas’ wherever it 
appeared in the section and deleting the clause “which 
do not use such warehouse ... for goods. . . directly 
or indirectly owned or controlled by the warehouse 
owner or operator... .” 

An explanation of L.B. 125 on the floor of the Legis- 
lature explicitly supports an interpretation in favor of 
Norden. See, 1 Leg. J. 1603 (75th Sess., 1965); L.B. 
125, Floor Debate, p. 1490 (May 14, 1965) (official, un- 
published, verbatim record). The record of a floor ex- 
planation or debate is legislative history, and it may be 
an extrinsic, secondary source in statutory interpreta- 
tion. See, Folsom, Legislative History 30 (1972); 2 
Sutherland, Statutory Construction, § 5001, p. 481 (3d 
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Ed., 1943); cf. Sun Ins. Co. v. Aetna Ins. Co., 169 Neb. 
94, 98 N. W. 2d 692 (1959). It cannot ordinarily serve 
to “ ‘import an intent into legislation devoid of language 
fit to express it.’” Folsum, op. cit. 15. 

L.B. 125 and L.B. 195 prevent resort to a secondary 
source. L.B. 195 excluded from the exemption goods 
owned and stored by a warehouseman. L.B. 125 in 
deleting the exclusionary language opened the exemp- 
tion to such goods. It did not, however, rule out the 
requirements in the first part of the bill. Norden failed 
to make available and use its facilities for public storage 
for compensation, and it therefore did not gain an ex- 
emption. 

Norden argues that our interpretation violates state 
constitutional provisions for uniformity and against spe- 
cial privileges, Art. ITI, § 18, and Art. VIII, § 1, Con- 
stitution of Nebraska. Specific constitutional authority 
for a free port exemption is found in Article VIII, sec- 
tion 2A, Constitution of Nebraska. Interpreting the 
provisions together, we conclude that the free port laws 
were not violative of the state Constitution in the re- 
spects that Norden argues. See Rehkopf v. Board of 
Equalization, 180 Neb. 90, 141 N. W. 2d 462 (1966). 

Norden asserts that the free port laws with our inter- 
pretation violate the federal constitutional guarantee 
of equal protection of the laws. It argues that we are 
upholding an unreasonable under-classification. 

A reasonable classification under the federal guarantee 
is one that includes all persons in a similar situation 
with respect to the purpose of the law. See Tussman 
and tenBroek, “The Equal Protection of the Laws,” 37 
Cal. L. Rev. 341 at 346 (1949). The free port laws do 
not trench upon the federal guarantee. 

The judgment is reversed and the cause remanded 
with directions to affirm the action taken by the county 
board of equalization. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Bosiaueu, J., dissenting. 

It seems to me that both the purpose and effect of 
L.B. 125, Laws 1965, c. 484, p. 1562, was to exclude 
warehouses licensed after January 1, 1961, from the 
requirement that the facilities be offered and available 
for use by the public generally. I would affirm *he 
judgment of the district court. 


McCown, J., joins in this dissent. 


City oF OMAHA, A MUNICIPAL CORPORATION, APPELLEE, V. 

AMERICAN THEATER CORPORATION, A CORPORATION, DOING 

BUSINESS AS “PusSy CAT THEATER,” ET AL., APPELLANTS. 
203 N. W. 2d 155 


Filed January 5, 1978. No. 38470. 


1, Evidence: Trial. A party who is under a duty to bring before 
the court some circumstance may, by his inexcusable failure 
to do so, imply that the exposed circumstance would be unfavor- 
able to him. 


Failure of a party under a duty to produce 
matter specified in a subpoena duces tecum may satisfy the 
burden of his opponent to produce evidence. 


3. Evidence: Trial: Witnesses. A subpoena duces tecum for trial 
imposes a duty upon the witness to bring with him sought-after 
matter that is under his control and that the law requires him 
to produce as evidence. 


Appeal from the district court for Douglas County: 
SAMUEL P. Canicuia, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


D. Freeman Hutton, Robert Eugene Smith, and Stern, 
Harris, Feldman, Becker & Thompson, for appellants. 


Herbert M. Fitle, Gary P. Bucchino, and Richard L. 
Dunning, for appellee. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and CLInTon, JJ. 
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SMITH, J. 

The City of Omaha petitioned for a declaratory judg- 
ment and injunction against defendants exhibiting ob- 
scene motion pictures to the public for a price. After 
a trial the district court found generally against de- 
fendants, declaring certain films obscene and ordering 
the injunction. It also sentenced defendant Richard 
Berry to 60 days in jail for contempt of court on the 
ground that Berry had disobeyed a subpoena duces 
tecum. 

On appeal defendants contend in part that (1) oral 
testimony to contents of the films was insufficient to 
prove obscenity and (2) Berry was not guilty of con- 
tempt. 

Defendant American Theater Corporation operated 
the Pussy Cat Theater in Omaha, and its resident agent 
and manager of the theater was Berry. Under ex parte 
orders in this suit the sheriff in February 1971, seized 
29 films. On motion of defendants the court in July 
ordered return of the films. The order also stated that 
“said films may not be used in any subsequent civil or 
criminal proceedings against the defendants.” 

In October 1971 Omaha caused the sheriff to serve 
subpoenas duces tecum upon Berry as agent of Amer- 
ican and of Global Leasing, Inc., to bring 3 feature- 
length, sound films and 5 untitled short, silent films 
with him. These films were the subject of the judg- 
ment and injunctive order under review. At the hear- 
ing Berry testified as follows: He was not in possession 
or control of the films, for he had returned them to 
Global, the distributor. American and Global, as far 
as Berry knew, were not related. 

The Omaha manager of Wells Fargo Alarm Services 
in December 1970, negotiated with persons other than 
Berry for a burglar alarm in the Pussy Cat Theater. 
The alarm system was then installed and was still oper- 
ating in October 1971, payments having been made in 
due course. The Omaha manager had understood that 
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Berry would sign the written agreement, and Berry 
did so as agent of Global. 

Police officers who had attended the Pussy Cat Theater 
identified the films by oral testimony. Their testimony 
to obscenity was somewhat weakened by circumstances. 
Some officers had viewed only parts of films, and none 
of course could recall every detail. Defendants offered 
no evidence. 

Several rules of law govern. A party who is under 
a duty to bring before the court some circumstance 
may, by his inexcusable failure to do so, imply that 
the exposed circumstance would be unfavorable to him. 
Failure of a party under a duty to produce matter spe- 
cified in a subpoena duces tecum may satisfy the bur- 
den of his opponent to produce evidence. See, 2 Wig- 
more on Evidence, §§ 278, 285, and 291, pp. 124, 162, 
and 185, 186 (3d Ed., 1940); 1 Jones on Evidence, § 29, 
p. 63 (5th Ed., 1958). A subpoena duces tecum for 
trial imposes a duty upon the witness to bring with 
him sought-after matter that is under his control and 
that the law requires him to produce as evidence. See 
§ 25-1224, R. R. S. 1943. 

Without vertical integration of Global and American 
the Wells Fargo agreement would have been extra- 
ordinary. It called for an explanation of the relation- 
ship between American and Global, but American re- 
mained silent. Omaha satisfied its burden to produce 
evidence that American was controlling the films. The 
July order was interlocutory, and the court in October 
was not bound to follow it. Cf. 9 Moore’s Federal 
Practice, par. 110.13, p. 152 (1972). Nonproduction cf 
the films under the circumstances established violations 
of the obscenity laws. §§ 28-926.01 through 28-926.08, 
R. R. S. 1943. The judgment and injunctive order were 
correct. 

Berry in response to the subpoena duces tecum denied 
possession or control of any of the films. It is not 
fairly inferable that the facts were otherwise. In the 
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normal course of distribution and exhibition the films 
which defendants exhibited in February 1971 would 
have passed beyond Berry’s control prior to October, 
for he was only a local agent. In that respect integra- 
tion of American and Global was immaterial. The 
district court erred in adjudging Berry guilty of con- 
tempt. 

Other contentions are resolved against defendants. 
The declaratory judgment and injunctive order are af- 
firmed. The judgment of contempt is reversed and the 
cause remanded with directions to dismiss that pro- 
ceeding. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


JOHN GILLOTTE, APPELLEE, V. OMAHA PUBLIC POWER 
DISTRICT, A CORPORATION, APPELLEE, IMPLEADED WITH 
Larson CEMENT STONE Co., A CORPORATION, APPELLANT. 
203 N. W. 2d 1638 


Filed January 5, 1973. No. 38497. 


1. Notice: Waiver: Employer and Employee. Under the provi- 
sions of section 48-118, R. R. S. 1943, requiring the giving of 
notice of claim or suit against a third person, and opportunity 
to join and be represented by counsel, substantial compliance 
is sufficient when the other party had actual notice and oppor- 
tunity. Notice may be waived in writing or waiver may be 
implied from unequivocal conduct. 

2. Parties: Jurisdiction: Employer and Employee: Attorneys at 
Law: Fees. Under section 48-118, R. R. S. 1948, where employer 
and employee join in a suit against a third person, the district 
court has jurisdiction to determine all disputes between em- 
ployer and employee, including the setting and allocation of 
attorney’s fees and expenses. 

38. Workmen’s Compensation: Attorneys at Law: Fees. Under 
section 48-118, R. R. S. 1948, the subrogated interest of the 
employer, for computation and allocation of fees and expenses, 
is not restricted to the workmen’s compensation benefits actu- 
ally paid, but is measured by the workmen’s compensation lia- 
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bility relieved or discharged by the recovery against the third 
party. 
Appeal from the district court for Douglas County: 
SAMUEL P. CaniciiA, Judge. Affirmed. 


Haney, Wintroub & Haney, for appellant. 


Martin A. Cannon of Matthews, Kelley, Cannon & Car- 
penter, for appellee Gillotte. 


Heard before WuITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CuinTon, JJ. 


McCown, J. 

This case involves the allocation of reasonable ex- 
penses of trial and attorney’s fees between employer 
and employee under section 48-118, R. R. S. 1943. That 
statute applies to suits brought against third parties for 
injuries to an employee entitled to workmen’s compen- 
sation benefits from his employer for the same injuries. 
The employer has appealed from an order of the trial 
court allocating fees and expenses following a success- 
ful recovery from a third party. We affirm the judg- 
ment of the trial court. 

The plaintiff, John Gillotte, was an employee of the 
defendant, Larson Cement Stone Company. While in 
the course of his employment, he was seriously injured 
by the negligence of the defendant, Omaha Public Power 
District. The accident occurred August 25, 1967. On 
several occasions between August 25 and October 19, 
1967, plaintiff's attorneys contacted the claims manager 
for the workmen’s compensation insurance carrier of 
the employer. They discussed with him the progress 
of their investigation, inquired as to subrogation repre- 
sentation, and were informed that he fully expected 
to refer the subrogation interest to plaintiff’s attorneys. 
When the suit was ready for filing, the claims manager 
suggested that the employer rather than the employer’s 
workmen’s compensation insurance carrier be named 
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as the subrogee defendant and served in the ordinary 
way. On October 19, 1967, suit was filed by plaintiff’s 
attorneys against Omaha Public Power District. Larson 
Cement Stone Company was a subrogated defendant as 
to workmen’s compensation. On November 2, 1967, 
plaintiff’s counsel was advised by letter that the work- 
men’s compensation insurer had concluded it would be 
better if they retained their local counsel to represerit 
them in connection with the subrogation matter. There- 
after, employer’s counsel filed pleadings claiming sub- 
rogation interests on behalf of the employer and advised 
plaintiff’s attorney that they were representing the sub- 
rogation interest. The employer’s attorneys offered to 
take part in the trial but were requested not to do so 
by plaintiff’s attorney. They did not participate in the 
trial although they did, on one occasion, furnish some 
minor research assistance. The trial resulted in a ver- 
dict in plaintiff’s favor against the Omaha Public Power 
District in the sum of $79,263. The judgment was suc- 
cessfully defended on appeal to this court and the judg- 
ment was paid. The employer took no part in the ap- 
peal. 

Thereafter, plaintiff filed an application for determina- 
tion of the amount of the defendant employer’s sub- 
rogated interest and future liability and for the alloca- 
tion of fees and costs. Affidavits, stipulations, and docu- 
mentary evidence were introduced at the hearing on 
the application. The workmen’s compensation insur- 
ance carrier for the employer at appropriate times had 
paid to or for the benefit of the plaintiff $9,909.24 med- 
ical expenses, and $1,764 temporary total disability bene- 
fits. Plaintiff suffered a permanent partial disability 
of 35 percent of each leg and foot, and under Nebraska 
Workmen’s Compensation Act, the present value of such 
disability at the time the judgment was paid in this 
third party suit was $18,167.75. No action was ever 
filed by the plaintiff in the Workmen’s Compensation 
Court to recover amounts due under the Workmen’s 
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Compensation Act, and no judgment was ever entered 
there. 

The trial court determined that the total advantage 
to the defendant employer and its insurer which re- 
sulted from plaintiff’s successful recovery from Omaha 
Public Power District amounted to $29,840.99, and that 
the reasonable value of the services of plaintiff’s at- 
torney to the defendant employer and its insurer was 
$10,000. The court also determined that reasonable ex- 
penses incurred by the plaintiff in preparing the caus2 
for trial were $1,142.75. The court therefore allocated 
$428.53 of these expenses to the employer and his in- 
surer, along with the attorney’s fee of $10,000, and di- 
rected the payment of $1,244.71 of the judgment to the 
defendant employer as satisfaction of the subrogation 
claim, and the balance of the judgment to the plaintiff. 

Section 48-118, R. R. S. 1943, after providing for sub- 
rogation to an employer and suits by the employer 
against third parties, provides that “nothing in this sec- 
tion or act shall be construed to deny the right of an 
injured employee * * * to bring suit against such third 
person” for his injuries. The statute then directs that 
in such event an employer having paid or paying com- 
‘pensation to the employee shall be made a party to the 
suit for the purpose of reimbursement and subrogation. 
Additions to that section in 1963 provided in part: ‘Be- 
fore the making of a claim or the bringing of suit against 
such third person by the employee or his personal repre- 
sentative or by the employer or his insurer, each shall 
give to all others, unless waived in writing, notice cf 
not less than thirty days, by certified or registered mail. 
an opportunity to join in the making of such claim or 
the instituting of an action and to be represented by 
counsel,” 

After the giving of notice, if either party fails to join 
in the making of the claim and the prosecution of the 
suit, the party bringing the claim or prosecuting the suit 
shall be entitled to deduct from any amount recovered 
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the reasonable expenses of making such recovery, in- 
cluding a reasonable sum for attorney’s fees. The ex- 
penses and fees shall be prorated to amounts payable 
to the employer or his insurer under the right of sub- 
rogation and to amounts in excess of the subrogation, 
“and which expenses and attorney’s fees shall be ap- 
portioned by the court between the parties as their in- 
terests appear at the time of such recovery.” 

The statute also provides: “If either party makes 
the claim or prosecutes such action without the giving 
of a notice to the other party, the party bringing the 
claim and prosecuting such action shall not deduct ex- 
penses or attorney’s fees from the amount payable to 
the other party.” 

The 1963 amendments also provide that if the em- 
ployee and employer join in the prosecution of such 
claim and are represented by counsel, “the reasonable 
expenses and the attorney’s fees shall be, unless othev- 
wise agreed upon, divided between such attorneys as 
directed by the court before which the case is pending 
and if no action is pending then by the district court 
in which such action could be brought.” 

This is a case of first impression in interpreting the 
1963 additions to section 48-118, R. R. S. 1943, dealing 
with the allocation of fees and expenses in actions 
against third persons for injuries to employees, whicn 
injuries are also covered by workmen’s compensation. 

The defendant employer first contends that the plain- 
tiff did not give the 30-day notice by certified or regis- 
tered mail of the bringing of the suit against the third 
party and did not give the defendant employer an op- 
portunity to join in the instituting of the action. The 
trial court specifically found that the correspondence 
and conferences between plaintiff’s attorney and the 
claims manager of the workmen’s compensation carrier 
of the employer as set out in the affidavits and exhibits 
substantially satisfied the requirements of section 48- 
118, R. R. S. 1948. 
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A reading of the entire statute makes it quite clear 
that a strict compliance with the written, certified, or 
registered mail notice provision was not intended to be 
mandatory and jurisdictional. The basic purpose was 
to give notice to the other party. In this case, there is 
no question but that the employer or its insurance car- 
rier had actual notice of more than 30 days. The statute 
specifically provides that after the expiration of 30 days, 
for failure to receive notice or other good cause shown, 
the district court shall allow either party to intervene. 
The statute also provides that expenses and fees shall 
not be deducted where the action has been prosecuted 
without the giving of “a notice” to the other party. 
Here too, it should be noted that the action in this case 
was not tried to a jury until February 1969, almost a 
year and a half after the petition had been filed; the 
employer had been served with summons; and had 
entered its appearance in the action. During that period 
there were telephone conversations, as well as corres- 
pondence, between the parties’ attorneys. There is 
simply no doubt in this case that the defendant employer 
had actual notice of the making of the claim and the 
bringing and prosecution of the action. The facts in 
this case establish either substantial compliance with 
the notice requirements, or a waiver of those require- 
ments by the defendant employer, or both. Under the 
provisions of section 48-118, R. R. S. 1943, requiring the 
giving of notice of claim or suit against a third person, 
and opportunity to join and be represented by counsel, 
substantial compliance is sufficient when the other party 
had actual notice and opportunity. Notice may be 
waived in writing or waiver may be implied from un- 
equivocal conduct. 

The workmen’s compensation insurer contends that 
where the employer or his workmen’s compensation in- 
surer is represented by its own counsel and its attorney 
offers to assist in the preparation and trial, the district 
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court may not deduct any attorney’s fees from the in- 
surer’s share of the judgment. 

That contention is disposed of by the terms of section 
48-118, R. R. S. 1943, itself. Even if the employee and 
employer or his insurer join in the prosecuting of a 
claim and are represented by counsel, the reasonable 
expenses and attorney’s fees, in the absence of agree- 
ment, are to be divided between such attorneys as di- 
rected by the court. To permit an employer or his 
workmen’s compensation insurer to refuse to reimburse 
an employee for reasonable expenses and fees incurred 
in the recovery of a judgment against a third party for 
the benefit of the employer or his insurer under their 
right of equitable subrogation simply because a pleac- 
ing had been filed by employer’s counsel asserting the 
admitted right of subrogation would twist the statute 
and destroy its purpose. It would constitute a return 
to the situation as it existed prior to the amendment of 
section 48-118, R. R. S. 1943, in 1963. It would also re 
in violation of the principles set out in United Services 
Automobile Assn. v. Hills, 172 Neb. 128, 109 N. W. 2d 
174. There we held that one who incurs expenses and 
attorney’s fees for the recovery of money for the bene- 
fit of a holder of a right of equitable subrogation should 
be permitted to reimburse himself for the share of the 
expense that was for the benefit of the holder of the 
subrogation right. It may well be that the 1963 amend- 
ments to section 48-118, R. R. S. 1943, were influenced 
by the Hills decision. The principle of the Hills case 
is confirmed by the language of the statute. Under 
section 48-118, R. R. S. 1943, where employer and em- 
ployee join in a suit against a third person, the district 
court has jurisdiction to determine all disputes between 
employer and employee, including the setting and alloca- 
tion of attorney’s fees and expenses. 

The defendant employer also contends that the dis- 
trict court has no original jurisdiction to determine the 
extent of plaintiff’s claim for benefits under the Ne- 
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braska Workmen’s Compensation Act and therefore, in 
any event, the employer cannot be charged with its 
share of expenses and fees as to any amounts of com- 
pensation benefits not yet paid. The contention is that 
the employer’s subrogation must be limited to the 
amounts of compensation benefits actually paid at the 
time of the recovery against the third party, but cannot 
extend to liabilities under the Workmen’s Compensa- 
tion Act which have not been fixed by the Workmen’s 
Compensation Court and have not been and will not 
thereafter be paid. 

Cases such as Johnson v. L.D.S. Trucking Co., 254 
Cal. App. 2d 496, 62 Cal. Rptr. 501, are based upon 
different statutes, and are not persuasive. We believe 
the principles set out in Graham v. Industrial Commis- 
sion, 26 Utah 2d 424, 491 P. 2d 223 (1971), are applicable 
here. In that case, the employee’s widow settled a 
death case against a third party tort-feasor for a sum 
in excess of any workmen’s compensation award to 
which she would be entitled under Utah law. The In- 
dustrial Commission then refused to make an awar: 
upon grounds that the plaintiff had already received 
more than the amount of any possible award. The 
Supreme Court of Utah stated: “It is clear that had 
the Industrial Commission made the award required 
by the statute, the insurance carrier would have been 
obligated to pay its share of expenses before it could 
be reimbursed for the money it had paid plaintiff. 

‘Under the rulings made .by the Industrial Com- 
mission in this case, the plaintiff by her efforts caused 
an undeserved windfall to the insurance carrier in that 
it was required to pay nothing whatsoever on its ob- 
ligation to the plaintiff—not even a proportionate share 
of the expenses incurred by: the peat for the car- 
rier’s benefit. 

‘We can see no reason why there should be any dif- 
ference in the final result whether the third Bane pays 
before or after an award is made.” . 
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The same basic principles apply here. The determina- 
tion of the issue under section 48-118, R. R. S. 1943, 
ought not to turn on the payment or nonpayment but 
on the extent of the liability relieved or discharged by 
reason of the recovery against the third party. Even 
though it be conceded that the district court has no or- 
iginal jurisdiction to determine the extent of an em- 
ployee’s claim for workmen’s compensation benefits, 
that is not the issue here. The issue here is simply the 
statutory allocation of attorney’s fees and expenses be- 
tween employer and employee in connection with the 
recovery of a judgment against a third party in which 
both have interests. Here the affidavits and evidence 
establish a 35 percent two-member disability and the 
present value of that disability under the applicable 
statutes governing Nebraska workmen’s compensation 
benefits. The employer makes no claim that these per- 
centages of disability and amounts of benefits are in- 
correct but asserts instead that only the Nebraska Work- 
men’s Compensation Court has original jurisdiction to 
enter an award for such benefits. There can be no 
question but that the employer had a liability to the 
plaintiff under the Workmen’s Compensation Act, and 
there is no serious dispute as to the extent of the injuries. 
The trial court which heard all the evidence as to the 
injuries in the suit against the third party defendant 
was certainly in a position to determine on the evidence 
here what the probable liability of the employer would 
have been under the Workmen’s Compensation Act had 
the employee’s efforts against the third party here been 
unsuccessful. Such a determination does not constitute 
an original judgment for workmen’s compensation bene- 
fits, but is merely a measurement of the interests of 
the employer, upon which to base a reasonable alloca- 
tion of fees and expenses in the third party action. 

Under section 48-118, R. R. S. 1943, the subrogated 
interest of the employer, for computation and allocation 
of fees and expenses, is not restricted to the workmen’s 
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compensation benefits actually paid, but is measured by 
the workmen’s compensation liability relieved or dis- 
charged by the recovery against the third party. 

Under section 48-118, R. R. S. 1943, the trial court 
has discretion to prorate and apportion the reasonable 
expenses and fees between the employer and employee 
as their interests appear at the time of recovery in a 
suit against a third party. The trial court specifically 
found that the defendant employer and its insurer, by 
reason of plaintiff’s successful recovery from Omaha 
Public Power District, recovered not only the $11,673.24 
already paid to or for the plaintiff, but were also re- 
lieved of the obligation to pay the plaintiff disability 
benefits of a present value of $18,167.75. The court 
determined that the total advantage to the defendant 
employer and its insurer that resulted from plaintiff’s 
successful recovery against the third party defendant 
amounted to $29,840.99. The court also determined that 
the reasonable value of the services of plaintiff’s attor- 
ney to the defendant employer and its insurer was 
$10,000. Those determinations were neither arbitrary 
nor unreasonable. Under the terms of section 48-118, 
R. R. S. 1943, they should be specifically approved. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 


KINGERY CONSTRUCTION COMPANY, APPELLANT, V. BoARD 
or REGENTS OF THE UNIVERSITY OF NEBRASKA ET AL., 
APPELLEES, 

203 N. W. 2d 150 
Filed January 5, 1973. No. 38518. 


Contracts. The intention of the parties to a written contract ex- 
pressed in unambiguous terms must be determined from its 
contents. : 
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Appeal from the district court for Lancaster County: 
BARTLETT E. Boyes, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for ap- 
pellant. 


Cline, Williams, Wright, Johnson & Oldfather and Alan 
E. Peterson, for appellees. 


Heard before Wuite, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


NEwToN, J. 

This is an action for a declaratory judgment to deter- 
mine plaintiff’s liability under a contract for the con- 
struction of a chemistry building. Judgment was en- 
tered for defendants in the district court. We affirm 
that judgment. 

Defendant Board of Regents let contracts to three in- 
dependent contractors. One contract was for the elec- 
trical work, another for the mechanical aspects of the 
construction, and the third, to plaintiff, for the general 
construction of the building. The contract provided: 
“22. PAINTING, 

“a. All painting of the Contractor’s work will be 
done by the General Contractor except for the follow- 
ing items which shall be painted by the Mechanical 
Contractor: 

“(1) Factory applied prime coats on mechanical 
equipment. 

“(2) Factory applied finish coat on all air supply 
grilles, air return grilles and air supply diffusers, color 
to be selected. 

“(3) Contractor applied prime coat on access doors. 

“(4) Pipe identification and/or painting. 

“b. If the factory finish on any equipment furnished 
by the Contractor is damaged in shipment or during 
construction of the building, the equipment shall be 
refinished by the Contractor to the satisfaction of the 
Engineer.” 
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Addendum No. 3 to plaintiff’s contract provided: 
“‘f. Painting on all items of mechanical and electrical 
equipment, and machinery, ductwork, conduit and other 
mechanical and electrical items in all equipment rooms 
and elsewhere where exposed in the building shall be 
required.’ ” 

In the rooms containing mechanical equipment, all 
painting was done by the mechanical contractor in ac- 
cordance with the requirements of the contract. Plain- 
tiff was required to paint all uninsulated, exposed piping 
in the rest of the building and contends that this was 
the obligation of the mechanical contractor. Unless the 
foregoing excerpts can be construed to require the me- 
chanical contractor to perform painting tasks outside 
the mechanical rooms, the contract is without such 
requirement. Although other provisions of the con- 
tract clearly required the mechanical contractor to paint 
the so-called “mechanical rooms,” the provisions found 
in the foregoing paragraph 22 do not clearly place a 
further burden upon it. Items (1) and (2) specify 
factory applied paint, item (3) painting by the con- 
tractor, and item (4) specifies neither but appears to 
be concerned primarily with pipe identification by paint- 
ing or other means. This is borne out by paragraphs 
33. c. (2) through d. of Division 15A which provide: 
“(2) All piping outside of mechanical equipment rooms, 
and including pipe chases, crawl spaces, tunnels, ceiling 
spaces and piping exposed in rooms shall be identified 
in each room with a minimum of thirty feet with a 
pipe marker and flow direction arrow. Markers shall 
give pipe content name in full. 

“d. Pipe markers and flow directional arrows shall 
be Brady self stocking pipe markers as manufactured 
by the W. H. Brady Company, 727 West Glendale Ave- 
nue, Milwaukee 9, Wisconsin, or approved equal.” It 
does not appear that such identification was lacking. 

Athough the mechanical and electrical contractors 
were made party defendants to this action, no relief was 
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prayed for as to them. Judgment against the Board of 
Regents was requested. The only question presented 
therefore is whether or not, as to the Board of Regents, 
plaintiff had a contractual duty to do the disputed paint- 
ing. Quite possibly the contract, in part, duplicated 
requirements for painting as pertains to plaintiff and the 
mechanical contractor. This could not excuse plaintiff 
from performing the clear requirements of the contract 
which pertained to it. The contractual provisions ap- 
pearing in Addendum No. 3 as above quoted require 
the general contractor to paint “all items of mechanical 
and electrical equipment” and “other mechanical and 
electrical items” throughout the building. It is not dis- 
puted that electrical equipment includes electrical con- 
duits throughout the building. In other words, the ter- 
minology used includes all wiring in the building as 
well as equipment found in the mechanical rooms. Ap- 
plying the same reasoning, it appears to be clear that 
the term “mechanical equipment” includes not only the 
heating, plumbing, and air conditioning equipment in 
the mechanical rooms but also, as adjuncts thereto, the 
heating, plumbing, and air conditioning conduits, pipes, 
etc., running through the building. They cannot rea- 
sonably be considered equipment of any other type or 
falling under any other contract classification. 

The intention of the parties to a written contract ex- 
pressed in unambiguous terms must be determined from 
its contents. See Strickland v. Omaha Nat. Bank, 181 
Neb. 478, 149 N. W. 2d 344. 

We conclude that under the terms of the contract, 
plaintiff was required to do the disputed painting. The 
judgment of the district court is affirmed. 


AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. PAUL SKINNER, 
APPELLANT. 
203 N. W. 2d 161 
Filed January 5, 1973. No. 38530. 

1. Appeal and Error: Evidence: Trial. Unless otherwise preju- 
dicial, error in the admission of evidence relating to a count 
upon which there was an acquittal is not ground for reversal. 

2. Statutes: Constitutional Law. Section 28-1011.15, R. S. Supp., 
1972, held constitutional. 


Appeal from the district court for Hall County: Don- 
ALD H. WEAVER, Judge. Affirmed. 


Leroy Shuster, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WurtE, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, Newton, and CuinTon, JJ. . 


BosLAuGH, J. 

The defendant was charged with assault with intent 
to inflict great bodily injury and with possession of a 
firearm by a felon. The jury found the defendant not 
guilty of assault but guilty on the second count. The 
defendant appeals, contending that the trial court erred 
in the admission of evidence and that section 28-1011.15, 
R. S. Supp., 1972, is invalid. 

The record shows that on December 24, 1971, the de- 
fendant shot Charles F. Runninghawk, Jr., with a 4-inch, 
.22 automatic pistol. The record also shows that the 
defendant was convicted of a felony on August 11, 1965. 

Over proper objection, Runninghawk was permitted 
to testify that a doctor and nurse told him he had a 
gunshot wound. Runninghawk had already testified 
that he had been shot and other witnesses testified to 
the fact. The evidence related to the count upon which 
the defendant was acquitted and could. not have been 
prejudicial. See State v.. McDonnell, 186 Neb. 316; 182 
N. W. 2d 903. IRR BOE ee 
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The defendant’s second contention is that section 28- 
1011.15, R. S. Supp., 1972, which prohibits any person 
who has been convicted of a felony from having posses- 
sion of a firearm with a barrel less than 12 inches in 
length, violates the Second Amendment to the United 
States Constitution. The Second Amendment provides: 
“A well regulated Militia, being necessary to the security 
of a free State the right of the people to keep and bear 
Arms, shall not be infringed.” 

The right to keep and bear arms, which is guaranteed 
by the Second Amendment, has relationship to the pres- 
ervation or efficiency of a well-regulated militia. United 
States v. Miller, 307 U. S. 174, 59 S. Ct. 816, 83 L. Ed. 
1206. The Omnibus Crime Control and Safe Streets Act 
of 1968, which prohibits possession “in interstate com- 
merce” of any firearm by a felon, has been held not to 
violate the Second Amendment. United States v. Synnes, 
438 F. 2d 764, vacated on other grounds in Synnes v. 
United States, 404 U. S. 1009, 92 S. Ct. 687, 30 L. Ed. 2d 
657. As stated in the Synnes case, prohibiting the posses- 
sion of firearms by felons does not obstruct the mainte- 
nance of a well-regulated militia. See, also, Burton v. 
Sills, 53 N. J. 86, 248 A. 2d 521, 28 A. L. R. 3d 829. The 
defendant’s contention is without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 


HAROLD BAYSE, DOING BUSINESS AS BAYSE PoULTRY FARM, 
APPELLEE, V. TRI-COUNTY FEEDS, INC., A CORPORATION, 
APPELLANT. 

203 N. W. 2d 171 


Filed January 5, 1973. No. 38536. 


1. Evidence: Witnesses. It is not a valid objection to the evi- 
dence of an expert that the answer covers the whole ground 
the jury is to decide, if the case is one to be wholly resolved 
by such evidence. 
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2. Negligence: Pleading. Contributory negligence is an affirma- 
tive defense which must be pleaded. 

3. Negligence: Trial. Ordinarily the question of the existence of 
negligence or contributory negligence is one for the jury. 


Appeal from the district court for Douglas County: 
DonaLpD J. HaMILton, Judge. Affirmed. 


Haessler, Sullivan & Inbody, for appellant. 


Michael R. O’Malley of Walsh, Walentine, Wolfe & 
Miles and David A. Johnson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinTon, JJ. 


NEwTon, J. 

This is an action to recover for fire damage to a 
building alleged to have occurred as a result of defend- 
ant’s negligence. Verdict and judgment were for plain- 
tiff. We affirm the judgment of the district court. 

Defendant leased three frame structures from plain- 
tiff for use in raising chickens. The undisputed evidence 
reflects the following facts. The buildings were 20 feet 
by 320 feet and situated about 40 feet apart. In the 
center between two of the buildings was located a wire 
mesh incinerator used to burn dead chickens. There 
were dead grass and weeds between buildings but a space 
of 1 to 2 feet around the incinerator was bare. A center 
room in each building contained hoppers for automatic 
feeders and a furnace. The burned building also con- 
tained electric motors to operate fans and feed augers, 
and three gas-fired brooders. The incinerator was made 
use of about 9:30 am. on the day of the fire. At noon 
defendant’s employee sprayed the contents of the in- 
cinerator with water and left for lunch. He drove by 
on the road at about 1 p.m. and did not notice anything 
amiss but on returning 30 minutes later found the build- 
ing was on fire. The fire started near the central part 
of the 320-foot-long building. 

The brooders were in operation and the defendant’s 
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employee testified he shut off the gas and electricity on 
discovering the fire. An expert witness testified that 
in his opinion the fire originated in the incinerator, giv- 
ing as his principal reason the existence of a fire path 
between the incinerator and the central portion of the 
building. 

Assignments of error refer to the admission of the 
expert testimony as to the cause of the fire, the denial 
of an instruction on contributory negligence, and the 
sufficiency of the evidence. 

The objection to the expert testimony is that it refers 
to an ultimate fact relating to the cause of the fire. The 
witness was a local fire chief with many years experi- 
ence and although some of the facts upon which his opin- 
ion was based were questionable, this presented a ques- 
tion of credibility for the jury. In McNaught v. New 
York Life Ins. Co., on rehearing, 143 Neb. 220, 12 N. 
W. 2d 108, it is stated that: “It is not a valid objection 
to the evidence of an expert that the answer covers 
the whole ground the jury are to decide, if the case is 
one to be wholly resolved by such evidence.” To the 
same effect is Petracek'v. Haas O.K. Rubber Welders, 
Inc., 176 Neb. 438, 126 N. W. 2d 466. Determination 
of the cause of a fire is often beyond the knowledge and 
experience of the ordinary person and requires a special 
type of training and experience. 

In regard to the failure to instruct on contributory 
negligence, the transcript reveals that contributory neg- 
ligence was not pleaded. Contributory negligence is an 
affirmative defense which must be pleaded. See Tem- 
pero v. Adams, 153 Neb. 331, 44 N. W. 2d 604. 

The assignment that the evidence is insufficient to 
support the judgment presents a more serious problem. 
This appears to be a borderline case. On the basis of 
the evidence adduced, we believe the jury could reason- 
ably have found that the fire originated with the ‘in- 
cinerator, but was negligence established? Three grounds 
of négligence are alleged, viz:, starting a fire in a wire 
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mesh incinerator in close proximity to the buildings; 
permitting a fire in an area surrounded by dry weeds; 
and in leaving the fire unattended. There is evidence 
that all three factors were present and we are con- 
strained to hold that whether or not it constituted neg- 
ligence was for the jury to determine. Ordinarily the 
question of the existence of negligence or contributory 
negligence is one for the jury. See, O’Dell v. Goodsell, 
149 Neb. 261, 30 N. W. 2d 906; Krepcik v. Interstate Tran- 
sit Lines, 152 Neb. 39, 40 N. W. 2d 252. 
The judgment of the district court is affirmed. 
AFFIRMED, 


STATE oF NEBRASKA, APPELLEE, Vv. BENJAMIN RAYMOND 
CRAIG, APPELLANT. 
203 N. W. 2d 158 


Filed January 5, 1978. No. 38551. 


1. Continuances: Motions, Rules, and Orders. A motion for con- 
tinuance is addressed to the sound discretion of the court, and, 
in the absence of an abuse of discretion, its denial is not error. 

2. Trial: View of Premises: Criminal Law. In the absence of an 
abuse of discretion, it is entirely within the discretion of the 
trial court to order, or refuse to permit, the jury to inspect 
the scene of the alleged crime. 

3. Criminal Law: Evidence. It is only when there is a total 
want of proof to support a material allegation of the informa- 
tion, or where the testimony in a criminal case is of so weak 
or doubtful character that a conviction based thereon cannot 
be sustained, that a court will be justified in directing a verdict 
of not guilty. 


Appeal from the district court for Lancaster County: 
HERBERT A. RonIN, Judge. Affirmed. 


John McArthur, for appellant. 


Clarence A. H. Meyer, pilorney. General, and avoid 
Mosher, for appellee. 
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Heard before WuitTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and CLinton, JJ. 


NEWTON, J. 

Defendant was convicted of statutory rape. He as- 
signs as error the admission of evidence of another 
crime, the failure to grant a continuance, the refusal to 
permit the jury to view the scene of the offense, and 
that the court erred in submitting the sufficiency of 
the evidence to the jury. We affirm the judgment of 
the district court. 

Evidence was introduced of a statement, attributed 
to defendant in explanation of blood spots on his jeans, 
to the effect that he had earlier had sexual intercourse 
with another girl. The statutes of Nebraska do not 
make it a criminal offense for unmarried persons who 
have attained the age of 18 years to indulge in sexual 
intercourse. It is apparent that this assignment is with- 
out foundation. 

A witness erroneously testified that the defendant’s 
jeans had been sent to the F.B.I. and not returned. At 
the conclusion of the State’s case, defendant moved for 
a continuance and requested that the State be required 
to produce the defendant’s jeans. The trousers were 
produced prior to the conclusion of the trial, were ex- 
amined, identified, and introduced as evidence by the 
defendant. A motion for continuance is addressed to 
the sound discretion of the court, and, in the absence 
of an abuse of discretion, its denial is not error. See 
State v. Martinez, 181 Neb. 392, 148 N. W. 2d 841. Under 
the circumstances presented, we are unable to perceive 
the slightest degree of prejudice to defendant. 

After the jury had retired, it requested permission 
to view the scene of the crime. The request was denied. 
Neither party had requested that the jury be permitted 
to view the premises and, in consequence, it must be 
assumed that such viewing was not considered material 
or essential to defendant’s defense. There was some 
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disagreement as to the location of certain shrubs and 
the view afforded of a portion of the premises where 
defendant asserted he was at the time of the offense. 
However, the evidence of defendant’s guilt was quite 
conclusive and the jury could not have been misled by 
the defendant’s statement that he was elsewhere. There 
was no prejudice. In the absence of an abuse of dis- 
cretion, it is entirely within the discretion of the trial 
court to order, or refuse to permit, the jury to inspect 
the scene of the alleged crime. See, § 29-2017, R. R. S. 
1943; Fouse v. State, 83 Neb. 258, 119 N. W. 478. 

In another assignment of error, defendant asserts 
that the court erred in submitting the sufficiency of the 
evidence to the jury, which was raised in the trial court 
by defendant’s motion for dismissal at the close of the 
State’s case, in effect a motion for a directed verdict. 
We will not attempt to set out the evidence in detail. 
Suffice it to say that at the conclusion of the State’s 
case-in-chief the undisputed evidence showed the site 
of the offense, that the defendant was in the area of 
the crime at the time it occurred, the ages of the parties, 
positive identification of him as the offender by the 
complaining witness, definite medical evidence that she 
had had sexual intercourse, and an immediate com- 
plaint by the girl to her brother that she had been 
raped. The evidence was certainly ample to warrant 
the overruling of the motion. “It is only when there 
is a total want of proof to support a material allegation 
of the information, or where the testimony in a crim- 
inal case is of so weak or doubtful character that a 
conviction based thereon cannot be sustained, that a 
court will be justified in directing a verdict of not 
guilty.” State v. Edmonds, 182 Neb. 140, 153 N. W. 
2d 364. 

No error appearing, the judgment of the district court 
is affirmed. 

AFFIRMED. 
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IN RE CONDEMNATION BY THE STATE Fire MARSHAL OF 

BUILDING LOCATED ON LoTs 985, 986, 987 AND PaRT oF LOT 

988, ORIGINAL TOWN OF DORCHESTER, SALINE COUNTY, 
NEBRASKA. 

STATE FirE MARSHAL OF THE STATE OF NEBRASKA, APPELLEE, 
v. VILLAGE OF DORCHESTER ET AL., APPELLEES, J, FRANK 
LONGNECKER ET AL., INTERVENERS-APPELLANTS. 

203 N. W. 2d 160 
Filed January 5, 1978. No. 38555. 


1. Equity: Assistance, Writ of. A writ of assistance is nothing 
more than the process by which a court of equity finally car- 
ries its judgment or decree into effect. 

2. Judgments. A judgment on the merits ordinarily concludes 
the parties and their privies, not only as to the things deter- 
mined, but also as to matters that might have been litigated. 


Appeal from the district court for Saline County: Or- 
VILLE L. Coapy, Judge. Affirmed. 


Clarence C. Kunc, for appellants. 


Clarence A. H. Meyer, Attorney General, Chauncey C. 
Sheldon, Thomas J. Dredla, and Bernard J. Ach, for 
appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuiinton, JJ. 


NEwTon, J. 

This is a condemnation action instituted by the State 
Fire Marshal to secure the repair or demolition of a 
building in Dorchester, Nebraska. The property was 
owned by the Village of Dorchester. The interest of 
the interveners in the building is not clear but they 
appear to be simply squatters. 

The condemnation proceeding was previously affirmed 
by this court. See State Fire Marshal v. Village of Dor- 
chester, 186 Neb. 94, 180 N. W. 2d 919. The present 
proceeding is an appeal from an order directing the 
issuance of a writ of assistance, 
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Interveners contend that section 81-519, R. R. S. 
- 1943, is unconstitutional and the title acquired there- 
under by the County of Saline void. Not having chal- 
lenged the constitutionality of the statute in the original 
action, the proceedings had and the order of condemna- 
tion must be considered valid. As to whether or not 
the County of Saline has a valid title to the building, 
the question of ownership is immaterial. All parties in 
interest were made parties to the original action and 
an order of condemnation was entered which is valid 
and enforceable regardless of whether the county ac- 
quired the building or it remained the property of the 
village. Furthermore, no appeal was taken from the 
order finding title to be in the county. 

All rights of the parties in the property have been 
finally determined in prior proceedings. A writ of as- 
sistance is nothing more than the process by which a 
court of equity finally carries its judgment or decree into 
effect. See 6 Am. Jur. 2d, Assistance, Writ of, § 1, p. 
414. It cannot be used as a vehicle to relitigate matters 
previously and finally determined. A judgment on 
the merits ordinarily concludes the parties and their 
privies, not only as to the things determined, but also 
as to matters that might have been litigated. See Nik- 
laus v. Phoenix Indemnity Co., 166 Neb. 438, 89 N. W. 
2d 258. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. CARL V. SULLIVAN, 
APPELLANT. 
208 N. W. 2d 169 
Filed January 5, 19738. No. 38558. 


1, Statutes. A statute that clearly: and precisely delineates its 
reach in words of common understanding is not void for vague- 
ness, 
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2. Words and Phrases. “Unreasonably interferes with or obstructs” 
are words of common understanding. 

3. Statutes: Constitutional Law: Disturbance of Meetings. A stat- 
ute that (1) proscribes unreasonable interference or obstruc- 
tion by conduct intertwined with expression and association and 
(2) vindicates important interests of society is not void for 
“overbreadth.” 


Appeal from the district court for Douglas County: 
RupoLtPH TEsAR, Judge. Affirmed. 


Wilbur L. Phillips, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Cuinton, JJ. 


SMITH, J. 

A complaint charged defendant with willful refusal 
to leave property of an educational institution upon 
proper request. After a finding of guilt defendant ap- 
pealed. He mainly contends the statute under which 
the State charged him was unconstitutional on its face 
for vagueness and “overbreadth.” 

The facts are stipulated. On November 10, 1969, de- 
fendant and 54 other black students met Dr. Kirk Nay- 
lor, President of the University of Nebraska at Omaha, 
in the Regents Room. The students, who represented 
an organization known as “Black Liberators for Action 
on Campus” presented alleged grievances that Naylor 
rejected. They thought the rejection was not fair and 
therefore refused to leave the room. Counsel for defend- 
ant concedes that Naylor ordered them to leave. The 
students were otherwise orderly, walking peaceably to 
buses for transportation to a police station. 

The complaint rested on the following statutory pro- 
visions: “(3) No person shall willfully refuse or fail 
to leave . . . any building or other facility owned, 
operated, or controlled by the governing board of any 
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educational institution upon being requested to do so 
by the chief administrative officer .. ., if such person 
is committing, or threatening to commit and the com- 
mission is imminent, any act which unreasonably inter- 
feres with or obstructs the lawful missions, processes, 
functions or discipline of such institution. (4) Noth- 
ing in this section shall be construed to prevent lawful 
assembly and peaceful and orderly petition for the re- 
dress of grievances.” § 28-831, R. S. Supp., 1972. 

In Cameron v. Johnson, 390 U. S. 611, 88 S. Ct. 1335, 
20 L. Ed. 2d 182 (1968), a statute proscribed picketing 
in a manner that unreasonably obstructed or interfered 
with ingress or egress to or from the courthouse. Ap- 
pellants attacked the constitutionality of the statute on 
its face for vagueness and “overbreadth.” The court 
upheld the statute, saying: 

“The terms ‘obstruct’ and ‘unreasonably interfere 
plainly require no ‘guess(ing) at (their) meaning.’ Ap- 
pellants focus on the word ‘unreasonably.’ It is a 
widely used and well understood word and clearly so 
when juxtaposed with ‘obstruct’ and ‘interfere.’ We 
conclude that the statute clearly and precisely delineates 
its reach in words of common understanding... . 

“The second prong of appellants’ argument is that 
the statute ... ‘is void for “overbreadth,” that is, that 
it offends the constitutional principle that ‘a govern- 
mental purpose to control or prevent activities con- 
stitutionally subject to state regulation may not be 
achieved by means which sweep unnecessarily broadly 
and thereby invade the area of protected freedoms.” ’ 
... But ‘picketing and parading (are) subject to regula- 
tion even though intertwined with expression and as- 
sociation,’ . . . and this statute does not prohibit picket- 
ing so intertwined unless engaged in a manner which 
obstructs or unreasonably interferes with ingress or 
egress to or from the courthouse. Prohibition of con- 
duct which has this effect does not abridge constitu- 
tional liberty ‘since such activity bears no necessary 


, 
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relationship to the freedom to . . . distribute informa- 
tion or opinion.’ . . . The statute is therefore ‘a valid 
law dealing with conduct subject to regulation so as 
to vindicate important interests of society and... the 
fact that free speech is intermingled with such conduct 
does not bring with it constitutional protection.’ ” 

The principles of Cameron have been recognized in 
cases that are related to the educational community. 
See, Healy v. James, 408 U. S. 169, 92 S. Ct. 2338, 33 
L. Ed. 2d 266 (1972); Police Department of Chicago v. 
Mosley, 408 U. S. 92, 92 S. Ct. 2286, 33 L. Ed. 2d 212 
(1972); Tinker v. Des Moines Independent Community 
School Dist., 393 U. S. 503, 89 S. Ct. 733, 21 L. Ed. 
2d 731 (1969). 

We conclude that the statute is not vulnerable to 
defendant’s attack. Other contentions are resolved 
against defendant. The judgment is affirmed. 

AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, v. RANDY WERTS, 
APPELLANT. 
203 N. W. 2d 157 
Filed January 5, 1973. No. 88781. 


Post Conviction: Time. A motion for post conviction relief is 
premature if there is no judgment or final order which might 
be vacated or set aside. 


Appeal from the district court for Butler County: 
Howarp W. Kawnourr, Judge. Affirmed. 


Robak & Geshell, for appellant. 


Clarence A. H. Meyer, Attorney General, and Betsy G. 
Berger, for appellee. 


Heard before WuireE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NewTon, and Cuiinton, JJ. 
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Bosiaueu, J. 

On June 29, 1972, the defendant was sentenced to 
imprisonment for 1 year upon a plea of guilty to grand 
larceny. On July 10, 1972, he filed a motion for new 
trial which the record indicates is still pending. On 
July 25, 1972, the defendant filed a motion for post 
conviction relief. He appeals from an order denying 
that motion. 

Since the original proceeding is still pending, there 
is no judgment or final order which might be vacated 
or set aside. The judgment denying post conviction 
relief is, therefore, affirmed. 

AFFIRMED. 


Fave I. BOERSEN, APPELLEE, V. HAROLD EUGENE HUFFMAN, 
APPELLANT, 
203 N. W. 2d 489 


Filed January 12, 1973. No. 38080. 


1. Marriage. A marriage contract between a man and a woman, 
one of whom is married, is contrary to public policy, illegal, and 
void. 

2. Equity: Annulment of Marriage. The doctrine that a party 
seeking equitable relief must come with clean hands is not 
applicable in an annulment proceeding where the marriage is 
void. 


Appeal from the district court for Hall County: Dow: 
ALD H. WEAVER, Judge. Affirmed.”  - 


- Harold Eugene Huffman, pro se. 


Vincent L. Dowding of Luebs, Tracy, Huebner, Dowd- 
ing-& Beltzer, for appellee. 


Heard before WuITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


BosLauGH, J. 
This is a suit for an annulment brought by Faye I. 
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Boersen against Harold Eugene Huffman. The trial 
court declared the ceremonial marriage between the 
parties to be void. The defendant appeals. 

The record shows the parties participated in a mar- 
riage ceremony at Las Vegas, Nevada, on March 5, 
1969. On that date the plaintiff was married to Richard 
A. Boersen, a fact which was not denied in any of the 
numerous pleadings filed by the defendant. Conse- 
quently, the Nevada marriage was absolutely void. § 
42-103 (1), R. R. S. 1943; Copple v. Bowlin, 172 Neb. 
467, 110 N. W. 2d 117; Scott v. Scott, 153 Neb. 906, 
46 N. W. 2d 627, 23 A. L. R. 2d 1431. 

The defendant’s contention was that the plaintiff was 
barred from relief by the clean hands doctrine because 
she knew she was still married to Boersen at the time 
of the Nevada ceremony. The contention has no merit 
because the doctrine does not apply where the mar- 
riage is absolutely void. Christensen v. Christensen, 
144 Neb. 763, 14 N. W. 2d 613. 

The defendant’s other contentions relate to his clairn 
that he was the father of the plaintiff’s son born October 
31, 1969. The trial court made no finding concerning 
the paternity of the child. It was not a proper issue 
in the annulment case because there was no claim for 
support or custody. Timmerman v. Timmerman, 163 
Neb. 704, 81 N. W. 2d 135, 65 A. L. R. 2d 1372; Paltani 
v. Creel, 169 Neb. 591, 100 N. W. 2d 736. 

There has been no determination on the paternity is- 
sue adverse to the defendant and of which he can com- 
plain. If he has any right which should be litigated, 
it may be asserted in a proper proceeding. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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KEITH MESSERSMITH ET AL., APPELLEES, Vv. Louis J. KLEe1n 
ET AL., APPELLANTS. 
208 N. W. 2d 443 


Filed January 12, 1973. No. 38491. 


1. Easements: Adverse Possession: Notice. A prescriptive right 
to property being used by permission cannot arise until 10 
years after it has been brought home to the owner in some 
plain and unequivocal manner that the person in possession is 
claiming adversely to him. 

2. Easements: Adverse Possession. To establish a prescriptive 
right to an easement, it must have been exercised under a claim 
of right. A use by express or implied permission or license 
cannot ripen into an easement by prescription. 

3. Equity: Appeal and Error: Evidence: Witnesses. On the appeal 
of an action in equity, when credible evidence on material ques- 
tions of fact is in conflict, this court will consider the fact that 
the trial court observed the witnesses and their manner of 
testifying and accepted one version of the facts rather than 
the other. 


Appeal from the district court for Frontier County: 
Jack H. Henprrx, Judge. Affirmed. 


Padley & Dudden, for appellants. 


Bernard B. Smith and Byron W. Fallesen for Smith 
Bros., for appellees. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


McCown, J. 

This is an action under section 34-301, R. R. S. 1943, 
to determine and establish the boundaries between 
lands owned by plaintiffs and defendants. The trial 
court fixed the boundary lines and the defendants have 
appealed. We affirm. 

Plaintiffs are the owners of 100 acres of agricultural 
land located in Frontier County, Nebraska, acquired in 
1963. The defendants’ land adjoins plaintiffs on the 
west, and also on the north, all in the same section. 
The defendants acquired the westerly portion in 1960, 
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and the land to the north in 1961. A county road runs 
north and south along the east side of the property. 

Along the west line of plaintiffs’ land there were 
certain posts and visible monuments and the trial court 
also determined that there was a ridge of dirt at all 
times from 1945 to 1956 which marked the boundary. 
This boundary is not involved in this appeal. 

Along the north boundary of plaintiffs’ land there 
were no fences, monuments, nor markers. The defend- 
ants used the boundary area to move farm machinery 
to the west portion of their land for some years prior 
to the time they acquired ownership of the property 
to the north. Permission for this access was obtained 
from the prior owners of the property immediately north 
of plaintiffs’ land. There was a telephone pole at the 
northeast corner of plaintiffs’ land. Some 3 years be- 
fore trial, the public road along the east boundary was 
elevated and a culvert was installed near the northeast 
corner of plaintiffs’ land but south of where it had 
been before. The telephone pole was moved west and 
reset. Thereafter, the defendants used the new culvert 
for access. 

The evidence was persuasive that the boundary be- 
tween the properties on the north side of plaintiffs’ 
land had no fixed locations or markings and varied from 
time to time depending, in some instances, on which 
property owner cultivated the land first. The border 
area was used to some degree as a joint turnrow. 

When the dispute here arose, the plaintiffs employed a 
surveyor to establish and stake the boundaries of the 
properties. The survey markers were removed by the 
defendants’ sons and a temporary electric fence was 
installed at a location south of the line of the survey 
stakes. The district court specifically found that the 
boundary line on the north side of plaintiffs’ land had 
“wandered around, and that the present electric fence 
and trail are just arbitrary locations.” The plaintiffs 
brought the action here to ‘establish the boundary at 
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the survey lines. The defendants pleaded adverse pos- 
Session and a prescriptive easement. 

The district court fixed the west boundary line on the 
line marked by fixed monuments and that line is no 
longer involved. The court fixed the north boundary 
line on the survey line, and granted the defendants the 
prescriptive right to move farm machinery and vehicles 
north to their land after crossing the culvert from the 
road near the northeast corner of the plaintiffs’ land. 

The defendants contend that they have established 
adverse possession and a prescriptive easement on the 
strip of land along the north edge of plaintiffs’ prop- 
erty. One foundation fact is clear. The defendants ob- 
tained a right to use the disputed strip by specific per- 
mission from the owner of the land now owned by the 
defendants and not from plaintiffs or their predeces- 
sors. A prescriptive right to property being used by 
permission cannot arise until 10 years after it has been 
brought home to the owner in some plain and unequiv- 
ocal manner that the person in possession is claiming 
adversely to him. Walsh v. Walsh, 156 Neb. 867, 58 N. 
W. 2d 387. 

To establish a prescriptive right to an easement, it 
must have been exercised under a claim of right. A 
use by express or implied permission or license cannot 
ripen into an easement by prescription. Scoville v. 
Fisher, 181 Neb. 496, 149 N. W. 2d 339. 

This case turns on the determination of factual is- 
sues. Those issues were in some conflict but the trial 
court resolved that conflict in favor of the plaintiffs 
on the issues involved in this appeal. On the appeal 
of an action in equity, when credible evidence on mate- 
rial questions of fact is in conflict, this court will con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and accepted one 
version of the facts rather than the other. MHarre v. 
White, ante p. 404, 203 N. W. 2d 99. 

The record fully supports the findings of fact and 


474 NEBRASKA REPORTS [VoL. 189 


Antrim v. Pittman 


the judgment of the district court. The judgment is 
affirmed. 
AFFIRMED. 


Patrick W. ANTRIM, APPELLANT, Vv. CLYDE PITTMAN, 
APPELLEE. 
208 N. W. 2d 510 


Filed January 12, 1973. No. 38519. 


1. Contracts: Corporations: Vendors and Vendees. Officers or 
shareholders upon selling their individual shares may make rea- 
sonable restrictive agreements not to compete with the corpo- 
ration. 

2. Contracts: Evidence: Vendors and Vendees. In a sale of corpo- 
rate shares a common law test of the reasonableness of a cove- 
nant not to compete is whether the seller’s opening a business 
of his own would substantially affect the corporate good will. 

8. Contracts: Evidence: Damages. At common law the invalidity 
of a promise not to compete does not depend upon proof of 
actual harm. 


Appeal from the district court for Douglas County: 
THEODORE L. RICHLING, Judge. Reversed and remanded 
with directions. 


Respeliers & DiMari, for appellant. 


Otto G. Spielhagen of Spielhagen, Matejka & Spiel- 
hagen and Arthur S. Raznick, for appellee. 


Heard before Wurte, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SMITH, J. 

Clyde Pittman, a buyer of corporate shares, claimed 
breach of an ancillary covenant by the seller not to 
compete. Part of the covenant restrained the seller, 
Patrick Antrim, from engaging in a “similar business 
as conducted by the corporation... .” A jury returned 
a verdict for Pittman, and the district court overruled 
the motion of Antrim for judgment notwithstanding the 
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verdict. Antrim appeals. He asserts that the interpre- 
tation of the covenant in the district court was erroneous 
and that it imposed on him a restraint unreasonable 
in character. 

Antrim, owner of two-thirds of the issued and out- 
standing shares of AAA Heating & Air Conditioning, 
Inc., actively participated in the business. His acquaint- 
ance with the customers was wide. On June 3, 1970, 
he sold all his shares to Pittman, the only other stock- 
holder, Antrim then making the negative covenant. 

The corporate books, but no sales slips or invoices, 
were transferred to Pittman. According to Antrim, 
AAA was then engaged in the heating and air condition- 
ing business but not in the plumbing or any other busi- 
ness. 

Within the time frame of the covenant Antrim suc- 
cessively managed two companies that retailed water 
softeners but not heating or air conditioning equipment. 
The second company was owned by his wife. 

Pittman testified that the business of AAA on June 3, 
1970, encompassed sales of water softeners. We weigh 
that statement with other testimony by Pittman, rele- 
vant parts forming an appendix to this opinion. The 
evidence of such sales was weakened by derivative in- 
ferences. The corporate books must have contained 
names of suppliers, and he could have easily ascertained 
whether AAA had received water softeners. Pittman’s 
lack of knowledge was singular. His testimony to AAA’s 
water softener business prior to sale of the shares is 
unbelievable. Conjecture is not proof. Barkalow Bros. 
Co. v. Floor-Brite, Inc., 188 Neb. 568, 198 N. W. 2d 329 
(1972). See, also, Dow, “Judicial Determination of 
Credibility in Jury Tried Actions,” 38 Neb. L. Rev. 835 
at 848 (1959). No other evidence on the point is note- 
worthy. 

Pittman adduced evidence that the business of selling 
water softeners was similar within the language of the 
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negative covenant. Assuming that meaning, we review 
the applicable law. 

Officers or shareholders upon selling their individual 
shares may make reasonable restrictive agreements not 
to compete with the corporation. Farmers State Bank 
v. Petersburg State Bank, 108 Neb. 54, 187 N. W. 117 
(1922); 14 Williston on Contracts, § 1641, p. 134 (Jaeger, 
3d Ed., 1972). Rules similar to those that govern sales 
of going businesses and employment contracts apply. 
Calamari and Perillo, Contracts, § 356, p. 540, n. 3 (1970). 

Behind the requirement of reasonableness of a cov- 
enant in restraint of trade at common law lies a public 
policy that balances certain social interests. They are 
the social detriment in the restriction upon the promisor, 
the social advantage in protection of legitimate interests 
of the promisee under the contract, and the desirability 
of good will that is vendible. The permissible degree 
of restraint is the restraint necessary to prevent inter- 
ference with the good will. See, Wittenberg v. Molly- 
neaux, 60 Neb. 583, 83 N. W. 842 (1900); Carpenter, 
“Validity of Contracts Not to Compete,” 76 U. Pa. L. 
Rev. 244 at 254, 255 (1928). In a sale of corporate 
shares the test is whether the seller’s opening a business 
of his own would substantially affect the corporate good 
will. The test was endorsed by Professor Corbin. See 
6A Corbin on Contracts, § 1388, p. 60 (1962). In the 
sale of a business the restraining promise is illegal 
as to lines of trade other than those sold by the 
party whom the covenant restrains. There is a possible 
exception if the lines are so intermingled that one can- 
not be protected without inclusion of the other. 6A 
Corbin, op. cit., § 1387, p. 57. 

Invalidity of the promise at common law does not 
depend upon proof of actual harm. “The belief that 
such promises are harmful has been so generally and 
firmly held for some centuries that their enforcement 
has been refused by the courts, .. . (unless) accom- 
panying factors counterbalance the harm. That the 
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promise is only a part of a larger transaction of pur- 
chase and sale is such a factor; but it is not one that 
will invariably save the validity of the promise,” 6A 
Corbin, op. cit., § 1384, p. 44. 

Inclusion of the water softener business in the nega- 
tive covenant of Antrim would have been unreason- 
able. No intermingling line of trade, no accompanying 
factor, counter-balanced the harm in enforcement. Such 
a covenant to the extent that it covered the water sof- 
tener business would have been unenforceable. 

For the foregoing reasons the judgment for Pittman 
on his claim under the negative covenant was erron- 
eous. The judgment is reversed and the cause remanded 
with directions to render judgment notwithstanding the 
verdict. 

REVERSED AND REMANDED WITH DIRECTIONS. 
APPENDIX 
TESTIMONY OF CLYDE PITTMAN 

“Q ... What type of a business was... (AAA) 
in? A It did heating and air conditioning and plumb- 
ing work. Q At the time of the purchase of your 
stock, was this also a plumbing operation? A Well, 
the company had a'plumber. I didn’t get involved in 
that part of it...I understand... (the plumber) was 
employed with me after we bought this stock as a 
plumber. We had another plumber for a while also. 
Q Were these plumbers there prior to your purchase 
of the stock? A They had been there before. At the 
exact date of the sale of the agreement of the corpora- 
tion, I’m not sure. Q Were they employed as plumb- 
ers? A Well, I’m not sure. ...I don’t know what 
he carried them on the books as. I didn’t get involved 
in that. Q Did they perform any plumbing opera- 
tions? A Not that I ever saw. I mean, I didn’t work 
in that part of it....Q ... Do you know of any 
specific instances that AAA was in the plumbing opera- 
tion at the time of the sale of stock? A No, I can’t 
give you a specific job, or — Q To your knowledge 
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did it perform any plumbing operations? A Well, 
we —Q _ Without going into any specific jobs? A Ne, 
the company is a heating, air conditioning and plumb 
ing company as we bought the corporation. ...Q Now, 
prior to your purchase of the stock, did AAA... sell 
water softeners? A Yes, sir. ‘ 

“Q You indicated that you never observed any 
plumbing work being done by AAA prior to the time 
that you bought the last of the stock? A ...I didn’t 
go on service trucks or that sort of wane I didn’t see 
anybody doing plumbing. . 

“Q ... (H)ow many units of siater softeners had 
AAA sold. prior to June 1 of 1970? A I don’t really 
know. @Q Do you know of any? A _ I know of one 
in my own house, for instance. ...Q But how many 
customers for profit? ...A Idon’t know. ...Q And 
you were working full time in this business from .. . 
1969 . . . until . . . you bought the business? A I 
was working for six months in the business, yes. Q 
During that time of your own personal knowledge, did 
you know of water softeners being sold by AAA? 
A Ican’t give you the names of any, no. Q ... (A)t 
this time you did not have a master plumber on your 
payroll? A That’s right. ...Q Isn’t it true that 
the plumbing aspect of the AAA ... started when you 
took over the business and... Antrim left? A Weli, 
we made a lot of changes, but I wouldn’t say it started 
there. I bought a mechanical contracting business and 
they handled a lot of things.... Q ... (Y)ou testi- 
fied .. . (to no) personal knowledge that AAA .. . sold 
water softeners; is that correct? A I don’t know of 
specific accounts or people they sold it to, no. Q That 
is not to say that the air conditioners or soft water con- 
ditioners weren’t sold by AAA... without your knowl- 
edge; is that correct? A That’s correct.” 
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CHARLES F, WALLS, JR., APPELLEE, v. Larry J. HorBAcu, 
APPELLANT. 
JOHN DUIN, A MINOR, BY AND THROUGH Davip DUIN, HIS 
FATHER AND NEXT FRIEND, APPELLEE, V. LIVESTOCK PRESS 
Company, A NEBRASKA CORPORATION, ET AL., APPELLANTS. 
2038 N. W. 2d 490 


Filed January 12, 1973. Nos. 38526, 38656. 


Depositions and Discovery: Insurance: Trial: Evidence: Statutes. 
A statutory interpretation, effective March 1, 1973, is adopted 
as follows: A party may obtain discovery of the existence and 
contents of any insurance agreement under which any person 
carrying on an insurance business may be liable to satisfy 
part or all of a judgment which may be entered in the action or 
to indemnify or reimburse for payments made to satisfy the 
judgment. Information concerning the insurance agreement 
is not by reason of disclosure admissible evidence at trial. For 
purposes of this paragraph, an application for insurance shall 
not be treated as part of an insurance agreement. - 


Appeals from the district court for Douglas County: 
RupoLeH TESAR, Judge. Reversed and remanded with 
directions. 


Joseph S. Daly and Thomas J. Walsh and Michael R. 
O’Malley of Walsh; Walentine, Wolfe & Miles, for ap- 
pellants. 


Michael McCormack of McCormack, Cooney & Mooney 
and John T. Carpenter of Matthews, Kelley, Cannon & 
Carpenter, for appellees. 


Heard before SPENCER, BosLAuGH, SMITH, McCown, 
NEWTON, and CLINTON, JJ. 


SMITH, J. 

In two cases the district court adjudged defendants 
Livestock Press Company and Larry J. Horbach in con- 
tempt of court for refusal to answer pretrial interroga- 
tories. The interrogatories requested information about 
the terms of any policies of insurance against the re- 
spectively alleged liabilities. On appeals by Livestock 
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and Horbach the contentions are that the court (1) erred 
in overruling objections to the interrogatories and (2) 
usurped the legislative function by materially changing 
rules of discovery. 

Our statutory sections, patterned after pre-1970 Rules 
26(b), 26(d), and 30(b), Federal Rules of Civil Pro- 
cedure, have not been amended. See, §§ 25-1267.02 and 
25-1267.38, R. R. S. 1943. In 1964 we decided that they 
did not ordinarily authorize disclosure of information 
about liability insurance policies. Three judges dis- 
sented. See Mecke v. Bahr, 177 Neb. 584, 129 N. W. 2d 
573 (1964). No one asserts manifestation of a legisla- 
tive intention, except one by silence, on the subject since 
1964. 

Decisions of other courts are divided. The federal 
controversy was resolved in favor of disclosure by 
amendments of rules in 1970. Opinions of commentators 
reflect the judicial division. See, 2A Barron and Holt- 
zoff, Federal Practice and Procedure, § 647.1, p. 78 
(Wright, Rev. Ed., 1961); Davis, “Pretrial Discovery of 
Insurance Coverage,” 16 Wayne L. Rev. 1047 (1970); 
2 Long, The Law of Liability Insurance, §§ 25.02 to 25.04, 
p. 25-3 to 25-16 (1972); 4 Moore’s Federal Practice, par. 
26.62, p. 26-335 (2d Ed., 1972); Wilkerson, “Rule 26- 
The Procrustean Bed,” 5 Land and Water L. Rev. 153 
(1970); 8 Wright & Miller, Federal Practice and Proce- 
dure: Civil § 2010, p. 85 (1970). 

Mecke v. Bahr, supra, is prospectively overruled, ef- 
fective March 1, 1973. Our reasons are summarized as 
follows: “... (T)he question resolves itself to whether 
such information is relevant to the subject matter of 
the action. ... (T)he requirement of relevancy... 
should be construed liberally and with common sense, 
rather than in terms of narrow legalisms.... The in- 
surance policy is unique in that it is virtually the onlv 
fact bearing on the collectability of the judgment which 
plaintiff must ascertain from defendant or not at all. 

Knowledge as to defendant’s insurance permits a 
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more realistic appraisal of a case and .. . leads to 
settlement of cases which otherwise would go to trial.” 
2A Barron and Holtzoff, op. cit., § 647.1, pp. 80 to 82. 
See, also, Mecke v. Bahr, supra (White, ‘C. J., dissent- 
ing); 8 Wright & Miller, op. cit., § 2010, p. 85. 

We interpret the statutory provisions by adopting the 
language of Rule 26(b) (2), Federal Rules of Civil Pro- 
cedure: “A party may obtain discovery of the exist- 
ence and contents of any insurance agreement under 
which any person carrying on an insurance business 
may be liable to satisfy part or all of a judgment which 
may be entered in the action or to indemnify or reim- 
burse for payments made to satisfy the judgment. In- 
formation concerning the insurance agreement is not by 
reason of disclosure admissible in evidence at trial. 
For purposes of this paragraph, an application for insur- 
ance shall not be treated as part of an insurance agree- 
ment.” Our interpretation shall become effective March 
1, 1973. 

The contention that our conclusion in the setting of 
the Mecke interpretation usurps the legislative func- 
tion is troublesome. See Atkins, “. .. Proposed Amend- 
ments ... Relating to Discovery of Insurance Coverage 

. .”, 1968 Proceedings, A.B.A. Ins., Negl. & Comp. L. 
575 at 579; Fournier, “Pre-Trial Discovery of Insurance 
Coverage and Limits,” 28 Fordham L. Rev, 215 at 232 
(1959); Comment, 35 Tenn. L. Rev. 35 at 69 (1967). 
We are nevertheless not persuaded. True, “. . . stare 
decisis embodies an important social policy. It repre- 
sents an element of continuity in law, and is rooted in 
the psychologic need to satisfy reasonable expectations. 
But stare decisis is a principle of policy and not a mech- 
anical formula. ...” Helvering v. Hallock, 309 U. S. 106 
at 119, 60S. Ct. 444, 84 L. Ed. 604, 125 A. L. R. 1368 (1940). 
“It is at best treacherous to find in... (legislative) si- 
lence alone the adoption of a controlling rule of law.” 
Girouard v. United States, 328 U. S. 61 at 69, 66 S. Ct. 
826, 90 L. Ed. 1084 (1946). See, also, Wahoo v. Netha- 
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way, 73 Neb. 54, 102 N. W. 86 (1905); State v. Hill, 47 
Neb. 456 at 539, 540, 66 N. W. 541 (1896) (per Post, C.J.). 
Our overruling opinion being prospective, effective 
March 1, 1973, the judgments of contempt were errone- 
ous. They are reversed and the causes remanded with 
directions to dismiss the proceedings. 
REVERSED AND REMANDED WITH DIRECTIONS. 

WuiteE, C. J., participating on briefs. 

Newton J., dissenting.. 

I respectfully dissent from the majority opinion. We 
are here dealing with the identical statutes considered 
and construed in Mecke v. Bahr, 177 Neb. 584, 129 N. 
W. 2d 573. Since the decision was made in that case 
in 1964 the Legislature has not seen fit to amend these 
statutes. It must therefore be recognized that the Mecke 
v. Bahr, supra, construction of the statutes met with 
the approval, and complied with the intent, of the Legis- 
lature. 

For this court to now completely reverse, under iden- 
tical circumstances, a rule of construction which ap- 
pears to have met with legislative approval over a span 
of 8 to 9 years is an obvious invasion of the legislative 
function. Any change should be brought about by legis- 
lative act. 


WILLIAM SWEARINGEN, APPELLEE, V. CECIL SLOGGETT, 
APPELLANT. 
203 N. W. 2d 442 


Filed January 12, 1973. No. 38528. 


1. Trial: Instructions. When a litigant has approved instructions 
in the trial court, either by word or act, he cannot thereafter 
effectively complain of instructions given. 

2. Appeal and Error. An assignment of error relating to an in- 
struction to the jury will not be considered by this court unless 
it was included in the motion for new trial. 

38. Appeal and Error: Instructions: New Trial. Instructions ob- 
jected to must be specifically designated by number in a motion 
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for a new trial in order for such alleged error to be considered 
on appeal. Otherwise, such instructions will be taken as the law 
of the case, 


Appeal from the district court for Lancaster ‘County: 
OrvILLE L. Coapy, Judge. Affirmed. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for appellant. 
Bauer, Galter & Scott, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and Cuinton, JJ. 


McCown, J. 

This is an action for personal injuries sustained in an 
automobile accident. Plaintiff obtained a jury verdict 
for $10,000. Defendant has appealed from the order 
overruling his motion for a new trial. The only issues 
on this appeal involve the giving of allegedly erroneous 
instructions to the jury. 

Defendant’s arguments are directed at three specific 
instructions. Instructions numbered 4 and 5 involve 
respectively loss of profits and the consideration of cer- 
tain municipal ordinances. Both of these instructions, 
together with others, were discussed by the court with 
counsel prior to submission. The defendant requested 
certain instructions and the substance of the requests 
were made a part of instructions Nos. 4 and 5 and given 
to the jury. No objections were made by the defend- 
ant to either instruction No. 4 or 5. It is quite clear 
that defendant’s counsel not only failed to object to 
those instructions but actively participated in discussing 
them and presented requests which were incorporated 
into them. When a litigant has approved instructions 
in the trial court, either by word or act, he cannot 
thereafter effectively complain of instructions giver, 
Martinez v. Hoveling, 184 Neb. 560, 169 N. W. 2d 428. 

The defendant also assigns error in giving Instruction 
No. 4-A. This instruction. was not submitted by the 
court to counsel nor discussed with them but was in- 
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cluded as a separate numbered instruction. Whether 
inadvertent or not, the instruction erroneously included 
loss of future earnings as an element of damage when 
that element was not pleaded or proved. We do not 
reach the issue of whether the instruction as given was 
misleading or prejudicial. The motion for new trial 
did not assign as error the giving of instruction No. 
4-A, nor did it contain any claim of error as to the 
substance of the instruction. An assignment of error 
relating to an instruction to the jury will not be con- 
sidered by this court unless it was included in the mo- 
tion for new trial. Zager v. Johnson, 175 Neb. 866, 124 
N. W. 2d 390; Jensen v. Priebe, 163 Neb. 481, 80 N. W. 
2d 127. 

Instructions objected to must be specifically desig- 
nated by number in a motion for a new trial in order 
for such alleged error to be considered on appeal. Other- 
wise, such instructions will be taken as the law of the 
case. Duplex Mfg. Co. v. Atlas Leasing Corp., 184 Neb. 
294, 166 N. W. 2d 732. 

Under the circumstances here, the defendant is not 
in a position to challenge the giving of the instructions 
complained of. The judgment is affirmed. 

AFFIRMED. 


PATRICIA BAILEY, APPELLEE, V. RUTH WILLIAMS, APPELLANT. 
203 N. W. 2d 454 


Filed January 12, 1978. No. 38531. 


1. Appeal and Error: Motions, Rules, and Orders. An order over- 
ruling a motion for judgment in accordance with a motion for a 
directed verdict may be reviewed on appeal although no verdict 
was returned by the jury. 

2. Physicians and Surgeons: Negligence. A physician is required 
to exercise the care, skill, and diligence that physicians and 
surgeons in the same neighborhood and similar communities, en- 
gaged in the same or similar lines of work, would ordinarily 
exercise and devote to the benefit of their patients. 
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3. . A physician is required to use reasonable skill 
and care in diagnosing the condition of a patient. 
4, Malpractice may consist of a lack of skill or 


care in making the diagnosis as well as in the treatment of the 
ailment. 


Appeal from the district court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


David A. Johnson, for appellant. 


Martin A. Cannon of Matthews, Kelley, Cannon & 
Carpenter, for appellee. 


Heard before WHITE, 'C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEewrTon, and CLINTON, JJ. 


Bos.aucn, J. 

This is an appeal in an action for malpractice. At 
the first trial the jury was unable to agree. The trial 
court declared a mistrial and ordered a new trial. The 
defendant appeals from the order overruling her mo- 
tion for judgment in accordance with her motion for a 
directed verdict made at the close of the evidence and 
granting a new trial. Appellate review of such en 
order is authorized by section 25-1315.03, R. R. S. 1942, 
although no verdict was returned. In re Estate of 
Fehrenkamp, 154 Neb. 488, 48 N. W. 2d 421. 

The plaintiff is 43 years of age. The defendant is a 
licensed physician who was practicing medicine in Om- 
aha, Nebraska, in 1968. On Friday or Saturday, July 
12 or 13, 1968, the plaintiff telephoned the defendant 
and stated that she had “severe pain” under her stomach. 
The defendant said it was “flu” and prescribed Darvcn 
and Lomotil. On Tuesday, July 16, 1968, the plaintiff 
was feeling worse and called at the defendant’s office. 
The defendant took a brief history and again prescribed 
drugs to alleviate the symptoms. There is a dispute 
as to whether the defendant made an examination of 
the plaintiff’s abdomen at that time. 

On Wednesday, July 17, 1968, the plaintiff again 
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called the defendant’s office but did not reach her until 
about 11 am. In the meantime the plaintiff had taken 
an enema. The defendant told the plaintiff she would 
send out some suppositories and a stronger prescrip- 
tion. At noon the plaintiff was taken to the hospital 
by her brother. At the hospital she was examined 
by an intern and another physician and a tentative 
diagnosis of a perforated bowel was made. An opera- 
tion performed that afternoon disclosed a ruptured ap- 
pendix. 

The only issue here is whether the evidence pre- 
sented a question for the jury. In determining the 
issue the evidence must be considered most favorably 
to the plaintiff, every controverted fact must be re- 
solved in her favor, and she is to have the benefit cf 
every inference that can reasonably be drawn from the 
evidence. 

The petition alleged that the defendant was negligent 
in failing to make a reasonable physical examination 
of the plaintiff; in failing to make a correct diagnosis 
of the plaintiff’s illness; and in failing to give proper 
treatment after having undertaken the care of the plain- 
tiff. 

A physician is required to exercise the care, skill, 
and diligence that physicians and surgeons in the sarne 
neighborhood and similar communities, engaged in the 
same or similar lines of work, would ordinarily exer- 
cise and devote to the benefit of their patients. Meyer 
v. Moell, 186 Neb. 397, 183 N. W. 2d 480. A physician 
is required to use reasonable skill and care in diagnos- 
ing the condition of a patient. In re Estate of Johnson, 
145 Neb. 333, 16 N. W. 2d 504. Malpractice may con- 
sist of a lack of skill or care in making the diagnosis 
as well as in the treatment of the ailment. Mangiameli 
v. Ariano, 126 Neb. 629, 253 N. W. 871. 

The evidence established that a physician exercising 
ordinary skill and diligence would have obtained an 
adequate history from the patient and performed a 
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proper examination. The evidence was in conflict as 
to whether these requirements had been performed and 
also presented an issue of proximate cause. Since these 
were questions for the jury, it is unnecessary to con- 
sider the record further at this time. 

The judgment of the district court ordering a new 
trial is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE. Vv. JERRY STEVENS, 
APPELLANT. 
203 N. W. 2d 499 
Filed January 12, 19738. No. 38533. 


Criminal Law: Trial: Time. Although statutory requirements for 
a speedy trial in a criminal prosecution refer only to indictments 
and informations, the references may encompass complaints. 


Appeal from the district court for Douglas County: 
Donatp J. HamMILtTon, Judge. Reversed and remanded 
with directions. 


Charles Ledwith and Claude D. Shokes, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CiLinton, JJ. 


SmitH, J. 

Defendant in Omaha municipal court was convicted 
of petit larceny and sentenced to imprisonment for 10 
days. On appeal to district court a jury found him 
guilty, and the court sentenced him to imprisonment 
for 30 days. Defendant appeals. We are told that he 
was denied his statutory right to a speedy trial. 

The progress of the case in district court was as fol- 
lows: 
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May 27, 1971 - Bond approved for appeal to dis- 
trict court. 

June 1, 1971 - Request filed by defendant for a 
jury trial. 


July 21, 1971 Stipulation by counsel to continu- 

ance of case to jury panel of August 

9. 

February 8, 1972 - Motion by defendant to dismiss for 
denial of speedy trial. 

February 9, 1972 - Trial. 

An accused who is not brought to trial within 6 months 
is on timely motion to be discharged. In computation 
of the 6-month period many time frames are excluded. 
See, §§ 29-1207, 29-1208, and 29-1209, R. S. Supp., 1972. 
The State impliedly concedes that the trial in district 
court occurred after expiration of the 6-month period. 
It contends, however, that the statute is not applicable 
to a prosecution on complaint. 

Although statutory requirements for a speedy trial 
expressly refer only to indictments and informations, 
the references may encompass complaints. Abbott v. 
State, 117 Neb. 350, 220 N. W. 578 (1928) (by implica- 
tion). See, also, Black’s Law Dictionary, “Complaint,” 
p. 856 (4th Ed., 1951). Inclusion of complaints has been 
our practice over the years, and nothing in the new 
statute suggests change. See, State v. Lewis, 177 Neb. 
173, 128 N. W. 2d 610 (1964); Abbott v. State, supra; 
Glebe v. State, 106 Neb. 251, 183 N. W. 295 (1921). 

The district court erred in overruling defendant’s 
motion to dismiss. The judgment is reversed and the 
cause remanded with directions that defendant be dis- 
charged. 


REVERSED AND REMANDED WITH DIRECTIONS. 

SPENCER, J., dissenting. 

I respectfully dissent. As the opinion states, the stat- 
ute refers only to indictments and informations. I do 
not agree that the statute was intended to encompass 
complaints, 
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BARBARA J. HALVERSON, APPELLEE, V. ROBERT J. 


HALVERSON, APPELLANT. 
203 N. W. 2d 462 


Filed January 12, 1973. No. 38535. 


1. Contempt. Contempt proceedings are in their nature criminal, 
and no intendments will be indulged in to support a conviction. 

2. Contempt: Divorce: Evidence. Before a person may be said to 
be in contempt of court for failure to pay amounts fixed in a 
decree of divorce for the support of children, the evidence must 
disclose not only the failure to comply with the decree but also 
that the failure was willful. 


Appeal from the district court for Lincoln County: 
HucuH Stuart, Judge. Reversed and remanded. 


James E. Schneider, for appellant. 
Murphy, Pederson & Piccolo, for appellee. 


Heard before Spencer, BosLtaucH, SmitH, McCown, 
NEwTow, and CLINTON, JJ. 


SPENCER, J. 

Defendant appeals a 30-day jail sentence on a find- 
ing of contempt for failure to comply with the district 
court’s order to pay child support and costs. We re- 
verse. 

The decree of divorce entered December 6, 1968, ap- 
proved a property settlement agreement providing that 
defendant pay $50 per month for each of three chil- 
dren: Shirley, then age 16; Trudy, age 5; and Robert 
J., age 3. Shirley married and left the home in June 
1970. The affidavit for citation for contempt of court, 
filed September 1, 1971, alleged defendant was in ar- 
rears on child support payments in the approximate 
amount of $4,150 and court costs of $276. Defendant 
filed a joint answer and an application for modification 
of the support decree. 

Hearing was held on March 6, 1972. Counsel for 
both the parties understood the hearing would embrace 
the application for modification as well as the citation 
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for contempt. Counsel did not make opening state- 
ments. The trial court assumed because no answer 
had been filed to the application for modification that 
only the contempt proceeding was being tried. It was 
not until both parties nested that he learned they had 
assumed the application for modification was also be- 
ing heard. 

From the date of the divorce decree to the filing of 
the citation for contempt the child support payments 
total $4,250. The decree allowed plaintiff an attorney’s 
fee of $250 and costs of $26, making a total of $4,526. 
Of this amount plaintiff concedes that she has received 
$3,100. This leaves a balance due on child support and 
costs at the time of the filing of the affidavit for con- 
tempt of $1,426. 

Plaintiff is a lab technician at Sutherland Hospital, 
earning $450 per month. She remarried October 2, 
1971, to her present husband. Defendant, who is 41 
years of age, remarried January 17, 1971. At the time 
of this marriage his present wife had two children, 8 
and 10 years of age. Defendant owns no property ex- 
cept a 1965 Chevrolet Impala, mortgaged to a finance 
company for $700, which had been set off to him in 
the divorce decree. 

Defendant was hospitalized in the Veterans Admin- 
istration Hospital in Denver, Colorado, in the fall of 
1970, for a period of 1 month. His disability appears 
to be a paralysis problem producing numbness in the 
right hand, right leg, and knees. He was again hos- 
pitalized in the fall of 1971 for at least 30 days for the 
same disability. Exhibit 2, a letter from a doctor at 
the Veterans’ facility, reads as follows: 

“Mr. James E. Schneider In reply 
P. O. Box 865 refer to: 554:112 
306 West 4th Street HALVERSON, Robert J. 
North Platte, Nebraska 69101 506 26 71 24 
C 17 602 717 
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“Dear Mr. Schneider: 
“This is just a brief note concerning Mr. Halverson’s 
medical condition. 
“As you know, Mr. Halverson was seen, examined, and 
extensively studied at the Veterans Administration Hos- 
pital, Denver, Colorado, on two separate occasions, the 
date of his last discharge being October 6, 1971. The 
exact diagnosis in this patient is impossible, although 
we are certain that he has a progressive, neurologic 
disease, resulting in a permanent disability of approx- 
imately 50%. The disability consists of marked weak- 
ness in the right arm and right leg, with a specific 
weakness in the fingers of the right hand. Although 
it is difficult to say, as I mentioned previously, the 
etiology of this neurologic problem, we are fairly cer- 
tain that this will be slowly progressive in nature. I 
wish I could be more specific concerning the exact 
diagnosis, but it is impossible at this time to do so. 
“We are going to re-evaluate Mr. Halverson during the 
early part of 1972 and hopefully we will have more 
information at this time. 

“Sincerely yours, 

David A. Thompson, M. D. (sgd.} 

DAVID THOMPSON, M. D.” 

Defendant, who has a seventh-grade education, has 
spent most of his employed years as a truck driver, 
although on occasion he has worked at digging ditches 
and at common labor. During the year 1971, he earned 
$1,885.37 as a truck driver. When he entered the hos- 
pital in September 1971, his present family was given 
an ADC grant by the Lincoln county welfare depart- 
ment in the amount of $144.50. Upon his return home 
he was given a disability grant from welfare of $33.75 
for December 1971, and January 1972. This grant was 
discontinued when he was transferred to the Vocational 
Rehabilitation Service in January 1972: 
At the time of the hearing defendant was driving a 

truck owned by Cliff Hagan, under an arrangement by. 
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which he was to use all earnings to license the truck, 
pay on the back payments due on the truck, and keep 
up the current payments. The agreement provided 
when the payments were current he would then receive 
anything remaining over payments and expenses. On 
the basis of this arrangement the Vocational Rehabilita- 
tion Service made a maintenance grant to defendant of 
$196 per month, expiring June 30, 1972. This was 
done in the hope that he could earn enough with the 
truck by that time to bring the truck payments current 
and thereafter provide for his own needs. 

The plaintiff herein was receiving ADC payments be- 
fore her present marriage. These payments were ter- 
minated when a brother of the defendant died, and the 
children as insurance beneficiaries received an amount 
in excess of ADC qualification requirements. The 
record would indicate that the defendant was current 
on his child support payments until he entered the hos- 
pital in 1970. 

Contempt proceedings are in their nature criminal, 
and no intendments will be indulged in to support a 
conviction. Frye v. Frye (1954), 158 Neb. 694, 64 N. 
W. 2d 468. When plaintiff rested defendant moved to 
dismiss the citation on the grounds that there was no 
proof beyond a reasonable doubt that the defendant had 
the ability to pay the support required of him. The 
plaintiff adduced no evidence on that question. There 
was no showing as to whether or not the defendant had 
the ability to work or whether out of earnings or prof- 
its he was able to make the payments required. De- 
fendant’s motion should have been sustained at that 
stage. 

The evidence now in the record on the earnings and 
the ability of the defendant to make the payments re- 
quired was adduced by the defendant. The rule is well 
settled in this jurisdiction that before a person may be 
said to be in contempt of court for failure to pay 
amounts fixed in a decree of divorce for the support of 
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children, the evidence must disclose not only the failure 
to comply with the decree but also that the failure 
was willful. Frye v. Frye (1954), 158 Neb. 694, 64 
N. W. 2d 468. 

We reverse the conviction for contempt and remand 
the cause to the trial court for hearing on the applica- 
tion for modification of the child support payments. 
Considering the fact that both parties have remarried, 
we direct attention to section 28-446.03, R. S. Supp., 
1972, which became effective May 13, 1971. 

REVERSED AND REMANDED. 

Wuite, C. J., participating on briefs. 


STATE OF NEBRASKA, APPELLEE, V. RAYMOND JOSEPH CASE, 
APPELLANT. 
203 N. W. 2d 492 


Filed January 12, 1973. No. 38548. 


1. Indictments and Informations: Probation and Parole. Technical 
formality and preciseness of charge are unnecessary in a pro- 
ceeding for revocation of probation. 

2. Evidence: Probation and Parole. The finding that the defend- 
ant has violated the terms of his probation need not be estab- 
lished beyond a reasonable doubt but must be established by 
clear and satisfactory evidence. 


Appeal from the district Court for Douglas County: 
Joun E. Murpuy, Judge. Affirmed. 


Frank B. Morrison, Sr., and Stanley A. Krieger, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WuitTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


McCown, J. 
The defendant, Raymond Joseph Case, appeals from 
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an order of the district court revoking his probation 
and imposing a 2 to 5 years sentence on his original 
burglary conviction. 

On October 12, 1971, following a guilty plea, the de- 
fendant was convicted on a charge of burglary. De- 
cember 10, 1971, defendant was placed on 2 years pro- 
bation. January 20, 1972, the defendant was charged 
with a violation of the terms of his probation by re- 
ceiving property stolen in a burglary which occurred 
in Omaha, Nebraska, on January 6, 1972. 

The evidence at the revocation hearing, at which the 
defendant was represented by counsel, established that 
the defendant was riding as a passenger in an automo- 
bile which had been used as a ram to break into a busi- 
ness establishment less than 214 hours earlier. The car 
was driven by the defendant’s brother who testified 
that he had broken into the business establishment by 
himself. Subsequently, the police discovered a vend- 
ing machine coinbox which had been concealed under 
the dashboard of the automobile. The defendant’s finger- 
print was found on the coinbox. The coinbox had been 
stolen in the burglary of January 6. Defendant’s brother 
testified that he was the one who concealed the coin- 
box. He attempted to explain the presence of defend- 
ant’s fingerprint as the result of picking up the box 
without any guilty knowledge. 

After a full hearing, the district court found the de- 
fendant guilty of a violation of the probation order. 
The court found that at the time and place charged the 
defendant did in fact conceal property of value with 
the intent to defraud the owner thereof. Thereafter, 
the district court imposed an indeterminate sentence of 
not less than 2 nor more than 5 years in the Nebraska 
Penal and Correctional Complex. 

The defendant in this court contends, in effect. that 
when the evidence is insufficient to sustain a direct orig- 
inal criminal conviction, it is insufficient to sustain a 
revocation of probation. We disagree. The two pro- 
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cedures cannot be so easily equated, nor do they balance 
each other in the scales of justice. A revocation of pro- 
bation does not require all the formalities of criminal 
procedure required for an original conviction of crime. 
Technical formality and preciseness of charge are un- 
necessary. State v. Ward, 182 Neb. 370, 154 N. W. 2d 
758. 

The finding that the defendant has violated the terms 
of his probation need not be established beyond a rea- 
sonable doubt but must be established by clear and 
satisfactory evidence. Phoenix v. State, 162 Neb. 669, 
77 N. W. 2d 237. 

While much of the evidence was circumstantial, that 
does not destroy its probative force nor neutralize all 
proper inferences which might be drawn from it. Even 
if it be assumed the evidence here was insufficient to 
establish beyond a reasonable doubt that the defendant 
was guilty of burglary or receiving stolen property, 
nevertheless it was clearly sufficient to establish a vio- 
lation of the conditions of probation. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN L. McCown, 
APPELLANT. 
203 N. W. 2d 445 


Filed January 12, 1978. No. 38567. 


1. Criminal Law: Searches and Seizures: Fees. The failure of a 
magistrate to collect the fee for issuing a warrant does not 
affect the validity of the warrant. . 

2. Criminal Law: Searches and Seizures. The failure to comply 
strictly with post service statutory proceedings will not in- 
validate a search conducted pursuant to an otherwise valid war- 
rant in the absence of a clear showing of prejudice. 

The return and filing of a search warrant is 
a ministerial act and any failure therein does not void the 
warrant. 

4. Criminal Law: Witnesses: Trial. Immunity has historically been 
a governmental investigative tool for offenses which could not be 
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investigated or proved otherwise. It is solely a governmental 
prerogative. 

5. Criminal Law: Continuances. A request for a continuance or 
a recess is addressed to the sound discretion of the trial judge. 

6. Evidence: Trial. Where an inference is so usual, natural, or in- 
stinctive as to accord with general experience, its statement is 
received as substantially one of a fact—part of the common 
stock of knowledge. 


Appeal from the district court for Gage County: WIL- 
LIAM B. Rist, Judge. Affirmed. 


Dalke, Carlson & Thompson, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


SPENCER, J. 

Appellant, John L. McCown, was convicted of the 
crime of burglary and sentenced to a term of not less 
than 18 months nor more than 3 years in the Nebraska 
Penal and Correctional Complex. We affirm. 

McCown was charged was burglarizing the Beatrice 
Hide Company. He was implicated, along with Spiv 
Salts, by one Harold Haynes who had confessed to the 
burglary. The articles taken included several new steel 
traps, some of which were found at the McCown resi- 
dence. 

The burglary occurred sometime subsequent to June 
4, 1971, and prior to June 11. Harold Haynes confessed 
on July 23, 1971. That same day Captain Luckeroth of 
the Beatrice police department secured a search war- 
rant based upon an affidavit alleging substantially the 
information given him by Haynes. McCown had stayed 
behind in his automobile while the other two broke into 
the building. When they returned to the car they told 
McCown that there were some animal traps in the build- 
ing. At his request they returned to the building and 
got the traps. They then went to the McCown home, 


VoL. 189] JANUARY TERM, 1973 497 


State v. McCown 


where they divided the loot. Appellant took most of 
the traps. Before Captain Luckeroth made the affidavit, 
he had identified the McCown house and car. Affiant 
personally checked to determine that the identified car 
was registered to McCown. Based on the affidavit and 
Luckeroth’s sworn testimony, the county judge issued 
a warrant authorizing the search of appellant’s premises 
as well as his automobile. 

Appellant’s home, car, and garage were searched pur- 
suant to the warrant. The officers found traps, some 
new and some old, in the garage. They seized approxi- 
mately 40 of the new traps. An inventory was made in 
the presence of Mrs. McCown, and a copy was left with 
her. As the officers were driving away they observed 
appellant walking down the street and immediately ar- 
rested him. Another inventory was made at the jail 
while the appellant was apparently locked in a cell in 
another area. Later that same day the police found a 
witness, Eugene Thornburg, who stated that he could 
identifv some traps which he had sold to appellant earlier 
in the year. The witness was taken to the McCown 
residence. The officer spoke with Mrs. McCown, telling 
her the witness was there to see if any of the traps 
remaining in the garage were some that he had given 
to the appellant. The officer did not have the search 
warrant with him, but no traps were seized on this visit. 

At the hearing on September 16, 1971, the affidavit 
on which the search warrant had been based was ident- 
ified by the deputy clerk of the district court. She 
testified it had been filed in her office that same day 
by the secretary for the county judge. The warrant 
with the return and the inventory had been filed in 
the district court on July 26, 1971. Appellant moved 
to quash the search warrant and to suppress the evi- 
dence seized pursuant to it. This motion was denied. 

When the prosecution called Haynes he refused ts 
testify on the ground that his testimony might incrim- 
inate him. The State moved to grant Haynes immunity 
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from prosecution and require him to testify. The court 
took judicial notice of the action pending in the same 
court, charging Haynes with breaking and entering, 
and sustained the motion. Haynes’ testimony fully 
supports and elaborates upon the information contained 
in the affidavit for the search warrant. 

On July 23, 1971, during the course of the investiga- 

tion, a statement was taped by Haynes and later re- 
duced to writing. During Haynes’ testimony, the ap- 
pellant moved for its production for examination by 
appellant’s counsel. He requested a 10-minute recess 
to examine the statement for impeachment purposes. 
The court recessed the proceedings and then denied the 
motion for a recess. 
.- The traps stolen from the Beatrice Hide Company 
were new, still in boxes, unused, and not rusty. Ap- 
pellant, who was a trapper, testified that he had ob- 
tained the traps from Eugene Thornburg in February 
of 1971; that the traps taken from his garage were 
fairly new but had been used; and that by looking at 
a trap it was not possible to tell whether it was new 
or used if it had been properly cared for. Captain 
Luckeroth was allowed to testify over objection that 
the traps seized had never been used. 

After the jury had retired for deliberation, the fo!- 
lowing inquiry was received from the jury: “1. What 
was the testimony of John McCown as to the condition 
of the traps in plaintiff’s Exhibit #5. (new or used?) 
2. What was the testimony of Willard Bittings as to 
the condition of the traps in plaintiff’s Exhibit +5. 
(new or used?) 3. What was the testimony of Donald 
Luckeroth’s as to the condition of the traps in plaintiff’s 
Ex. #5. (new or used?) Larry J. Hasenkamp.” After 
a long conference with the attorneys, the court indicated 
the portions of the testimony that would be ordered 
read to the jury. Appellant had no objection to the 
portion to be read, but did request the addition of 
certain testimony of his own which he felt should te 
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read to help explain the questions asked. 

_ In reading the testimony of Bitting, the court re- 
porter included the testimony that the traps “are prac- 
tically new.” This portion of his testimony had been 
stricken and the court reporter omitted to show the 
objection, the motion to strike, or the ruling. In read- 
ing the testimony of Captain Luckeroth the court re- 
porter inadvertently commenced reading at a point that 
was prior to the point agreed to in chambers. He 
read a question asking Luckeroth if he had an opinion 
as to whether the traps had been used. Luckeroth an- 
swered “Yes.” The next question was: “And what 
is that opinion?” An objection to that question was 
sustained on the ground that insufficient foundation hed 
been laid. Two further foundational questions were 
asked and answered and then Luckeroth’s opinion that 
the traps had not been used was admitted over the 
appellant’s objection. 

Appellant’s first assignment of error involves the 
validity of the search and seizure because of certain 
alleged variances from statutory procedure. Section 
29-816, R. R. S. 1943, requires that “all other papers” 
in connection with the issuance of a search warrant 
shall be filed with the clerk of the district court for 
the county in which the property was seized. Section 
29-812, R. R. S. 1943, requires that any court issuing 
a search warrant shall receive a fee of $2 for the serv- 
ices connected therewith, including the taking of neces- 
sary acknowledgments and the filing of the return. 

The search warrant was issued July 23, 1971. The 
return and inventory were filed in the district court 
for Gage county on July 26, 1971. The affidavit, how- 
ever, was not filed until September 16, 1971. Appel- 
lant contends this late filing invalidates the search 
warrant. Section 29-814, R. R. S. 1943, reads in part: 
“A warrant shall issue only on affidavit sworn to be- 
fore the judge or magistrate and establishing the grounds 
for issuing the warrant. If the judge or magistrate is 
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Satisfied that grounds for the application exist or that 
there is probable cause to believe that they exist, he 
shall issue a warrant identifying the property to he 
seized and naming or describing the person or place 
to be searched.” 

Appellant also attempts to void the warrant because 
the magistrate issuing it took sworn testimony and 
failed to charge the statutory fee for issuing the war- 
rant. The sworn testimony before the magistrate is 
not recorded so we have no record of it. There is little 
doubt, however, that the affidavit standing alone shows 
probable cause for the issuance of the warrant. The 
' failure of the magistrate to collect the $2 fee does not 
affect the validity of the warrant. Whether the magis- 
trate may be held accountable for the fee when it is 
not collected is not involved herein. 

The issue presented is whether or not the failure 
to comply strictly with post service statutory proceed- 
ings will invalidate a search conducted pursuant to an 
otherwise valid warrant in the absence of a clear show- 
ing of prejudice. We hold it will not. The return and 
filing of a search warrant is a ministerial act and any 
failure therein does not void the warrant. See Evans 
v. United States, 242 F. 2d 534 (6th Cir., 1957), certiorari 
denied 353 U. S. 976. There has been no showing of 
prejudice herein. 

Appellant further argues that the last search was in- 
valid because the warrant once served was fully ex- 
ecuted and had no further life. Nothing was seized 
on this search. Further, the witness who accompanied 
the officer gave no testimony respecting his examina- 
tion of the traps at the McCown garage. The State 
argues it was a continuation of the initial search and 
not an independent search requiring an additional war- 
rant. We find this search did not prejudice appel- 
lant’s rights. There is no way it could have invalidated 
the initial search and seizure. 

Appellant asserts that section 29-2011.01, R. S. Suop., 
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1972, is unconstitutional in that it violates equal pro- 
tection rights of the appellant. The statute provides 
whenever any person refuses to testify in a criminal 
prosecution for the reason that the testimony may tend 
to incriminate him, he may be compelled to do so by 
order of the court. When he does so he is granted 
transactional immunity. Appellant urges that this stat- 
ute gives the prosecution an advantage over the de- 
fense because he does not have a similar right. This 
he contends is tantamount to a denial of the equal pro- 
tection of the laws. There is no merit to appellant's 
contention. 

Mr. Justice Powell, writing for the majority in 
Kastigar v. United States (1972), 40 L. W. 4550, 406 
U.S. 441, 92 S. Ct. 1653, 32 L. Ed. 2d 212, said: “The 
power of government to compel persons to testify in 
court or before grand juries and other governmental 
agencies is firmly established in Anglo-American juris- 
prudence. The power with respect to courts was estab- 
lished by statute in England as early as 1562, and Lord 
Bacon observed in 1612 that all subjects owed the King 
their ‘knowledge and discovery.’ * * * The first Con- 
gress recognized the testimonial duty in the Judiciary 
Act of 1789, which provided for compulsory attendance 
of witnesses in the federal courts. MR. JUSTICE WHITE 
noted the importance of this essential power of govern- 
ment in his concurring opinion in Murphy v. Waterfront 
Comm’n, 378 U. S. 52, 93-94 (1964): 

“*Among the necessary and most important of the 
powers of the States as well as the Federal Govern- 
ment to assure the effective functioning of government 
in an ordered society is the broad power to compel resi- 
dents to testify in court or before grand juries or agen- 
cies. See Blair v. United States, 250 U. S. 273. Such 
testimony constitutes one of the Government’s primary 
sources of information.’ ” 

The United States Supreme Court has on several oc- 
casions characterized immunity statutes as essential to 
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the effective enforcement of various criminal statutes. 
As Mr. Justice Frankfurter observed, speaking for the 
Court in Ullmann v. United States (1956), 350 U. S. 
422, 76 S. Ct. 497, 100 L. Ed. 511, such statutes have 
“become part of our constitutional fabric * * *.” 

History has demonstrated that immunity statutes are 
essentially necessary for the investigation of many ot- 
fenses. Without them it would be practically impossi- 
ble to enforce some of our criminal statutes. Immunity 
statutes are intended for those offenses where the only 
persons capable of giving useful testimony are those 
implicated in the crime. Immunity has historically been 
a governmental investigative tool for offenses which 
could not be investigated or proved otherwise. It is 
solely a governmental prerogative. Appellant is in no 
different position than any other individual charged 
with a crime. It seems elemental that equal protection 
of laws is applicable only as between persons or citi- 
zens, natural or artificial. 

Appellant next assigns as error the denial of his coun- 
sel’s request for a recess in order to examine a state- 
ment made by his accomplice, Haynes, for impeach- 
ment purposes. Section 29-1912, R. S. Supp., 1972, is 
a comprehensive statute for discovery in criminal mat- 
ters. The name of the witness Haynes was endorsed on 
the information so that McCown knew Haynes was to 
be a witness against him. He had ample notice and 
opportunity to obtain the requested information pre- 
vious to the trial. A request made during the trial is 
addressed to the sound discretion of the trial court. 
While we believe the request should have been granted, 
we do not consider it an abuse of discretion. We can- 
not see how McCown on the record could have been 
prejudiced by its refusal. 

Appellant urges the trial court committed prejudicial 
error in giving an additional instruction to the jurv 
after the jury had begun its deliberations. He refers 
to the reading of testimony to the jury in excess of 
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the testimony the court reporter had been instructed 
to read, and the inclusion of testimony which had been 
stricken from the record. The practice of reading por- 
tions of the evidence to the jurors after they have been 
deliberating, while sanctioned by the statute, is fraught 
with some danger. Barton v. Shull (1903), 70 Neb. 
324, 97 N. W. 292. Here, the court conferred with at- 
torneys for approximately 2 hours before the testimony 
was read to the jury. Appellant had no objection at 
that time to the testimony to be read. 

The question we need to consider is whether or not 
the additional testimony read could have been prej- 
udicial to the defendant. Appellant made no objection 
to the reading of the stricken testimony. He explains 
this by saying he did not realize at the time the court 
reporter read such testimony in the judge’s chambers 
that such testimony had been stricken after objection. 
We are unable to see any way McCown could have 
been prejudiced by this testimony. 

Appellant also urges that if the court was determined 
to give a further instruction to the jury by having the 
court reporter read certain portions of the testimony to 
the jury, it was prejudicial error not to honor his re- 
quest to have certain portions of his own testimony 
germane to the request also read to the jury. The 
court properly denied this request “for the reason that 
the testimony does not directly relate to the condition 
of the traps on Exhibit No. 5 of the plaintiff, end in the 
opinion of the court is not a proper segment of testimony 
as requested by the questions submitted by the jury.” 

Appellant’s next assignment of error relates to al- 
lowing Captain Luckeroth to testify that in his opinion 
the traps on plaintiff’s exhibit No. 5 never had been 
used. The witness had engaged in the occupation of 
trapping for a period of 7 or 8 years in Pawnee county 
and the surrounding area. He was familiar with both 
new and used traps and had purchased and used traps 
of the same type as those involved. Even though the 
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question was phrased in a form calling for an opinion, 
in reality the answer did not express an opinion of the 
type which traditionally has been considered an im- 
proper invasion of the fact-finding province of the jury. 
The witness was testifying from his general experience 
with animal traps. As to whether the traps were new 
or used is a matter readily ascertainable by any person 
with ordinary powers of observation. It is not neces- 
sarily a subject requiring expert testimony. As stated 
in Frazier v. Anderson (1943), 143 Neb. 905, 11 N. W. 
2d 764: “ ‘Where an inference is so usual, natural, or 
instinctive as to accord with general experience, its 
statement is received as substantially one of a fact—- 
part of the common stock of knowledge.’ ” 

Appellant, on cross-examination of Captain Luckeroth, 
adduced the following testimony: “Q Referring 1o 
plaintiff's Exhibit No. 6, do you have an opinion as to 
whether or not those traps have been used? A Yes. 
Q Have they been used? A No.” Here, McCown’s 
counsel was eliciting a similar opinion from the witness. 
Additionally, appellant’s counsel asked the witness 
Bitting whether one of the traps looked “like it’s been 
used.” Even if the testimony were considered as opin- 
ion evidence, McCown could not have been prejudiced 
by it. 

Appellant next complains of the misconduct of the 
prosecuting attorney called as a defense witness. The 
county attorney testified that as a result of the alleged 
burglary in this matter, he had filed a complaint against 
Spiv Salts but dismissed the case before filing an in- 
formation. On cross-examination the county attorney 
asked himself: ‘* * * why did you dismiss the charge 
against Mr. Spiv Salts in the County Court * * *?” His 
answer was: “That none of these stolen items were 
found in his possession and testimony from an accom- 
plice is not enough under the law of the State of Ne- 
braska to get a conviction.” Appellant contends this 
was misconduct on the part of the county attorney be- 
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cause later testimony developed that Harold Haynes’ 
wife was present when he brought the guns and traps 
into the house. We infer that what the county attorney 
was Saying was that since the only evidence he had 
against Salts would have been that of Haynes and his 
wife, he doubted that he could obtain a conviction. 
Whether this is true or not, we fail to see how the 
statement could have prejudiced McCown. 

Appellant next contends that his sentence was ex- 
cessive. He received a term of not less than 18 months 
nor more than 3 years. The penalty for burglary ranges 
from 1 to 10 years. § 28-532, R. R. S. 1943. There is 
nothing in the record to show the sentence was not a 
legitimate exercise of the court’s judicial discretion. On 
the record, we must assume he considered the nature 
and circumstances of the crime and the history, char- 
acter, and condition of the offender. 

Appellant’s last assignment of error is that although 
no one of the several errors assigned is in itself suf- 
ficient to warrant a reversal, all of them in the aggre- 
gate establish that the defendant did not have a fair 
trial. It would be unusual to have a perfect trial or 
one absolutely free of error. While it is possible so 
many nonprejudicial errors may creep into a trial in 
the aggregate they deprive a defendant of a fair trial, 
this case is not one of them. On the record, the appel- 
lant had a fair trial. The jury found him guilty and 
his conviction should be affirmed. 

AFFIRMED, 

Note: Dissenting opinion appears post p. 576, 204 N. 
W. 2d 85. 


STATE OF NEBRASKA, APPELLEE, v. LEO A. WEIDENFELLER, 
APPELLANT. 
203 N. W. 2d 784 


Filed January 12, 1973. No. 38587. 


Sentences: Appeal and Error. Unless an abuse of discretion ap- 
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pears, a sentence within statutory limits will not be disturbed 
on appeal. 


Appeal from the district court for Douglas County: 
Donatp J. Hamixton, Judge. Affirmed. 


Paul E. Watts, for appellant. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newrov, and CuLinton, JJ. 


McCown, J. 

The defendant was convicted of sodomy and sentenced 
to 1 to 2 years imprisonment. The sole basis for the 
appeal is that the sentence is excessive. 

The defendant was 44 years old. His prior record 
revealed only minor traffic violations. The charge of 
sodomy on which he was convicted here was with a 14- 
year-old boy. As a part of a plea bargain, another count 
involving sodomy with an 1l-year-old boy was dis- 
missed. The defendant’s statements and the presentence 
investigation report indicate similar conduct with an- 
other boy who was 12 years.old. The charge on which 
defendant was convicted was not a single isolated inci- 
dent. The opinion of the psychiatrist and psychother- 
apist for the defendant was that there would be no 
recurrence of the defendant’s criminal conduct. No evi- 
dence was introduced by the State. 

The defendant contends that he should have been 
granted probation. Probation is a favored sentencing 
alternative, particularly for first offenders, and some 
of the criteria for granting probation are present here. 
Nevertheless, the nature and circumstances of the crime, 
the age of the minor involved, and the evidence of simi- 
lar conduct with other minors, make it impossible to 
find that the sentencing court abused its discretion, The 
maximum allowable sentence was 20 years and the sen- 
tence of 1 to 2 years imposed was at the lower level of. 
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the statutory limits. There was no abuse of discretion. 
Unless an abuse of discretion appears, a sentence with- 
in statutory limits will not be disturbed on appeal. State 
v. Morosin, 187 Neb. 521, 192 N. W. 2d 165. The judg- 
ment is affirmed. 
AFFIRMED. 


JOHN R. GRAHAM, APPELLEE, Vv. SIMPLEX MorTor 
REBUILDERS, INC., A CORPORATION, APPELLANT, 
IMPLEADED WITH TAKIN BroTHERS FREIGHT LINE, INC., 
A CORPORATION, APPELLEE. 
203 N. W. 2d 494 


Filed January 19, 1973. No. 38309. 


1. Negligence: Trial. It is prejudicial error within the meaning of 
the comparative negligence statute to submit to the jury issues 
that are irrelevant and for which there is no proof. 

2. Negligence: Buildings. It is not negligence to maintain, under 
appropriate circumstances, different levels and approaches to 
places of business. 

3. Negligence: Trial. Generally, it is error to submit a general 
allegation of negligence to the jury. 

4. Negligence: Pleadings. The enumeration of specific acts of 
negligence should state the ultimate acts of negligence and not 
the conclusion of the pleader. 


Appeal from the district court for Douglas County: 
THEODORE L, RICHLING, Judge. Reversed and remanded 
with directions. 


Theodore J. Stouffer and Michael F. Kinney of Cas- 
sem, Tierney, Adams & Henatsch, for appellant. 


Alfred A. Fiedler of Weinberg & Fiedler, for appellee 
Graham. 


Heard before Wuite, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwrTon, and CLinton, JJ. 


Wuite, C. J. 
This is a negligence action in which the plaintiff sus- 
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tained injuries as a result of a fall which occurred while 
he was working on the defendant’s loading dock as an 
employee of a third party. The district court entered 
judgment on a jury verdict for the plaintiff in the sum 
of $4,500. We reverse the judgment of the district 
court and remand the cause for a new trial because of 
error in the instructions. 

Plaintiff, John R. Graham, was a truck driver em- 
ployed by Takin Brothers Freight Line in Omaha, Ne- 
braska. His duties in that capacity embraced the pick- 
ing up and delivering of freight, including loading and 
unloading, at various points around the City of Omaha. 

The evidence shows that on January 16, 1968, the 
plaintiff was driving a 20-foot pickup truck for his em- 
ployer when he’ was dispatched to the defendant’s shop 
for the purpose of picking up a rebuilt engine. Upon 
arrival, plaintiff backed the truck up to the west end 
of the defendant’s loading dock. The evidence shows 
that this dock is approximately 20 feet long and about 
4 feet wide with the length running from east to west, 
and it is roughly 2 feet lower than the bed of the truck 
the plaintiff was driving at the time. On this particular 
day the dock was covered with ice, snow, and slusa, 
and no sand or gravel appeared to have been spread 
for the protection of workers who were concededly in- 
vited to use the dock in connection with the prosecution 
of the defendant’s business. In addition, several trash 
barrels had been placed on the dock. 

It is clear that the defendant maintained a steel plate 
on the dock for use by truckers to bridge the gap be- 
tween their truck beds and the surface of the dock in 
loading. This plate was about 2 feet wide and 4 feet 
long and weighed about 60 pounds. The plaintiff was 
familiar with the plate, and had used it several times 
before. It was necessary for him to use it in the load- 
ing operation and he testified, without dispute, that 
he would not have picked up the engine nor attempted 
to load it had the plate not been there for his use in 
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putting it on the truck. The plaintiff drove his truck 
to the dock, stopped it, got out, walked around the front 
end, and climbed up on the loading dock. He went 
over to the steel plate and bent down to pick it up. 
The plate was wet and had ice and slush on it, but the 
plaintiff testified that it looked loose to him. The fact 
was that the plate was stuck in the ice and would not 
give, and the plaintiff’s feet slipped in the slush and 
ice when he exerted himself in the attempt to pick it 
up, thinking it was loose, when in fact it was frozen 
stuck. He fell backward toward the south and struck 
his head, back, and neck on the corner of the defend- 
ant’s building before falling to the floor of the dock. 
As a result of the fall the plaintiff sustained the in- 
juries for which this suit was brought. The trial court, 
in its instructions, submitted to the jury the issue of 
trash barrels on the loading dock. In the plaintiff’s 
petition it was alleged: “In placing trash barrels and 
large drums on said loading dock leaving only a small 
dangerous surface for Plaintiff to walk on while at- 
tempting to unload his truck.” It was clearly error to 
submit this alleged act of negligence. The record is 
bare of any evidence that the placement of these trash 
barrels or drums had any causal connection with the 
accident whatsoever. The accident occurred in the 
small space immediately present and surrounding the 
location of the steel plate, as we have previously set 
forth in the facts. There is no evidence, either directly 
or by inference, that the trash barrels had anything at 
all to do with either the plaintiff’s actions or the dis- 
covery and location of the steel plate. Nor is there any 
evidence that the narrowing of the space on the dock 
from the placement of the trash barrels or any impedi- 
ment to the plaintiff’s movement around the dock either 
proximately caused or contributed to the accident. It 
is prejudicial error within the meaning of the compara- 
tive negligence statute to submit to the jury issues that 
are irrelevant and for which there is no proof. Allen 
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v. Clark, 148 Neb. 627, 28 N. W. 2d 439; McKinney. v. 
County of Cass, 180 Neb. 685, 144 N. W. 2d 416. 

The district court also submitted to the jury the is- 
sue, alleged in the plaintiff’s petition, concerning the 
height of the dock. The plaintiff alleged that the de- 
fendant was negligent, “In failing to construct said load- 
ing dock of a sufficient height that it would be flush 
with the bottom of a truck.” Again, there is no evi- 
dence in the record, or any reasonable inference, that 
the construction of the dock at a different level than 
the truck was the proximate cause of the accident. The 
erection or maintenance of a loading dock which is not 
of sufficient height to be flush with the bottom of a 
particular truck is not negligence in or of itself. We 
state the obvious when we observe that such a condi- 
tion is obvious and a necessary function of the loading 
dock operation. The very purpose of the steel plate 
was to make the necessary adjustment to correlate with 
the varying height of the truck bottoms in the ordi- 
nary course of the defendant’s business. It is neither 
alleged nor suggested that the furnishing and contem- 
plated use of the steel plate to adjust the difference in 
height was in any sense negligence of and by itself. 
No authority is cited that would sustain such an allega- 
tion of negligence as being the proximate cause of an 
accident such as occurred in this case. To place such 
a requirement on the defendant in the ordinary course 
of business here would be tantamount to making him 
an insurer of the plaintiff’s safety and would constitute 
an unreasonable and burdensome imposition by an in- 
viter owner. We have quite recently rejected the same 
contention with reference to claimed negligence in main- 
taining different levels and approaches of places of busi- 
ness. The rule is well established that it is not negli- 
gence to maintain, under appropriate circumstances, dif- 
ferent levels and approaches to places of business. Gor- 
man v. World Publishing Co., 178 Neb. 838, 135 N.. W. 
2d 868. See, also, Lund v. Mangelson, 183 Neb. 99, 


Vou. 189] JANUARY TERM, 1973 511 


Graham v. Simplex Motor Rebuilders, Inc. 


158 N. W. 2d 223. It was the defendant’s duty to the 
plaintiff to maintain the dock in a reasonably safe con- 
dition. But the defendant was not an insurer of the 
safety of the plaintiff. The inviter did furnish the 
steel plate for the purpose of facilitating loading and 
unloading of merchandise at the dock. The plaintiff 
was familiar with the operation, had been to this dock 
before, and was experienced in lifting and using the 
steel plate. From the particular facts present in this 
case, it must be said as a matter of law that the de- 
fendant’s action in maintaining a loading dock at a 
different level from the truck bed was not negligence 
and it was error for the court to permit the jury to 
so find. 

In another instruction the district court permitted 
the jury to find for the plaintiff if it found that the 
defendant was negligent “in otherwise failing to observe 
that care and caution required of reasonable, prudent 
persons under the circumstances.” The giving of this 
general instruction permitted the jury to speculate and 
set up its own standards of duty on the part of the de- 
fendant and permitted it to find, if it did, that the de- 
fendant was negligent in permitting merely the exist- 
ence of a dock with ice, snow, and slush on it. It is 
undisputed that the plaintiff was fully aware of the ice, 
snow, and slushy condition on the dock, and the de- 
fendant was under no duty to alert the plaintiff to any 
alleged dangerous condition of the actual accumuia- 
tion of snow and ice which was open and obvious to 
him. Crawford v. Soennichsen, 175 Neb. 87, 120 N. W. 
2d 578; Nance v. Ames Plaza, Inc., 177 Neb. 88, 128 N. 
W. 2d 564. It is error to submit a general allegation 
of negligence to the jury. In point is the instruction 
contained in the case of Raile v. Toews, 165 Neb. 184, 
84 N. W. 2d 199. In that case the court submitted to 
the jury the following instruction: “* * * to exercise 
every reasonable precaution for their safety, and to 
exercise ordinary care in providing sufficient light at 


512 NEBRASKA REPORTS [ VoL. 189 


Graham v. Simplex Motor Rebuilders, Inc. 


night so that workmen could see dangerous moving ob- 
jects, in warning them of danger, and in avoiding an 
accident, if possible, as should a person of ordinary 
prudence under like circumstances.” Such an instruc- 
tion, as we have pointed out, allowed a jury to speculate 
as to any precaution which might occur to it as a rea- 
sonable one which the defendant did not exercise. It 
is obviously prejudicial because it does not limit the 
jury to consider only those reasonable precautions that 
were within the issues of negligence presented. We 
have stated that this type of pleading and instruction 
has been condemned by this court on many occasions. 

The enumeration of specific acts of negligence should 

state the ultimate acts of negligence and not the con- 

clusion of the pleader. See, Ripp v. Riesland, 176 Neb. 

233, 125 N. W. 2d 699; McClelland v. Interstate Transit 

Lines, 139 Neb. 146, 296 N. W. 757; Marquardt v. Ne- 

hawka Farmers Coop. Co., 186 Neb. 494, 184 N. W. 2d 

617. 

The defendant contends that it was entitled to a di- 
rected verdict because the plaintiff was guilty of con- 
tributory negligence as a matter of law and should be 
found to have assumed the risk of the accident as a 
matter of law. We disagree. The defendant has ably 
and succinctly set out the applicable law in the State 
of Nebraska with reference to contributory negligence 
and the doctrine of assumption of risk in cases of this 
nature. However, and without repeating these author- 
ities, they are not applicable to the facts in this case. 
The plaintiff’s testimony is as follows: 

“Q. Now what position were you in when you went 
to pick up this steel plate? 

“A. I had bent over to pick it up. It looked loose 
when I bent to pick it up. My feet slipped under 
the plate and I fell upon my back. 

“Q. How did this plate appear? 

“A. It looked loose. 

“Q. And what end of the plate did you try to pick up? 
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“A. The one closest to the truck. 

“Q. When you started to lift it what did you find? 
“A. It was wet and I just all of a sudden slipped. 
“Q. Was the plate stuck in the ice? 

“A. Yes, it wouldn’t come up or give. 

“Q. And what did you do when it wouldn’t give? 
“A. I fell down. 

“@. Could you see that it was stuck? 

“A. No, sir. 

“Q. Was it apparent to you that it was stuck? 

“A. No, sir. 

“Q. Was it laying right on the dock? 

“A. Yes, sir.” 

For our purposes we must assume the truth of this 
testimony. Flanagin v. DePriest, 182 Neb. 776, 157 N. 
W. 2d 389; Taylor v. J. M. McDonald Co., 156 Neb. 437, 
56 N. W. 2d 610. The defendant’s argument is pred- 
icated on the proposition that the condition of the steel 
plate and the ice and snow was open and obvious and 
that, therefore, the defendant, in maintaining the load- 
ing dock, owed plaintiff no duty. This is obviously not 
the fact we have presented in this case. The defendant 
did have, as the defendant concedes, a duty to furnish 
a reasonably safe place for the invitee-plaintiff to work 
on in the performance of his business. The plaintiff 
did not know that the steel plate was stuck in the ice 
and thus required an extra heavy amount of exertion 
to loosen it and to put it in place on his truck. The 
question of whether he knew, or should have known, 
of this condition at the time he attempted to lift the 
steel plate was clearly a question for the jury. The 
jury could find that the plaintiff reasonably concludei 
the steel plate was loose and not affected by the ice 
and snow and, therefore, it could be lifted safely as it 
had been in the past into the proper loading position. 
It could reasonably find that there was no knowledge 
of an open and obvious danger and that, therefore, the 
plaintiff could not be guilty of assumption of a risk 
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under the circumstances. We come to the conclusion 
that the questions of negligence, contributory negligence, 
and assumption of risk were for the jury. 

The defendant further contends that there was in- 
sufficient evidence of future pain and suffering and 
further disability to go to the jury. We do not deem 
it necessary to recite the detailed evidence in this re- 
spect. We have examined it, and it is clear that there 
was sufficient evidence on these elements to make a 
jury question. 

For the reasons stated above, the judgment is re- 
versed and the cause remanded to the district court 
for a new trial. 
: REVERSED AND REMANDED WITH DIRECTIONS. 


DoNALD J. VIETZ, APPELLANT, V. TEXACO, INC., A FOREIGN 
CORPORATION, ET AL., APPELLEES. 
208 N. W. 2d 513 


Filed January 19, 19738. No. 38463. 


1. Negligence: Evidence. Negligence is a question of fact which 
may be proved by circumstantial evidence, but the facts and 
circumstances proved, together with the reasonable inferences 
that may be drawn from them, must indicate with reasonable 
certainty the negligent act complained of. 

Where several inferences may be drawn from 

the facts proved, which inferences are opposed to each other 

but are equally consistent with the facts proved, the plaintiff 
may not sustain his position by a reliance alone on the inferences 
which would entitle him to recover. 


Appeal from the district court for Lancaster County: 
ELMER M. SCHEELE, Judge. Affirmed. 


Merritt E. James, for appellant. 


Cline, Williams, Wright, Johnson & Oldfather, Fredric 
H. Kauffman, Kenneth Cobb, and Nelson, Harding, Mar- 
chetti, Leonard & Tate, for appellees. 
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Heard before WuTs, C. J., SPENcER, BosLaucu, SMITH, 
McCown, Newton, and CLinTon, JJ. 


Bostaueu, J. 

The plaintiff, Donald J. Vietz, was injured on March 
21, 1968, when he was struck on the shoulder by an 
overhead door at the filling station where he was em- 
ployed. The door closed suddenly when one of the two 
coil springs used to hold the door in a raised position 
broke unexpectedly. The principal defendants are Tex- 
aco, Inc., the owner of the station, and Yant Equipment 
Co., Inc., which had performed maintenance work on 
the door. 

The trial court disinissed the action at the close of 
the plaintiff’s evidence. The plaintiff appeals contend- 
ing that the trial court erred in dismissing the action. 

The second amended petition alleged that the defendant 
Texaco was negligent in failing to maintain the door 
in a safe condition; and in failing to replace the over- 
head springs and door which were defective. The de- 
fendant Yant was alleged to have been negligent in fail- 
ing to replace the springs which were weak, of improper 
size, and inadequate; and in overtightening the springs 
so that they were weakened and dangerous. - 

The door which injured the plaintiff was approxi- 
mately 10 feet wide, 9 feet high, and weighed 300 pounds. 
There were rollers on the sides of the door which ran 
in tracks fastened to the building. Cables attached to 
each side of the door were fastened to drums on a shaft 
located above the doors. The shaft was spring-loaded 
so that a part of the weight of the door was carried by 
the springs when the door was in a closed position. The 
springs were approximately 24 inches fone and - ile 
inches in diameter. 

The building was constructed in 1958 end ieseed to 
Henry Knaub, the plaintifi’s employer, in December of 
that year. The building had two overhead doors. After 
about 2 years some difficulty developed with respect: to 
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the overhead doors. There was difficulty with both 
doors but there seemed to be more trouble with the 
north door, which was the door that injured the plain- 
tiff. Apparently the building had settled unevenly with 
the result that the overhead doors would not raise and 
lower properly. When the north door was closed there 
was a space of 1 inch to 1% inches between the door 
and the floor at the north edge. When the north door 
was raised it would bind when the bottom of the door 
had been raised about 7 feet. This was caused by a 
misalignment at a joint in the track. To assist in raising 
the door the springs had been tightened. This caused 
the north spring to “buckle” or become “wavy.” 

The plaintiff testified that after the door had passed 
through the place where it would bind, “it would slam 
real fast, and then the return spring would kick it back 
down.” Knaub testified that there were times when 
the springs would be so tight that the door would come 
out of the bind “like a shotgun blast and bounce back 
and go back into a bind.” 

The lease between Texaco and Knaub provided that 
the lessee would maintain the building in good repair. 
There was evidence which indicated that Texaco as- 
sumed and performed the duty to repair the building. 
There was an issue as to whether this was gratuitous, 
but for the purpose of this opinion we assume the ev?. 
dence was sufficient to sustain a finding that Texaco 
was obligated to maintain the building, including the 
overhead doors, in good repair. 

The actual repairs were made by employees of the 
defendant Yant. Yant was an independent contractor, 
so any negligence of Yant or its employees would not 
be imputed to Texaco. There was evidence of com- 
plaints to Texaco about the operation of the doors but 
the plaintiff did not contend that Texaco was negligent 
in selecting Yant to make the repairs. 

The evidence is that upon request Yant would send 
one or more of its employees to make repairs. So far 
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as the north overhead door was concerned, these re- 
pairs consisted of tightening the springs. There is no 
evidence that the springs were weak, of improper size, 
or inadequate. There was no evidence that the springs 
had been overtightened except from inferences that 
might be drawn from the testimony concerning the 
operation of the door and attempts by the plaintiff to 
testify directly that the springs had been overtightened. 
These latter statements were properly excluded as con- 
clusions by a nonexpert witness except insofar as they 
related to conversations which were admitted for the 
limited purpose of proving notice. 

The plaintiff testified that after the accident the north 
spring on the north door looked like it was broken in 
two places. The spring itself was not produced. Ap- 
parently it was never examined, tested, or otherwise 
examined prior to the accident or afterwards. There 
is no evidence as to the cause of overhead door spring 
failures. The evidence indicates that the spring which 
broke had been in use for 10 years. A witness who 
had been in the overhead door business for about 20 
years and who examined the door at the plaintiff’s re- 
quest approximately 3 years after the accident, testified 
that the springs then in place were the proper size; 
that the door worked good for an old door; and that the 
door was slightly out of adjustment “but a little tighten- 
ing on the spring would fix it.” 

Negligence is a question of fact which may be proved 
by circumstantial evidence, but the facts and circum- 
stances proved, together with the reasonable inferences 
that may be drawn from them, must indicate with rea- 
sonable certainty the negligent act complained of. Mc- 
Alexander v. Estate of Lewis, 167 Neb. 524, 93 N. W. 
2d 632, 77 A. L. R. 2d 575. Where several inferences 
may be drawn from the facts proved, which inferences 
are opposed to each other but are equally consistent 
with the facts proved, the plaintiff may not sustain his 
position by a reliance alone on the inference which 
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would entitle him to recover. Norcross v. Gingery, 
181 Neb. 783, 150 N. W. 2d 919; Haynes v. County of 
Custer, 186 Neb. 740, 186 N. W. 2d 483. 

The controlling question in this case is what caused 
the spring to break. It is common knowledge that all 
metals that are flexed may break eventually. The plain- 
tiff’s theory was that the spring broke because it had 
been negligently overtightened. There is no evidence 
to support this theory other than the testimony as to 
the operation of the door during the 10 years that the 
spring was intact. An inference might be drawn from 
this evidence that the spring had been overtightened 
but it is not the only inference that could be drawn 
from the evidence. It may well be that the spring 
broke because it was worn out and not because of any 
negligent act of the defendants. The evidence did not 
show with reasonable certainty the negligent act com- 
plained of. 

The motion to dismiss the action was properly sus- 
tained. The judgment of the district court is affirmed. 

AFFIRMED. 


KENNEY F, DEANS, APPELLEE, V. CLYDE R. WEST ET AL., 
APPELLANTS, ScoTTs BLurr County, NEBRASKA, APPELLEE. 
203 N. W. 2d 504 


Filed January 19, 1973. No. 38516. 


1. Zoning: Time: Counties. Timely objection by a litigant with 
standing may nullify zoning regulations purportedly adopted by 
a county board that has not adopted a comprehensive develop- 
ment plan conformable to statute. 

2. Zoning: Boundaries: Counties. Where the location and bounda- 
ries of a county zoning district can be determined only from an 
official zoning map or maps, the maps must contain sufficient 
information to permit a person of ordinary intelligence to locate 
on the map any specific legally described tract of land, and to 
determine with reasonable accuracy and precision the boundaries 
of any zoning district. 
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3. Zoning: Notice: Statutes. An official zoning map or zoning 
plan adopted by a county board as a part of county zoning regu- 
lations which incorporate the map by reference, must be pub- 
lished in book or pamphlet form or in a legal newspaper as 
required by section 23-114.03, R. R. S. 1943. 

4. Zoning: Notice: Boundaries: Statutes. Failure to comply with 
the statutory requirements for publication of the official county 
zoning map prevents the zoning regulations, of which the map 
is a part, from becoming valid, effective, or enforceable, at least 
where the boundaries of the sa districts can only be deter- 
mined from the map. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEIDLeR, Judge. Reversed and remanded with 
directions to dismiss. 


Holtorf, Hansen, Kortum, Kovarik & Nuttleman, for 
appellants. 


James R. Hancock, for appellee Deans, 
Marvin L. Holscher, for appellee Scotts Bluff County. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


McCown, J. 

This is an action to enjoin the construction and opera- 
tion of a mobile home court on the ground that this 
use of the property is in violation of county zoning 
regulations of Scotts Bluff County. The district court 
sustained plaintiff’s. motion for summary judgment and 
enjoined the defendants from use of the land as a mobile 
home court and from any further building thereon 
without a building permit. The defendants have ap- 
pealed. 

Plaintiff and defendants are the owners of adjoining 
tracts of land located in the southwest quarter of Sec- 
tion 10, Township 22 North, Range 55 West of the 6th 
P.M., Scotts Bluff County, Nebraska. Defendants’ land 
is an irregular-shaped tract of approximately 111% acres. 
Both plaintiff's and defendants’ properties are “near to 
and north of the City of Scottsbluff.” 
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On October 5, 1970, the Scotts Bluff County board 
adopted county zoning and subdivision regulations which 
purported to establish some 12 zoning districts. On 
August 17, 1971, the Scotts Bluff County planning com- 
mission denied a request to rezone defendants’ land to 
a “Mobile Home District” classification. Notice of ap- 
peal to the board of county commissioners was. filed. 
On September 13, 1971, the minutes of the county board 
show that the board accepted the opinion of the county 
attorney that the county planning and zoning authority 
was not legally constituted and determined that a hear- 
ing should not be held on the defendants’ appeal. Com- 
mencing on September 17, 1971, the defendants began 
construction of a mobile home park on their land. At 
approximately the same time, the planning commission 
and county board commenced procedures for adoption 
of a comprehensive development plan for the county 
and the adoption of the same zoning regulations and 
subdivision regulations purportedly adopted in the fall 
of 1970. On October 12, 1971, the county planning com- 
mission adopted a comprehensive development plan and 
again adopted the zoning and subdivision regulations 
and recommended that the county board adopt them. 
On October 13, 1971, the county board set a public hear- 
ing on the matters, and published notice. Following the 
public hearing on October 26, 1971, the county board 
unanimously adopted the comprehensive development 
plan and the zoning and subdivision regulations. The 
zoning and subdivision regulations were published in 
loose-leaf pamphlet form, but the official zoning map 
was not published as a part of the pamphlet or in any 
other way. A copy of the official zoning map was filed 
with the county clerk. 

The zoning and subdivision regulations adopted by 
the county board on October 26, 1971, were identical 
to the regulations purportedly adopted in 1970, except 
for the cover and identifying and transmittal documents. 
The regulations established 12 zoning districts, one of 
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which was a mobile home district. There is no mobile 
home district on the official zoning map. The regula- 
tions provided that the boundaries of the districts “are 
hereby established as shown on the Official Zoning Map,” 
which was adopted by reference. The regulations also 
provided: ‘The Official Zoning Map shall be identified 
by the signature of the Chairman of the County Board 
attested to by the County Clerk, and bearing the seal 
of the county under the following words: ‘This is to 
certify that this is the Official Zoning Map referred to 
in Section 2 of Resolution # of Scotts Bluff County, 
Nebraska’, together with the date of the adoption of 
this regulation.” The official zoning map in evidence, 
exhibit 2, is not identified as required by the regula- 
tions nor is it certified and its title is “Proposed Zoning 
Plan.” 

The regulations themselves do not identify nor set 
out the boundaries of any district and the location and 
boundaries of a zoning district could only be deter- 
mined by reference to an official zoning map. The regu- 
lations do set out various rules for interpretation where 
uncertainty exists as to the boundaries of districts as 
shown on the official zoning map. These rules, however, 
apply only when the boundaries approximately follow 
streets, highways, alleys, platted lot lines, city limits. 
railroad lines, or shore lines. They can be applied only 
by reference to the official zoning map in any event. 

On the basis of the pleadings, affidavits, and exhibits. 
the plaintiff and defendants both moved for summary 
judgment. The district court found that the zoning and 
subdivision regulations adopted in 1970 and 1971 and 
exhibit 2, the official zoning map, were valid enactments 
and a valid exercise of the zoning power of Scotts Bluff 
County, and granted the injunction prayed for by the 
plaintiff. 

The first issue with which we are faced involves the 
validity of the proposed zoning and subdivision regula- 
tions adopted October 5, 1970. The record establishes 
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that no comprehensive development plan was adopted 
by the county board prior to October 26, 1971. Section 
23-114.03, R. R. S. 1943, which became effective May 22, 
1967, provides: ‘Zoning regulations shall be adopted 
or amended by the county board only after the adoption 
of the county comprehensive development plan by the 
county board * * *.” 

In Bagley v. County of Sarpy, ante p. 393, 202 N. 
W. 2d 841, we held that timely objection by a litigant 
with standing may nullify a rezoning resolution by a 
county board that has not adopted a comprehensive de- 
velopment plan conformable to statute. 

Three and a half years without adopting a compre- 
hensive development plan was clearly unreasonable 
and the zoning and subdivision regulations purportedly 
adopted in October of 1970, before a comprehensive de- 
velopment plan was adopted, were therefore invalid. 
This failure may well be the basis for the county at- 
torney’s advice to the board which led to the adoption 
of a comprehensive development plan on October 26, 
1971, and the attempted readoption of the zoning and 
subdivision regulations. 

While one crucial defect of failing to adopt a compre- 
hensive development plan was remedied in 1971, other 
defects remained. The first of these involves the “official 
zoning map” which was apparently the same both in 1970 
and in 1971. That map covers the entire County of Scotts 
Bluff, an area of approximately 36 miles by 21 miles. 
There is no showing of any section numbers nor of any 
township or range identification. The scale of the map 
is shown only by a comparison of 1, 2, and 3 miles to 
4,000, 8,000, 12,000, and 16,000 feet. There is no meas- 
ure of scale by the inch. A rough guess would approxi- 
mate it at 5,000 feet to the inch. 

The zoning judisdiction of Scottsbluff and of Gering, 
both of which are first class cities, is shown on the man 
as 1 mile beyond the city limits, although the zoning 
jurisdiction of the City of Scottsbluff as of June 7, 1967, 
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extended 2 miles beyond the city limits. 

There are apparently 20 separate zoning districts 
marked on the map, and the boundary lines of every one 
of them in one or more places depart from roads or 
other boundaries referred to in the regulations, without 
any means of determining where those boundaries are 
fixed, and with no indication of courses or distance. 

The official zoning map is marked “Proposed Zoning 
Plan” and is not identified or certified as required by 
the regulations. Probably the most damning commen- 
tary on the insufficiency of the map is the fact that it is 
impossible to locate either the plaintiff’s or defendants’ 
property on it, even though both properties carry a com- 
plete legal description in the pleadings. It cannot even 
be determined whether the defendants’ property is inside 
or outside the 2-mile zoning jurisdiction of the City 
of Scottsbluff. Neither is there any affirmative evi- 
dence that the City of Scottsbluff is not exercising, or 
has not exercised, control over the 2-mile zoning area 
outside its city limits by the adoption or amendment 
of a zoning ordinance. If the defendants’ property is 
within the 2-mile zoning jurisdiction of the City of 
Scottsbluff and the city has adopted or amended a 
zoning ordinance with respect to the territory outside 
the corporate limits and inside its zoning jurisdiction, 
then the city is exercising control and any county zon- 
ing regulations are superseded. See § 23-114, R. R. S. 
1943. 

The statutes authorize the county board to divide a 
county into districts and to adopt uniform regulations. 
The statutes refer only to “an official map or maps in- 
dicating the districts * * *.” Obviously, the suffici- 
ency of any map must be determined in conjunction 
with the zoning regulations of which it is a part. Where 
the boundaries of the zoning districts as fixed by the 
county board are fully and accurately specified and de- 
scribed in the zoning regulations, a map is simply a sup- 
plementary graphic representation. In this case however, 
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the regulations do not locate any district nor describe 
the boundaries of any district. The location and bound- 
aries of a zoning district can be determined only from 
the map. In such a case, an official zoning map or maps 
must contain sufficient information to permit a person of 
ordinary intelligence to locate on the map any specific 
legally described tract of land, and to determine with 
reasonable accuracy and precision the boundaries of 
any zoning district. If interpretative rules contained in 
any zoning regulations are insufficient to determine par- 
ticular zoning boundaries with precision, then courses 
and distances should be specified on the map. Exhibit 
2, the official zoning map here, is inadequate in many 
respects. It is also not identified and certified as re- . 
quired by the regulations. It does not meet the require- 
ments of an official zoning map for purposes of county 
zoning regulations. 

Section 23-114.03, R. R. S. 1943, provides in part: “An 
official map or maps indicating the districts and regu- 
lations shall be adopted and within fifteen days after 
adoption of such regulations or maps, they shall be pub- 
lished in book or pamphlet form or in a legal newspaper 
published once in and of general circulation in the county. 
Such regulations shall also be spread in the minutes 
of the proceedings of the county board and such map or 
maps filed with the county clerk.” 

In this case, the regulations were published in book 
or pamphlet form but the official zoning map was not 
published as a part of the pamphlet or in any other 
way, although a copy of it was filed with the county 
clerk. It is undisputable from the record that without 
the official zoning map it could not be ascertained from 
the zoning regulations what regulations and restrictions 
were prescribed or what uses were permitted for any 
given parcel of land in the zoning area. Under almost 
identical statutory language, this court has held that 
any map, plat, or zoning plan attached to, made a part 
of, or referred to, in a zoning resolution must be pub- 
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lished in book or pamphlet form or in a newspaper as 
required by statute. See Board of Commissioners v. 
McNally, 168 Neb. 23, 95 N. W. 2d 153. That case makes 
it clear that a statutory provision such as this requir- 
ing that an official zoning map adopted by a county 
board shall be published in book or pamphlet form or 
in a legal newspaper is mandatory. That case also held 
that a failure to comply with the statute and publish 
the map prevents the zoning from becoming valid, ef- 
fective, or enforceable. An official zoning map, adopted 
by a county board as a part of county zoning regulations 
which incorporate the map by reference, must be pub- 
lished in book or pamphlet form or in a legal news- 
paper as required by section 23-114.03, R. R. S. 1943. 
Failure to comply with the statutory requirements for 
publication of the official county zoning map prevents 
the zoning regulations of which the map is a part from 
becoming valid, effective, or enforceable, at least where 
the boundaries of the zoning districts can only be deter- 
mined from the map. The zoning regulations and map 
involved here were invalid and conferred no rights and 
imposed no duties or obligations. 

The decree granting plaintiff an injunction against 
defendants was erroneous. The defendants’ motion for 
summary judgment should have been granted and the 
cause dismissed. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


JERRY FE. KOZAK ET AL., APPELLANTS, V. STATE OF NEBRASKA, 
GAME AND PaRKS COMMISSION, APPELLEE. 
203 N. W. 2d 516 


Filed January 19, 1973. No. 38525. 


1. Ejectment: Evidence. The plaintiff in ejectment must prevail, 
if at all, upon the strength of his own title and not upon the 
weakness of his adversary’s title. 
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2. Ejectment: Evidence: Deeds. In an action of ejectment, when 
the plaintiff’s testimony shows defendant in possession of the 
disputed lands under a claim of ownership, plaintiff must then 
recover on the superiority of his title, and, if he relies on a 
record or paper title, he must show a regular chain of title from 
the government, or from some grantor in possession, or from a 
common source from which each of the litigants claims. 

8. Deeds: Vendor and Purchaser. The effect of an exception is to 
exclude from the operation of the conveyance the interest 
specified and it remains in the conveyor unaffected by the 
conveyance. 

A right or interest reserved in a duly recorded 
conveyance will be effective as against all who deraign title 
through the grantee, although the reservation is not expressed 
in subsequent deeds. Similarly, the fact that subsequent deeds 
contain no language showing exceptions made in a former deed 
within the chain of title does not abrogate or destroy such 
exceptions. 


Appeal from the district court for Gage County: Wu.- 
LIAM B. Rist, Judge. Affirmed. 


Donald E. Benton of Witte & Donahue, for appellants. 


Herman Ginsburg of Ginsburg, Rosenberg, Ginsburg 
& Krivosha, for appellee.. 


Heard before Wuitr, C. J., SPENCER, BOSLAUGH, 
McCown, Newton, and CLINTON, JJ. 


SPENCER, J. 

This is an appeal from the sustaining of appellee’s 
motion for a summary judgment dismissing the eject- 
ment action filed by the appellants and overruling ap- 
pellants’ motion for summary judgment. We affirm. 

In 1886, the Chicago, Kansas and Nebraska Railway 
Company extended its right-of-way. through south- 
eastern Nebraska in Pawnee and Gage counties. The 
railroad purchased part of the right-of-way and the 
remainder was condemned. The right-of-way, consist- 
ing of 14.13 acres taken out of the south half of Section 
3, Township 3, Range 8, Gage County, Nebraska, was 
condemned. The property involved herein is that por- 
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tion taken out of the southwest quarter of Section 3. 
The Chicago, Rock Island and Pacific Railroad Com- 
pany succeeded the Chicago, Kansas and Nebraska Rail- 
way Company, and used the land for railway purposes 
until September 1968, when it conveyed all its right- 
of-way by deed to the State of Nebraska, Game and 
Parks Commission. 

At the time of the condemnation, L. L. Kirby was 
the owner of Section 3. Thereafter, on August 27, 1894, 
said L. L. Kirby conveyed the entire section “subject 
to the right of way aforesaid” by deed to James H. 
Kirby and Justus A. Kirby. Subsequently, Justus A. 
Kirby acquired his cotenant’s interest and became the 
owner of the entire section “ ‘subject to the right of 
way of C. K. and N. Railway across said premises.’” 
Thereafter, Justus A. Kirby conveyed the southwest 
quarter of Section 3 to Joseph Kozak “ ‘subject to right 
of way heretofore granted to C. R. I. and P. R. R, Co.’” 
Thereafter, Joseph Kozak and wife conveyed the south- 
west quarter to Mary Kozak with no reference to the 
railroad right-of-way. By deed dated July 9, 1945, 
Mary Kozak and her husband conveyed the same prop- 
erty to Ladd J. Hubka, but this deed contained the 
following “except the railroad.” This deed further spe- 
cified the amount of land conveyed was 154 acres. 
Thereafter, Ladd J. Hubka and wife conveyed the prop- 
erty to Jerry E. Kozak and Julia Kozak, husband and 
wife, by deed again containing the following “except 
railroad right of way.” 

This action is one for ejectment so there is no burden 
on the defendant to show title, but the plaintiffs must 
show title in themselves. They cannot rely upon any 
weakness in the defendant’s title. The rule in this state 
is enunciated in Reams v. Sinclair (1911), 88 Neb. 738, 
130 N. W. 562: “* * * the plaintiff in ejectment must 
prevail, if at all, upon the strength of his own title, 
and not upon the weakness of his adversary’s.” 

The parties stipulated that for the purpose of this 
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action the defendant claims ownership of the land in- 
volved herein and the right to possession of the same. 
In Runkle v. Welty (1907), 78 Neb. 571, 111 N. W. 463, 
this court held: “In an action of ejectment, when the 
plaintiff’s testimony shows defendant in possession of 
the disputed lands under a claim of ownership, plain- 
tiff must then recover on the superiority of his title, 
and, if he relies on a record or paper title, he must 
show a regular chain of title from the government, or 
from some grantor in possession, or from a common 
source from which each of the litigants claims.” 

Appellants admit that the deed from Mary Kozak 
and husband to Ladd J. Hubka contained the following 
description: ‘* * * to-wit: The SW except the rail- 
road, of Section 3, Township 3, Range 8, Gage County, 
Nebraska, 154 acres, more or less.” They further ad- 
mit that the deed from Ladd J. Hubka and wife to 
Jerry E. Kozak and Julia Kozak contained the follow- 
ing description: “ ‘The SW%, except railroad right of 
way, Section 3, Township 3, Range 8, Gage County, 
Nebraska.’”” Appellants further admit that by deed 
dated September 20, 1968, the Chicago, Rock Island an.1 
Pacific Railroad Company conveyed to State of Ne- 
braska, Game and Parks Commission, the real estate 
involved herein, as follows: “‘All of grantor’s aban- 
doned railroad right of way described as being in the 
SW of Section 3, Township 3, Range 8, Gage County, 
Nebraska, * * *.’” Appellants further admit that by 
deed dated June 19, 1969, Jerry E. Kozak and Julia 
Kozak, husband and wife, purported to convey to Julia 
Kozak the “SW14 of said Section 3, Township 3, Range 
8, Gage County, Nebraska.” 

It is to be noted that as described above, from the 
first conveyance of the southwest quarter, the con- 
veyance has been subject to or excepts the railroad 
right-of-way. We interpret this language in the light 
of Elrod v. Heirs, Devisees, etc. (1952), 156 Neb. 269, 
55 N. W. 2d 673, in which we said: “‘An exception is 
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said to be a withdrawal from the operation of the grant, 
of some part of the thing granted; while a reservation 
is of some new thing issuing out of what is granted. 
Thus, where real estate is granted, a portion thereof 
may be excepted from the terms of the conveyance, 
* * * If the exception be valid, the title to the thing 
excepted remains in the grantor, the same as if no grant 
had been made. * * * an exception in a deed is nothing 
more than a qualification, by which some part of the 
estate is not conveyed, which would have passed to the 
grantee but for the exception.’ * * * 

“In Restatement, Property, § 27, p. 80, it is said con- 
cerning an exception that: ‘* * * The effect of an ex- 
ception is to exclude from the operation of the con- 
veyence the interest specified and it remains in the con- 
veyor unaffected by the conveyance.’ ” 

The rule is thus summarized in 23 Am. Jur. 2d, Deeds, 
§ 268, p. 303: “A right or interest reserved in a duly 
recorded conveyance will be effective as against all who 
deraign title through the grantee, although the reserva- 
tion is not expressed in subsequent deeds. Similarly, the 
fact that subsequent deeds contain no language showing 
exceptions made in a former deed within the chain of 
title does not abrogate or destroy such exceptions.” 

Appellants premise their action herein on their con- 
tention that the railroad acquired only an easement by 
condemnation, and not fee title. It is not necessary for 
us to consider the nature of the interest acquired by 
condemnation. If it was less than a fee interest, apply- 
ing the rule in Elrod v. Heirs, Devisees, etc., supra, ap- 
pellants have not established sufficient title in them- 
selves to maintain this action. The ruling of the trial 
court was correct for the reason that appellants must 
recover on the strength of their own title, and not on 
any apparent weakness that may exist in the title of 
the State of Nebraska, Game and Parks Commission. 

AFFIRMED. 

SmirH, J., participating on briefs. 
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Wurtz, C. J., dissenting. 

I would reverse. It is certainly true, as the majority 
holds, that the plaintiff in an ejectment action must 
recover, if at all, on the strength of his own title rather 
than the weakness of his adversary’s title. But I would 
hold that the plaintiffs herein have sufficient title to 
the disputed strip to prevail, having acquired that title 
as the successors in interest to the fee simple formerly 
held by Mary Kozak. 

When the C., K. & N. Railway condemned the land 
in question in 1886, it thereby acquired a mere ease- 
ment, and the fee simple title remained in the original 
owner, L. L. Kirby. See, Roberts v. Sioux City & 
Pacific R.R. Co., 73 Neb. 8, 102 N. W. 60 (1905). The 
continuity of fee title to the quarter is thereafter clearly 
unbroken until the deed here in controversy was ex- 
ecuted. That deed, from Mary Kozak, granted to Ladd 
J. Hubka “The SW14 except the railroad * * * 154 acres, 
more or less.” The majority holds that the fee title 
to the land underlying the right-of-way did not pass by 
this conveyance. I would hold that it did. 

To begin with, one must inquire into the probable 
intent of the grantor, Mary Kozak. It cannot seriously 
be contended that, in conveying the quarter, she pur- 
posely withheld from her grantee the irregular strip 
of land on which the railroad had its track. In Barker 
v. Lashbrook, 128 Kan. 595, 279 P. 12 (1929), the court 
construed a deed which conveyed 120 acres ‘Less one 
acre in southeast corner for school purposes and 3.81 
acres taken by the Kansas City, Wyandotte & North- 
western Railway, containing 117.19 acres, more or less.” 
In holding that this language was sufficient to vest fee 
title to the entire 120 acres in the grantee the court 
said: “A reservation is always construed more strictly 
than a grant * * * and it is difficult to conclude that 
businesslike people, able to own, sell and buy land, could 
reasonably have had in mind, at the time of the sale 
and purchase the leaving of a long, narrow strip of 
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land through the 120-acre tract that was to remain the 
absolute property of the grantor in the happening of 
a very possible contingency.” Id, at 598. 

Similarly, it cannot have been the intention of the 
grantee, Ladd J. Hubka, to accept such a tract. In Shell 
Petroleum Corp. v. Ward, 100 F. 2d 778 (5th Cir., 1939), 
the court was presented with a deed which by its terms 
conveyed “* * * 162.00 acres of land save and except 
therefrom 5.6 acres taken up by the rights of way of 
the Neches Canal Company lateral, making 156.4 acres 
herein and hereby conveyed.” Holding that this con- 
veyed the entire 162 acres the court said: “If construed 
as appellees would have it, a result both unreasonable 
and clearly unintended would have been produced. Fer 
it is inconceivable that Gregory, plaintiffs’ grantee, 
would have bought a tract of land split into two tracts 
by a small narrow strip * * *. If construed as appellant 
contends it should be, every part of the deed would be 
harmonized and reconciled, and a result would be pro- 
duced both reasonable and without doubt, in accordance 
with what the parties to the deed intended.” Id. at 780. 

The construction of such language so as to except 
from the conveyance a strip of land such as that in- 
volved here is not only contrary to the probable intent 
of the parties, but also violates public policy. As far 
back as 1895 Justice Taft said in Paine v. Consumers’ 
Forwarding & Storage Co., 71 F. 626, (6th Cir., 1895): 
“The evils resulting from the retention in remote dedi- 
cators of the fee in gores and strips, which for many 
years are valueless because of the public easement in 
them, and which then become valuable by reason of an 
abandonment of the public use, have led courts to strained 
constructions to include the fee of such gores and strips 
in deeds of the abutting lots. And modern decisions 
are even more radical in this regard than the older 
cases.” 

In Bowers v. Atchison, Topeka & Santa Fe Ry. Co., 
119 Kan. 202, 237 P. 913, the court noted: “Experience 
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revealed that separate ownership of long, narrow strips 
of land distinct from the territory adjoining on each 
side was prolific of private dispute and public dis- 
turbance, and public policy became an important factor 
in the interpretation. Therefore it became settled doc- 
trine that a deed of land abutting on a road passes a 
moiety of the road, unless intention not to do so he 
clearly indicated.” 

In short, courts have chosen, whether for reasons of 
public policy or because of the probable intent of the 
parties, to construe these types of clauses not as res- 
ervations, but as limitations. Jennings v: Amerada 
Petroleum Corp., 179 Okla. 561, 66 P. 2d 1069 (1937). 
In cases with language seemingly far more clear than 
that here in question courts have nonetheless held that 
the grantor has parted with the entire estate. The 
additional language is recognized as merely that of ac- 
knowledgment of a prior estate. As to the specification 
of a lesser acreage (in this case, 154 rather than 160) 
the court in Barker v. Lashbrook, supra, pointed out 
that: “The most apparent purpose of such statement 
of acreage excepted for the purpose named and state- 
ment of acres remaining was to protect the grantor 
against the warranties of the deed and to indicate that 
the railroad held the dominant estate to the three acres 
and she only the servient estate thereto, leaving only 
one hundred and seventeen acres free from a dominant 
right of the railroad company.” (Emphasis supplied.) 
Cases reaching similar results are numerous. See, Penn 
v. Holland (Tex. Civ. App., 1937), 105 S. W. 2d 351, 
where the deed provided: ‘* * * save and except three 
(3) acres of land out of said tract, the same having 
been conveyed by me to the Houston Galveston Electric 
Railway Company.” 

The same arguments apply, a fortiori, to the language 
contained in the plaintiffs’ deed from Ladd J. Hubka. 
It grants to them “The SW %, except railroad right of 
way.” This language clearly manifests no intent on 
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the part of the grantor to reserve the servient estate. 
Rather it conveys the fee, acknowledging a dominant 
estate in the railroad. 

Thus in September of 1968 the state of the title to 
the quarter section here in controversy was: Fee simple 
in Jerry and Julia Kozak (grantees of Ladd J. Hubka) 
subject to a right-of-way in the Rock Island Railroad 
(successor to the C., K. & N.). When, on September 
20, 1968 the Rock Island attempted to convey its right- 
of-way to the Game and Parks Commission, the right-of- 
way immediately reverted to the Kozaks and merged 
with their fee. If a railroad attempts to alienate such 
a right-of-way for any purpose other than railroad opera- 
tion the right at once reverts to the owner of the servient 
estate. Roberts v. Sioux City & Pacific R. R. Co., supra. 
Such reversion is expressly not subject to the statutes 
abolishing rights of reverter and similar future inter- 
ests. § 76-2,104, R. R. S. 1943. Therefore, subsequent 
to September 20, 1968, the entire fee title was vested 
in the Kozaks, subject to no prior estates or rights. Their 
title being good, they should prevail. 

BOSLAUGH and NEwToN, JJ., join in this dissent. 


PutNnAM RANCHES, INC., APPELLEE, V. JAMES M. CORKLE, 
APPELLANT, 
203 N. W. 2d 502 


Filed January 19, 1973. No. 38560. 


1. Statutes. Courts are to construe and apply the Uniform Com- 
mercial Code liberally to promote its underlying purposes and 
policies. 

2. Statutes: Replevin: Contracts. Under the Uniform Commercial 
Code the remedy of replevin is not available to a buyer of goods 
that have not been identified to the contract. 


Appeal from the district court for Holt County: WIL- 
LIAM C. SmiITH, JR., Judge. Reversed and remanded 
with directions. 
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Charles Rick Johnson and Rodney J. Palmer, for ap- 
pellant. 


William W. Griffin and Dudley R. Herman, for ap- 
pellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


SMITH, J. 

Putnam Ranches Incorporated brought replevin for 
possession of 30 Holstein milk cows that its assignor had 
purchased from defendant, James M. Corkle. At the 
close of all the evidence a verdict for Putnam Ranches 
was directed. Corkle appeals. He asserts that as a 
matter of law the district court ought to have ordered 
return of the replevied cows to him and in addition 
submitted the issue of his damage to the jury. Con- 
stitutionality of the replevin statutes is neither raised 
nor considered. 

Corkle and L. D. Putnam testified to different versions 
of their agreement. Both men conceded the following 
facts. In the negotiations they looked at two Corkle 
herds with which Corkle had intermingled Holstein 
cows. Corkle was to choose the specific cows which 
were to be culls. Of the cows chosen some had brands 
and some had ear tags, but no evidence specifically 
identified them by brand, ear tags, or other datum. 

According to Corkle, he transported the 30 cows to 
his corrals near O’Neill for delivery to Putnam. He 
was corroborated by his daughter-in-law. On the morn- 
ing of September 9, 1967, and after payment of the 
price, $5,700, Putnam telephoned Corkle’s daughter-in- 
law that he would pick up the cattle in the pen. That 
afternoon someone other than Dan or Bill Putnam picked 
up the cattle. L. D. Putnam denied that he or any 
one for him or his family partnership picked up the 
cows until the replevin. 

Putnam testified he was to leave the cows in pos- 
session of Corkle until a problem concerning Bang’s 
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disease in Corkle’s herds was removed. Putnam was 
to receive part of the calf crop which the parties agreed 
would be 12 steer calves a year. He never received 
any of the crop, although on several occasions he asked 
Corkle about delivery of the cows and the steer calves. 

The transaction was evidenced by a form bill of sale 
that on September 9, 1967, transferred the property in 
30 Holstein cows, age 3, to L. D. Putnam and Sons. The 
bill set out the date and the fact of delivery but no 
brand, mark, or other specific description of a cow. 

Over 3 years after the transaction, a dispersion sale 
of farm equipment, dairy cattle, and other livestock 
was advertised to be held by Corkle November 18, 1970. 
At the beginning of the cattle sale, the sheriff executed 
an order of replevin in this action by seizing 30 cows. 
The cows bore the registered brands of Corkle or his 
son and daughter-in-law. Putnam could not show a 
right to those specific cows. 

Courts are to construe and apply the Uniform Com- 
mercial Code liberally to promote its underlying pur- 
poses and policies. See § 1-102(1), U. C. C. The 
remedy of replevin is not available to a buyer of goodls 
that have not been identified to the contract. See § 
2-716(3), U. C. C. 

Plaintiff in a replevin action has the burden of pro- 
ducing evidence and persuading the jury. He must 
recover on the strength of his right to the property 
and not upon the weakness of the interest of the de- 
fendant. First Nat. Bank v. Provident Finance Co., 176 
Neb. 45, 125 N. W. 2d 78 (1963). 

Without the Putnam version of the transaction the 
evidence was insufficient to support a finding that he 
had not taken possession of the cows on September 9, 
1967. The telephone conversation between Corkle’s 
daughter-in-law and Putnam, the removal of the cattle 
after the conversation, and the failure of Putnam to 
complain of nondelivery until 1970 conclude the ques- 
tion. 
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A jury might reasonably believe Putnam’s version of 
the agreement. In that event, however, replevin would 
not be available, for the evidence was insufficient to 
support a finding that any cow had been identified to 
the contract. 

The judgment is reversed and the cause remanded 
with directions to order return of the replevied cows 
to Corkle and for a determination of damage. See 3 
25-10,104, R. R. S. 1948. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD V. KEITH, 
APPELLANT. 
203 N. W. 2d 500 


Filed January 19, 1978. No. 38568. 


1. Trial: Evidence: Criminal Law. The trial court may in its 
discretion permit the introduction of evidence in rebuttal that 
is not strictly rebuttal evidence. 

2. Indictments and Informations: Witnesses: Criminal Law. The 
failure to endorse on the information the names of witnesses 
called by the State is not grounds for a reversal of conviction 
in the absence of prejudice. 


Appeal from the district court for Douglas County: 
DonaLp J. Hamiiton, Judge. Affirmed. 


Frank B. Morrison, Sr., and Stanley A. Krieger, for 
appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Ciinton, JJ. 


NEWTON, J. 

The defendant was convicted of burglary. All assign- 
ments of error are based on the admission of evidence 
in rebuttal pertaining to checks made for fingerprints. 
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We affirm the judgment of the district court. 

On direct examination, the prosecution did not in- 
troduce any evidence regarding fingerprints or attempts 
made to lift fingerprints at the scene of the crime. It 
was brought out on cross-examination of prosecution 
witnesses that the premises burglarized had been ex- 
amined for fingerprints. There was no testimony on 
this subject by defense witnesses, but, in rebuttal, the 
State introduced evidence regarding the lifting of finger- 
prints at the scene of the crime, their subsequent exani- 
ination, and the conclusion of experts that due to 
smudging and overlaying, it was impossible to deter- 
mine whether they were or were not prints of the de- 
fendant. The names of two of these witnesses had not 
been endorsed on the information. 

It would appear that the prosecution had knowledge 
of the reference to fingerprints in ample time to have 
introduced this evidence in its case-in-chief. It does 
not appear to be proper rebuttal evidence. We recog- 
nize, however, that the trial court may in its discretion 
permit the introduction of evidence in rebuttal that is 
not strictly rebuttal evidence. See, § 29-2016 (4), R. R. 
S. 1943; State v. Howard, 184 Neb. 461, 168 N. W. 2d 
370. 

Section 29-1602, R. R. S. 1943, requires the endorse- 
ment on the information of the names of witnesses for 
the State, other than rebuttal witnesses. The purpose 
is to inform the defendant of the names of persons who 
will testify against him and give him an opportunity to 
investigate regarding their background and pertinent 
knowledge. If the testimony of unendorsed witnesses 
is not damaging to the defendant, there can be no prej- 
udice. In the present instance, the testimony objected 
to did not in any manner tend to show defendant’s 
guilt. On the contrary, it indicated that no evidence 
of his guilt could be adduced by reason of fingerprints. 
Such evidence is essentially immaterial and neither 
harmful nor beneficial to either party. The failure to 
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endorse on the information the names of witnesses 
called by the State is not grounds for a reversal of 
conviction in the absence of prejudice. See, Waite v. 
State, 169 Neb. 113, 98 N. W. 2d 688; State v. Adels, 
186 Neb. 849, 186 N. W. 2d 908. 

No reversible error appearing, the judgment of the 
district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. LARRY ROBERT SIX, 
APPELLANT. 
203 N. W. 2d 508 


Filed January 19, 1973. No. 38579. 


Criminal Law: Sentences: Appeal and Error. Where a sentence 
has been imposed within statutory limits, it will not be disturbed 
in the absence of an abuse of discretion. 


Appeal from the district court for Scotts Bluff County: 
TED R. FeIpLer, Judge. Affirmed. 


C. F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, Warren D. 
Lichty, Jr., and John P. Regan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTovn, and Cuinton, JJ. 


WHITE, C. J. 

The sole question involved in this case is whether a 
sentence of 2 years to the Nebraska Penal and Correc- 
tional Complex for a crime of forgery is excessive. We 
affirm the judgment and sentence of the district court. 

The appellant was originally charged and pled guilty 
to the crime of forgery. He was placed on probation. 
The sentence involved in this case was imposed because 
of the appellant’s violation of the conditions of his pro- 
bation. The record reveals that during the period of 
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his probation the appellant pled guilty to a charge of 
driving while under the influence of alcoholic liquor 
in Scotts Bluff County, Nebraska; further shows that 
he did not submit reports to his probation officer for 
the months of January, February, and March of 1972; 
and that he moved from the State of Illinois to the 
State of Wyoming without the permission, knowledge, 
or consent of his probation officer. Although able to 
do so, the appellant has not paid for the costs of the 
prosecution or made any attempt to make restitution, 
all in violation of the conditions of his probation. ‘Be- 
sides the conviction for drunk driving, the appellant 
violated a specific condition of his probation (number 
3) requiring that he not drink alcoholic liquor of any 
nature whatsoever, nor enter into any place where al- 
coholic liquor was sold or consumed. The evidence 
also shows that the appellant admitted driving a motor 
vehicle while his driver’s license was suspended as a 
result of the charge of drunken driving. The evidence 
conclusively shows the appellant’s lack of respect and 
almost total disregard for the terms and conditions of 
his probation, coupled with the commission of two 
additional criminal acts during the term of probation. 
The record also shows that the district court treated 
the appellant perhaps too leniently because it did ex- 
tend his probation for a period of 3 months for a prev- 
ious violation of the conditions of probation. The stat- 
ute, section 28-601, R. R. S. 1943, provides for a penal!v 
for forgery from 1 to 20 years. We observe that the 
sentence imposed is close to the minimum. 

We have examined the other contentions of the ap- 
pellant and they are without merit. Where a sentence 
has been imposed within statutory limits, it will not 
be disturbed in the absence of an abuse of discretion. 
No such abuse appears. 

The judgment and sentence of the district court are 
correct and are affirmed. 

AFFIRMED. 
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SIDNEY EDUCATION ASSOCIATION, AN UNINCORPORATED 

ASSOCIATION, APPELLEE, V. SCHOOL DISTRICT OF SIDNEY, IN 

THE COUNTY OF CHEYENNE, STATE OF NEBRASKA, ALSO 
KNOWN AS SIDNEY PUBLIC SCHOOLS, A POLITICAL 


SUBDIVISION, APPELLANT. 
203 N. W. 2d 762 


Filed January 26, 1973. No. 38457. 


1. Legislature: Statutes. When the Legislature subsequently en- 
acts legislation making related preexisting laws applicable there- 
to, it will be presumed that it does so with full knowledge of 
the preexisting legislation and the judicial decisions of this 
court construing and applying it. 

2. Schools and School Districts: Court of Industrial Relations: Ad- 
ministrative Law. When a school district refuses to recognize 
an employees’ association authorized to act for it, it has ex- 
hausted all remedies under the Teachers’ Professional Nego- 
tiations Act, and the Court of Industrial Relations acquires 
jurisdiction. 


Employees covered by the Teachers’ 
Professional Negotiations Act must await exhaustion of that 
act before invoking the jurisdiction of the Court of Industrial 
Relations, but this does not deny them the right to invoke that 
jurisdiction. 

Appeal from the Court of Industrial Relations. Re- 
manded for further proceedings. 


Wilson, Barlow & Watson, for appellant. 


Crosby, Pansing, Guenzel & Binning and Theodore L. 
Kessner, for appellee. 


Heard before WurteE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, and NewrTon, JJ., and Ronin, District Judge. 


SPENCER, J. 

This appeal is from an order of the Court of Industrial 
Relations ordering School District of Sidney, hereinafter 
referred to as District, to recognize Sidney Education 
Association, hereinafter referred to as Association, as 
the representative of its members, and directing it to 
undertake good faith negotiations with Association on 
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terms and conditions of employment in accordance with 
the Industrial Relations Act. 

On September 7, 1971, pursuant to the provisions of 
the Nebraska Teachers’ Professional Negotiations Act, 
hereinafter referred to as TPNA, the appellee by letter 
requested recognition as the bargaining representative 
of the certified employees of District. The text of the 
letter read: 

“The Sidney Education Association represents a major- 
ity of the certified school employees of your District on 
matters of employment relations. 

“To implement the provisions of the Nebraska Teach- 
er’s Professional Negotiations Act, Section 79-1287 to 
79-1295, you are requested to: 

“1, Recognize the Sidney Education Association 
as the representative of the certificated employees 
of your District in their professional and employ- 
ment relations. 
“2. Meet and confer with the Negotiation Com- 
mittee of the Sidney Education Association regard- 
ing employment and professional relations with 
certificated employees in the following areas: 
“(a) Salaries 
“(1) Salary-Index Schedule 
“(2) Salary Base 
“(b) One full hour of free planning time for 
elementary certified employees 
“(c) Comparable compensation for extra- 
curricular-activity sponsors 
“(d) Fringe benefits 
“(1) Income-Protection Insurance 
“(2) Family plan Health, Accident, and 
Major Medical Insurance 
“(3) Life Insurance 
“(e) Class size 

“Pursuant to law, your written decision on the fol- 
lowing requests should be made within 30 days of the 
date hereof and mailed or delivered to: Mr. Wilburt 
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Higuchi, President of the Sidney Education Association, 
Sidney, Nebraska. 

“Upon acceptance of the requests to negotiate, we 
will cooperate with you in scheduling the first negotia- 
tion meeting, which is to be held within 21 days after 
your acceptance. 

“We look forward to good faith negotiations with the 
Board of Education on each of the items set forth above 
within the framework of the Nebraska Teachers’ Prv- 
fessional Negotiations Act.” 

A special meeting of the board of education was held 
on September 22, 1971. By a four to two vote, the 
board declined to recognize Association as the repre- 
sentative of the certificated employees of District. On 
October 1, 1971, District notified Association of its 
decision to decline recognition, and set out section 79- 
1290, R. S. Supp., 1969, therein. 

Association then sought relief in the Court of In- 
dustrial Relations, petitioning that court to render orders 
necessary and appropriate to resolve its dispute with 
District. District filed a special appearance, challeng- 
ing the jurisdiction of the Court of Industrial Rela- 
tions, which was overruled. District then filed an 
answer, reserving the special appearance. ‘The Court 
of Industrial Relations found it had jurisdiction because 
the TPNA had been exhausted without resolution of 
the dispute. On January 28, 1972, that court ordered 
District to recognize Association, and to undertake good 
faith negotiations in accordance with the Industrial 
Relations Act. District perfected this appeal. 

Association argues section 79-1280, R. S. Supp., 1969, 
prevents the entry of any order requiring it to bargain 
with District. It contends further that the Court of In- 
dustrial Relations is without jurisdiction because the 
remedies provided by TPNA have not been exhausted. 

Section 79-1290, R. S. Supp., 1969, provides as foi- 
lows: “Notwithstanding the provisions of sections 79- 
1287 to 79-1296, no board of education or school board 
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of any public school district in the state shall be re- 
quired to meet or confer with representatives of an 
organization of certificated school employees unless a 
majority of the members of such board determines to 
recognize such organization. Any such recognition shall 
be and remain in effect for a period of one year.” 

Section 48-810, R. S. Supp., 1969, provides as fol- 
lows: “All industrial disputes involving governmental 
service, service of a public utility, or other disputes as 
the Legislature may provide shall be settled by invok- 
ing the jurisdiction of the Court of Industrial Relations; 
Provided, such court shall have no jurisdiction over any 
persons, organizations, or school districts subject to the 
provisions of the Nebraska Teachers’ Professional Nego- 
tiations Act, sections 79-1287 to 79-1295, Revised Stat- 
utes Supplement, 1967, until all provisions of such act 
have been exhausted without resolution of the dispute 
involved.” 

Section 48-801, R. S. Supp., 1969, provides in part as 
follows: “Industrial dispute shall include any contro- 
versy concerning terms, tenure or conditions of em- 
ployment, or concerning the association or representa- 
tion of persons in negotiating, fixing, maintaining, chang- 
ing, or seeking to arrange terms or conditions of em- 
ployment, or refusal to discuss terms or conditions cf 
employment; * * *,.” 

Section 48-837, R. S. Supp., 1969, provides as follows: 
“Public employees shall have the right to form, join 
and participate in, or to refrain from forming, joining, 
or participating in, any employee organization of their 
own choosing. Public employees shall have the right 
to be represented by employee organizations to negotiate 
collectively with their public employers in the deter- 
mination of their terms and conditions of employment, 
and the administration of grievances arising thereunder; 
Provided, that any such agreements with the State of 
Nebraska or any agency thereof shall cover a biennial 
period coinciding with the biennial budgeting period of 
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the state and shall be subject to approval by the Legis- 
lature.” 

It is apparent that there appears to be a conflict be- 
tween some of the provisions set out above. It arises 
because the TPNA (section 79-1290, R. S. Supp., 1969) 
provides no school board shall be required to meet or 
confer with representatives of an organization of certi- 
ficated teachers unless a majority of the board deter- 
mines to recognize such organization. Section 48-837, 
R. S. Supp., 1969, however, provides public employees 
shall have the right to organize and be represented by 
their organization. It would appear that if the em- 
ployees have the right to be represented collectively 
then it must be assumed that if the employer refuses 
to deal with the association their remedy must be in the 
Court of Industrial Relations. 

It cannot be maintained that teachers and their em- 
ployers are not within the purview of Chapter 48. Sec- 
tion 48-801 (5), R. S. Supp., 1969, defines employees 
as including any person employed by any employer, 
as defined in sections 48-801 to 48-823. Section 48-801 
(4), R. S. Supp., 1969, states: “Employers shall mean 
any political or governmental subdivision of the State 
of Nebraska * * *.” Section 48-810, R. S. Supp., 1969, 
expressly provides that following exhaustion of the 
TPNA, teachers come within the protection of the In- 
dustrial Relations Act. See School Dist. of Seward 
Education Assn. v. School Dist. of Seward (1972), 188 
Neb. 772, 199 N. W. 2d 752. 

The Legislature did not place any limitation or re- 
striction upon the right to negotiate terms and condi- 
tions of employment when it amended the Court cf 
Industrial Relations Act in 1969. It simply placed a 
proviso requiring exhaustion of the TPNA before the 
exercise of the right to invoke the jurisdiction of the 
Court of Industrial Relations. 

The Legislature did not say Class III, IV, and V 
school districts were excluded from that legislation, nor 
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did it hedge in any way the general rights granted tc 
public employees to negotiate collectively or to deny 
that right to the certificated employees of those three 
classes to first seek their relief under TPNA. By so 
doing, the Legislature was retaining the special act re- 
lating to employees in these districts. It had been in 
operation for only 2 years and was operating satis- 
factorily in certain areas. 

The Legislature chose to let the machinery for per- 
missive negotiation for Class III, IV, and V school dis- 
tricts established by TPNA stand, but clearly, by amend- 
ing the Court of Industrial. Relations Act without re- 
pealing TPNA, it did not intend to deny the teachers 
employed by those school districts the rights granted to 
all other public employees. ‘“When the Legislature 
subsequently enacts legislation making related preexist- 
ing laws applicable thereto, it will be presumed that 
it did so with full knowledge of the preexisting legisla- 
tion and the judicial decisions of this court construing 
and applying it.” Airport Authority of City of Millard 
v. City of Omaha (1970), 185 Neb. 623, 177 N. W. 2d 603. 

Unquestionably, the provisions of TPNA make coi- 
lective negotiations under that legislative enactment dis- 
cretionary with District. Just as clearly, collective 
negotiations are permissive under that act. What the 
Legislature did was give the TPNA the first opportun- 
ity to adjust any differences between certificated em- 
ployees and Class III, IV, and V school districts. When 
the provisions of TPNA were exhausted without settle- 
ment, then the Industrial Relations Act became opera- 
tive as to those school districts. 

We are, therefore, faced with the question as to 
whether the remedies provided by TPNA were exhausted 
before the action herein was filed with the Court cf 
Industrial Relations. We determine there had been ex- 
haustion sufficient to give that court jurisdiction. By 
declining to recognize Association, District exhausted 
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the provisions of TPNA without resolution of the dis- 
pute. 

What is the dispute? Section 48-801, R. S. Supp., 
1969, defines an industrial dispute to “include any con- 
troversy concerning * * * representation of persons in 
negotiating, fixing, maintaining, changing or seeking to 
arrange terms or conditions of employment, or refusal 
to discuss terms or conditions of employment; * * *.” 
(Italics supplied.) Here, it is the right of the teachers 
to join and be represented by Association in negotia- 
tions of the terms and conditions of their employment 
as set out in the letter to District. District argues the 
dispute was the right of Association to represent certi- 
ficated employees, which under the TPNA it had a 
right to refuse. It exercised that right. However, the 
dispute still exists. Section 48-837, R. S. Supp., 1969, 
enacted in 1969, unequivocally grants teachers the right 
to negotiate collectively through their association. Dis- 
trict, by its action prevents that representation and 
prevents negotiation on terms and conditions of em- 
ployment. To construe the statutes to deny employees 
of the classes involved remedies afforded to all other 
public employees would raise a question as to the con- 
stitutionality of the act. 

The pertinent question is whether the Industrial Rela- 
tions Act, as amended in 1969, grants the Court of In- 
dustrial Relations authority to require a school district 
to deal with an employee’s organization. The following 
extracts from School Dist. of Seward Education Assn. 
v. School Dist. of Seward (1972), 188 Neb. 772, 199 N. 
W. 2d 752, are appropriate herein: “L. B. 15 amended 
sections 48-801, 48-804, 48-810, 48-811, 48-816, and 48-818, 
and repealed sections 48-810.02, 48-820, and 48-824 to 
48-836, R. R. S. 1943. It did not repeal or amend section 
48-810.01, R. R. S. 1943, which came into the law in 
1967. The question for our consideration, therefore, is 
whether or not there is a conflict between section 48- 
810.01, R. R. S. 1943, and section 48-818, R. S. Supp., 
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1969. Section 48-810.02, R. R. S. 1943, provided that 
in cities having a population of more than 5,000, or in 
cities under civil service, the court had jurisdiction to 
order discussion on the application of either party. Sec- 
tion 48-820, R. R. S. 1943, provided that any industrial 
dispute not within the jurisdiction of the court could 
by mutual consent be referred to the court for arbitra- 
tion. Sections 48-824 to 48-836, R. R. S. 1943, covered 
arbitration for cities of more than 5,000, or a city under 
civil service, but any decision or report would be ad- 
visory only. It is obvious that by eliminating these 
sections, the Legislature intended to eliminate advisory 
arbitration reports, and by L. B. 15 attempted to give 
the court authority to order bargaining. 

“Section 48-810, R. S. Supp., 1969, provides that a?! 
industrial disputes involving governmental service shall 
be settled by invoking the jurisdiction of the Court of 
Industrial Relations, but limits the jurisdiction of the 
court where sections 79-1287 to 79-1295, R. S. Supp., 
1967, are involved, until those provisions have been ex- 
hausted without a settlement of the dispute. It may 
be argued that section 48-810.01, R. R. S. 1943, was 
inadvertently left in the law. We do not accept this 
premise, but assume the Legislature acted with ful: 
knowledge that it was leaving this section in the stat- 
ute. Consequently, the section must be given some 
meaning in relation to the other sections, because ail 
statutes in pari materia must be considered together 
and construed as if they were one law, and, if possible, 
effect given to each provision. City of Grand Island v. 
Ehlers (1966), 180 Neb. 331, 142 N. W. 2d 770. The 
court construed section 48-810.01, R. R. S. 1943, to mean 
that while the court could not order a school district 
to enter into a contract, the court had the power to 
settle any controversy pursuant to sections 48-816 and 
48-818, R.S. Supp., 1969. In doing so, it was not forcing 
the district to enter into a contract with the union but 
was exercising its power to settle a dispute under sec- 
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tion 48-818, R. S. Supp., 1969. There is no other con- 
struction which would harmonize the sections. 

“Defendant’s position is indicated by the following 
from its brief: ‘Whatever jurisdiction the Court of In- 
dustrial Relations may have, this much is certain that 
notwithstanding any other provision of law the School 
District cannot be compelled to enter into any contract 
or agreement with any labor organization concerning 
rates of pay. The Court’s judgment is in direct viola- 
tion of this statute.’ This, of course, is premised on its 
interpretation of section 48-810.01, R. R. S. 1943. We 
have indicated our interpretation. 

“There have been many dire predictions relative to 
the possible ramifications of L. B. 15 if we do not find 
section 48-810.01, R. R. S. 1943, specifically prevents 
the court from entering a binding order on wages and 
conditions of employment. As we interpret the Con- 
stitution, the Legislature has complete control of the 
actions of school boards. Whether or not the Legis- 
lature has acted wisely in the premises is not a matter 
for judicial determination. The courts are not arbiters 
of legislative wisdom, but function as a check upon 
unauthorized and unconstitutional assumptions of power. 
If the situation is as critical as defendant and the amici 
curiae believe, we can only observe, as we did in State 
v. Workman (1971), 186 Neb. 467, 183 N. W. 2d 911: 
‘* * * defendant is making his contentions in the wrong 
forum. They might appropriatelv be addressed to the 
Nebraska Legislature, but it is the duty of this court 
to interpret and enforce laws passed by the Legislature 
if constitutionally valid, * * *.’” 

In the Seward case, the School District had recog- 
nized the Seward Education Association as the repre- 
sentatives of the certificated employees. Here, District 
refused to do so. Under section 48-810.01, R. R. S. 1943, 
and section 79-1290, R. S. Supp., 1969, it cannot be 
compelled to do so. By this action it has exhausted ell 
remedies under TPNA, and the Court of Industrial Rela- 
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tions has acquired jurisdiction. Negotiation with Dis- 
trict is now at an end, and Association may present ail 
problems on terms and conditions of employment to the 
Court of Industrial Relations. Unless we so hold, we 
are faced with the question as to whether section 48- 
810.01, R. R. S. 1943, and section 79-1290, R. S. Supo., 
1969, were repealed by implication. 

In Stoller v. State (1960), 171 Neb. 93, 105 N. W. 2d 
852, we said: ‘In accordance with the principle that 
the last expression of the legislative will is the law, 
in case of conflicting provisions of the same statute, 
or in different statutes, the last in point of time cr 
order of arrangement prevails.” Where, however, it is 
possible to harmonize apparently conflicting statutes, 
that must be done if possible. The construction we 
have placed on these statutes does just that. Every 
public employee is given the right to form and be 
represented by an association in collective negotiation 
of the terms and conditions of his employment. The 
Court of Industrial Relations has been authorized to 
protect that right. School districts included in TPNA 
cannot be required to meet or confer with employee 
associations. Those employees covered by the TPNA 
must await exhaustion of that act before invoking the 
court’s jurisdiction, but this does not deny them the 
right. Rather, the right remains to be exercised if 
satisfaction has not been obtained by the exhaustion 
of TPNA. 

If District refuses to recognize or negotiate with 
Association under the present law, it cannot be com- 
pelled to do so. The situation is then the same as if 
an impasse had been reached in negotiation and the 
problems are for solution by the Court of Industrial 
Relations. 

The judgment is remanded to the Court of Industrial 
Relations for further proceedings in accordance with 
this opinion. 

REMANDED FOR FURTHER PROCEEDINGS. 
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NewrTon, J., dissenting. 

The opinion submitted by Spencer, J., holds, in sub- 
stance, that sections 48-810.01 and 79-1290, R. S. Supp., 
1969, do not conflict with other provisions of Chapter 
48, article 8, R. S. Supp., 1969. It is stated that the 
Court of Industria] Relations has the power to settle any 
controversy over wages or working conditions and, in 
so doing, is not compelling the school district to enter 
into any contract but is simply settling a dispute. This 
is an obvious fallacy. Section 48-819, R. R. S. 1943, makes 
the orders of the court binding upon all parties and fail- 
ure to comply is punishable by contempt proceedings. 
When the court sets wages or working conditions in 
any case, it is thereby compelling the school district to 
comply by entering into contracts with the members of 
the labor organization involved on the terms fixed. 
When contracts are thus extended to all members of the 
organization, it requires a very fine splitting of hairs 
to hold that no contract has been entered into with such 
labor organization. In truth and in fact, such organiza- 
tion has obtained its contract by court order and sections 
48-810.01 and 79-1290, R. S. Supp., 1969, are rendered 
meaningless. These statutes cannot be reconciled with 
other sections of Chapter 48, article 8, R. S. Supp., 1969. 
They are diametrically opposed and unless given their 
clear meaning must be considered to have been re- 
pealed by implication. 

It must be borne in mind that the act defining the 
powers of the Court of Industrial Relations, and the 
interpretation placed thereon, affects and applies to all 
political subdivisions, including not only school dis- 
tricts, but also counties, townships, cities and villages, 
and the State. All of these organizations have, by stat- 
ute, been granted authority to employ necessary em- 
ployees, enter into contracts with them, and fix wages 
and conditions of employment. Some instances pertain- 
ing to schools are found in sections 79-328, 79-441, 79- 
486, 79-519, 79-908, 79-1004, 79-1035, 79-1104, 79-1249, 
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79-1258, 79-1282, 79-1290, 79-1429, and 79-2619 (3), R. 
R. S. 1943. Others, pertaining to counties are found in 
sections 23-104 (6), 23-109, 23-135, 23-223, 23-224 (8), 
23-260, 23-343.04, 23-904, 23-916, 23-1111, 23-1114, 23- 
1204, and 23-1209, R. R. S. 1943, and R. S. Supp., 1969. 
Has Chapter 48, article 8, R. S. Supp., 1969, amended all 
these statutes, and similar sections pertaining to other 
political subdivisions, by implication? If so, the amend- 
ment or repeal is of wholesale proportions and section 48- 
810, R. S. Supp., 1969, is in violation of Article III, sec- 
tion 14, Constitution, State of Nebraska, which provides 
in part: “And no law shall be amended unless the new 
act contain the section or sections as amended and the 
section or sections so amended shall be repealed.” 
“Even though an act of the legislature professes to be 
an independent act, and does not formally purport to 
amend any prior act or acts, yet if, in fact, the legislative 
intent is to, and it clearly appears that the act does, make 
changes in an existing act or acts by adding new provi- 
sions or changing existing ones therein and mingling 
the new and the changed with the old on the same sub- 
ject, so as to make of the old, the changed, and the new 
a connected piece of legislation covering the same sub- 
ject, the later act must be considered an amendment of 
the former act or acts and within the constitutional pro- 
hibition.” State ex rel. Beal v. Bauman, 126 Neb. 566, 
254 N. W. 256. See, also, Tukey v. Douglas County, 
129 Neb. 353, 261 N. W. 833; Chicago, B. & Q. R.R. Co. 
v. County of Box Butte, 166 Neb. 603, 90 N. W. 2d 72. 
“The constitutional provision is applicable to an act 
which is not complete in itself, but relates to other ex- 
isting statutes by changing them in part so that the 
changes and the existing provisions result in a connected 
piece of legislation covering the same subject matter.” 
State v. Greenburg, 187 Neb. 149, 187 N. W. 2d 751. 
Prior to the passage of Laws 1969, chapter 407, section 
3, page 1407, section 48-810, R. R. S. 1943, did not apply 
to governmental functions of political subdivisions but 
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was limited to governmental service in a proprietary 
capacity. In making the section applicable to all forms 
of governmental service, the 1969 act necessarily limited 
and circumscribed the authority previously accorded to 
governmental units to determine and fix the wages and 
working conditions of employees. This is the principal 
subject of the act. It authorized the Court of Industrial 
Relations to step in and dictate settlements when dis- 
agreements arose. It is apparent that the 1969 act was 
not an independent act but related to other existing 
statutes granting sole authority to governmental units 
to finally determine and fix wages and terms of em- 
ployment. It was the evident design that the changes 
in the 1969 act and the existing provisions result in a 
connected piece of legislation covering the same subject 
matter. It clearly appears that the 1969 act does make 
changes in existing statutes by limiting authority pre- 
viously accorded governmental units, making their de- 
cisions subject to review and nullification, and permit- 
ting the Court of Industrial Relations to make these de- 
cisions for them. It represents an attempt to make of 
the old, the changed, and the new a connected piece of 
legislation covering the same subject and must be con- 
sidered an amendment of the former acts and within the 
constitutional prohibition. 

Bos.Laucy, J., dissenting in part. 

I agree generally with the opinion of the majority of 
the court in this case. However, I believe section 48- 
837, R. S. Supp., 1972, enacted in 1969, established the 
right of the members of the plaintiff to be represented 
by it in collective negotiation with the defendant. I 
would affirm the order of the Court of Industrial Rela- 
tions which directed the parties to undertake good faith 
negotiations. 
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First NATIONAL BANK OF OMAHA, A_ CORPORATION, 
APPELLEE, AND CROSS-APPELLANT, v. First Capco Cor- 
PORATION, A CORPORATION, ET AL., APPELLEES AND CROSS- 
APPELLEES, IMPLEADED WITH Micro DaATa CoRPORATION, 


INC., ET AL., APPELLANTS AND CROSS-APPELLEES. 
203 N. W. 2d 770 


Filed January 26, 1973. No. 38471. 


1. Fraudulent Conveyances. Every conveyance made with the in- 
tent to hinder, delay, or defraud creditors or persons of their 
lawful debt or demands is void. 

2. Fraudulent Conveyances: Intent: Statutes: Creditors’ Suits. 
The question of fraudulent intent in all cases arising under the 
provisions of section 36-401, R. R. S. 1948, is a question of fact, 
and not of law. 

3. Fraudulent Conveyances: Property: Creditors’ Suits. A credi- 
tor may usually follow and subject to his claim the fund or 
proceeds resulting from a fraudulent conveyance and may pur- 
sue the same into any property in which it may have been in- 
vested, so far as it can be found. 

4, Fraudulent Conveyances: Corporations. A conveyance in fraud 
of creditors may be effected by the organization of a corpora- 
tion and the transfer of property to it with intent to hinder, 
delay, or defraud creditors. 

5. Fraudulent Conveyances: Vendor and Purchaser: Creditors’ 
Suits. The provisions of sections 36-401 to 86-409, R. R. S. 
1943, do not impair the title of a purchaser for valuable con- 
sideration unless the purchaser had previous notice of the 
fraudulent intent of his immediate grantor, or of frauds ren- 
dering void the title of the grantor. 

6. Fraudulent Conveyances: Evidence. Inadequacy of considera- 
tion is a badge of fraud. 

7. Fraudulent Conveyances: Evidence: Creditors’ Suits. A con- 
veyance in consideration of an agreement for future support 
may, where it has the effect of hindering, delaying, or defraud- 
ing creditors, be evidence of fraudulent intent. 

8. Fraudulent Conveyances: Vendor and Purchaser: Creditors’ 
Suits: Contracts. If the value of the property conveyed exceeds 
the amount of the encumbrances thereon, an agreement by the 
grantee to pay off the encumbrances is not a valuable considera- 
tion as against the grantor’s creditors. The ability of the grantee 
to pay the encumbrance is also a fact to be considered. 

9. Fraudulent Conveyances: Creditors’ Suits. A transfer by which 
a grantor reserves to himself a benefit to the detriment of his 
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creditors may constitute evidence of fraud. 

Fraudulent Conveyances: Vendor and Purchaser: Creditors’ 
Suits. Depending upon the facts and circumstances, one who 
is the beneficiary of a fraudulent conveyance may be required 
to account for the rents and profits thereof, including the rents 
and profits from the proceeds. 

Fraudulent Conveyances: Creditors’ Suits: Trial. Where there 
is a conveyance between close relatives without adequate con- 
sideration, the burden is upon the parties to the transaction to 
establish that it was done in good faith. 

Fraudulent Conveyances: Creditors’ Suits. The fact that the 
plaintiff in a creditor’s bill action does have security does not 
deprive it of its standing as a creditor under section 36-401, 
R. R. S. 1948. 

Fraudulent Conveyances: Creditors’ Suits: Equity: Marshalling 
Assets. Whether the creditor mortgagee will be required to 
first exhaust the property which it has taken as security be- 
fore subjecting the fraudulently transferred property to satis- 
faction of its judgment lien is in equity a matter for the sound 
discretion of the court. 

Fraudulent Conveyances: Appeal and Error: Equity: Evidence. 
In equity this court when reviewing the findings of the trial 
court will, where the evidence is in conflict, consider that the 
trial court heard and observed the witnesses and must have 
accepted one version of the facts rather than another. This 
rule, however, has no application where, although the belief 
of the trial court is apparent, its decision was founded upon a 
question of the sufficiency of the evidence and not its credibility, 
Trial: Evidence. In the trial of a civil action, after the plain- 
tiff has introduced evidence tending to prove his case, if the 
defendant fails to testify to matters peculiarly within his knowl- 
edge necessary to his defense, a presumption exists that his 
testimony, if produced, would militate against his interest, 
which presumption may be considered by the court or jury trying 
the case in determining the facts proved. 


Appeal from the district court for Douglas County: 
SAaMuEL P. Caniciia, Judge. Affirmed in part, and in part 
reversed and remanded for further proceedings. 


Young, Kuhn, Person & Liakos and Gaines, Spittler & 
Otis, for appellants. 


Dwight J. Moore and Swarr, May, Smith & Anderson 


for 


appellee First Nat. Bank. 
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Keith Miller, Harry B. Otis, and L. J. Tierney, for ap- 
pellees First Cadco Corp. et al. 


Heard before WuirTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLinTon, JJ. 


CLINTON, J. 

This action, in the nature of a creditor’s bill, was 
brought by the plaintiff, First National Bank of Omaha, 
against the defendants Micro Data Corporation, Inc., 
Robert Lucas, and others, the purpose of which was to 
have declared void certain conveyances of real estate 
made by Charles C. Lukovsky to the defendant Micro 
Data and to enjoin the defendant Micro Data from mak- 
ing disposition of certain property alleged to constitute 
the proceeds of such conveyances. Plaintiff also prayed 
for general equitable relief. The foundation of the 
plaintiff’s claim is the allegation that the conveyances 
were made in violation of the plaintiff’s rights as a credi- 
tor of Charles C. Lukovsky and with the intent to hinder, 
delay, and defraud the plaintiff in the collection of its 
debt. 

The plaintiff also alleged that one of the defendants, 
Evelyn Lucas, a debtor of the plaintiff and coobligor with 
Charles C. Lukovsky, had transferred to her now de- 
ceased husband, Joseph F. Lucas, an interest in certain 
real property with intent to hinder, defraud, and delay 
the plaintiff in the collection of its debt; that this had 
been done with the advice and counsel of the defendant 
Robert Lucas; that she had permitted Robert Lucas to 
come into possession of the proceeds of the transfer to- 
gether with proceeds of her husband’s share of the prop- 
erty which had become hers as the sole beneficiary of 
his estate; that Robert Lucas holds these proceeds under 
the terms of an undisclosed trust for Evelyn Lucas; and 
that the plaintiff is therefore entitled to reach the pro- 
ceeds. a 

The trial court found the conveyances from Charles 
C. Lukovsky to Micro Data were void. It also found the 
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property had been conveyed by Micro Data to bona 
fide purchasers and granted relief directed to the pro- 
ceeds received by Micro Data, Robert Lucas, and Patricia 
Lucas from these subsequent conveyances. Previous to 
the trial on the merits, the trial court granted the appli- 
cation of the plaintiff for the appointment of the receiver 
for certain real property known as the Villa Rouge Apart- 
ments, titled in Micro Data, and received by it as pro- 
ceeds from the sale of Lukovsky property. 

The trial court denied on the grounds of failure of 
proof relief against Robert Lucas in connection with 
the transfers by Evelyn Lucas. The court did not make 
a finding as to what was the specific failure of proof. 

The defendant Micro Data on this appeal: (1) At- 
tacks the finding of the court as to the fraudulent na- 
ture of the conveyances; (2) asserts the plaintiff was 
not entitled to maintain this creditor’s bill because the 
basic obligation of Lukovsky was secured by a mortgage 
lien against certain other property sufficient to satisfy 
the obligation; (3) challenges the validity of the ap- 
pointment of the receiver; (4) asserts that because of a 
certain settlement agreement entered into during the 
course of this litigation between Charles C. Lukovsky, 
his wife, Bessie, and the plaintiff, the plaintiff no longer 
had the status of a creditor of Charles C. Lukovsky and 
was no longer entitled to the relief prayed for; and (5) 
claims the release from further personal liability of 
Charles C. Lukovsky provided for in the settlement 
agreement operates to discharge Micro Data. 

The defendant Robert Lucas appeals from the decree 
of the court granting relief as against him because he 
claims he had earlier been ordered dismissed from the 
action and there was no appeal from that order. 

The plaintiff cross-appeals from the denial of relief 
in connection with the transfers by Evelyn Lucas. 

The only defendants who have filed briefs here are 
Micro Data-and Robert Lucas. Such reference to other 
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parties to the litigation as is necessary will be made as 
we proceed. 

We affirm the judgment of the trial court as to the 
conveyances to Micro Data. We find against Robert 
Lucas and for plaintiff on its cross-appeal. 

The bill of exceptions and pertinent portions of the 
transcript have been carefully read. The record is of 
such size that it is more than one person can conveniently 
carry. We will make no attempt to completely sum- 
marize the evidence, but will give simply an outline of 
the underlying facts and from time to time give ex- 
amples of the nature of the evidence. Sometimes this 
will be done in conclusionary form. 

This case is in equity and it follows that on appeal to 
this court we are required to retry the issues of fact 
de novo. § 25-1925, R. R. S. 1943. The trial court did, 
in connection with the conveyances to Micro Data, make 
specific and detailed findings of fact. In reviewing 
those findings insofar as the credibility of witnesses is 
concerned we take into consideration that the trial court 
observed the witnesses and their manner of testifying. 
Erickson v. Tyler, 186 Neb. 743, 186 N. W. 2d 123. 

The evidence in this case shows a tangled web. Plain- 
tiff for its proof had, after extensive discovery proceed- 
ings, to rely to a large degree upon inferences drawn 
from the evasive and sometimes contradictory testimony 
of the defendants together with similar testimony from 
persons closely associated with the defendant Micro 
Data. That testimony, together with certain docu- 
mentary evidence and the testimony of some disinter- 
ested witnesses as to certain aspects of the case, forms 
the basis for the conclusions which the plaintiff draws 
and which the trial court accepted as they relate to 
the transfers by Lukovsky to Micro Data, but rejected 
as they relate to the Evelyn Lucas property. 

The Conveyances to Micro Data 
Since we accept the finding of the trial court on this 
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aspect of the case, we here give only an outline of the 
evidence and its general nature. 

The transaction which ultimately gave rise to this 
action had its origin in a loan of $360,000 made in 1965 
by the plaintiff to the defendant First Cadco Corpora- 
tion. The loan was secured by a first mortgage on real 
estate of the corporation in Lincoln, Nebraska. The 
note evidencing the loan was signed not only by the 
mortgagor, but also by Charles C. Lukovsky, Evelyn 
Lucas, and certain other individuals. All these persons 
and the individual defendants in this action are closely 
related. The purpose of having Lukovsky and the others 
sign the note was to guarantee its payment. 

Lukovsky was a man of considerable wealth. In 1965 
he owned 2,300 acres of farmland in Harrison County, 
Iowa. He had made loans to relatives and also had 
guaranteed loans to First Cadco Corporation in addi- 
tion to that previously mentioned. These totaled more 
than $500,000. He was called upon to make good upon 
these guarantees and began to liquidate his assets to 
do so. He sold six or seven farms. The obligations, 
together with the taxes and expenses incurred in the 
course of liquidation, totaled more than $550,000. The 
evidence indicates that by August 1969 his sole remaining 
assets were two Iowa farms totaling about 520 acres. 
It was the conveyance of these two properties by Lukov- 
sky to Micro Data which the trial court found void. 

The plaintiff’s loan to First Cadco Corporation came 
into default and on April 18, 1967, plaintiff commenced 
an action on the note against First Cadco, Lukovsky, 
Evelyn Lucas, and others, and on January 2, 1970, ob- 
tained a money judgment in the amount of $461,736. 
Execution was issued and returned unsatisfied. 

For convenience and clarity we now identify some of 
the persons and entities involved. The defendants Rob- 
ert Lucas and Patricia Lucas are husband and wife. 
Robert Lucas is a nephew of Dr. Lukovsky. Evelyn 
Lucas is Robert’s mother. Dr. J. F. Lucas, now de- 
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ceased, was Robert’s father. The witness, Calvin Ragle, 
was the incorporator and president of the defendant 
Micro Data. He was a friend and associate of Robert 
Lucas. Wallace Ruffcorn was a tenant on one of the 
two remaining Iowa farms and became the purchaser 
from Micro Data of that farm. Chester Investment is 
a limited partnership and it became the purchaser from 
Micro Data of the other farm. It conveyed to Micro 
Data as part of the purchase price real estate known as 
the Villa Rouge Apartments. This latter property is 
one of the items which the trial court found was sub- 
ject to the lien of the plaintiff’s judgment. 

The trial court found that Robert Lucas and Patricia 
Lucas, acting through various business entities controlled 
by them, participated in a plan to and organized the 
procedure for the fraudulent conveyances, and arranged 
to receive the proceeds from these conveyances. This 
finding is compelled by the evidence. 

The witness, Ragle, aged 25 at the time of trial, was 
an acquaintance of Robert Lucas. They had at one time 
both worked for or were associated with the same truck- 
ing company. Ragle at the time of trial had returned 
to truck driving. Ragle and Lukovsky met on one occa- 
sion at the Lucas home, apparently shortly before the 
various events we now relate transpired. What oc- 
curred at that meeting the record does not show. 

Micro Data came into existence on September 22, 
1969. Ragle was the incorporator and president. He 
was present when the articles of incorporation were 
typed by Patricia Lucas from some other articles in the 
Lucas library. Ragle testified he had consulted with 
the Lucases prior to forming the corporation, but stated 
he was only seeking Robert Lucas’ advice. 

Micro Data was formed for the ostensible purpose 
of engaging in the business of microfilming business 
records, but the business was never launched. A few 
days prior to the incorporation, Ragle, who had no ex- 
perience in real estate transactions, at the request of 
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Robert Lucas went to Iowa and looked at the Lukovsky 
farms. Ragle was paid for these services and other 
services claimed to have been rendered for Lukovsky 
on a billing to Lukovsky by Sales Engineering, an entity 
or name under which Robert Lucas did business. Ac- 
cording to Ragle’s testimony he reported to Lucas: 
“Well, there was—I just reported that there was some 
farm land there, and that—I mean, what can you report? 
The farm land was there, it was in cultivation, and that 
was just about it, it was level.” A few days after the 
incorporation one farm was conveyed by deed to Micro 
Data and a week or so later the other farm was conveyed. 

The purported terms and circumstances of the “sales” 
are significant. Lukovsky testified the motivation for 
the sale was his desperate need for money, especially 
to pay one of the encumbrances on this land. The con- 
veyances were made by warranty deed. Existing mort- 
gages on the land were assumed, including the one which 
desperately needed to be paid. There was no down- 
payment. No mortgage was given by Micro Data to 
Lukovsky, nor lien of any kind retained to secure pay- 
ment of the unpaid balance which admittedly was in 
excess of $100,000. There was no formal contract, just 
a memorandum, signed by Lukovsky and on behalf of 
Micro Data by Ragle, showing computation of the pur- 
chase price, including crops, deduction of the encum- 
brances (which were overstated by $37,500) assumed, 
balance due, and a notation of the amount of a monthly 
annuity payable to the seller. This latter item was, 
Ragle testified, later changed to a sum certain payable 
monthly. No interest on the unpaid balance was called 
for by this modification. 

Micro Data had no assets. It had no income, and 
until it acquired the farms, it had no means of paying 
the encumbrances or the annuity except from the land 
itself or its income, or the proceeds of the sale of the 
farms themselves. Although it purportedly purchased 
the growing crops, when these were harvested the pro- 
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ceeds, or a part of them, went to Lukovsky. 

In December 1969 Micro Data sold both farms, one 
to Ruffcorn, the tenant on that farm, and the other to 
Chester Investment for cash and the Villa Rouge Apart- 
ment properties. The evidence showed that after the 
sale Micro Data would make available to Lukovsky in 
addition to the monthly payments other sums if he 
wanted additional money. The trial court found the 
conveyances to Ruffcorn and Chester Investment were 
for value and without notice by the purchasers of the 
fraud in the conveyances by Lukovsky to Micro Data. 

The evidence indicates Ragle was a mere figurehead 
as far as the operation of Micro Data was concerned. 
Patricia Lucas, the corporation secretary-treasurer, oper- 
ated it in her own way and to suit her own purposes. 
Most of the proceeds of the sale to Chester Investment 
and Ruffcorn ended up in the possession and contrel 
of Patricia Lucas or Robert Lucas under the guise of 
business entities controlled by them. These proceeds 
are specifically identified in the findings of the trial 
court and are fully justified by the evidence. 

The following are examples: R. Frederick II & As- 
sociates, Ltd., was controlled by Patricia Lucas. In 
the sale to Ruffcorn this entity took a note and mortgage 
on the farm for a purported loan of $21,900 to help 
Ruffcorn finance the purchase. Jt made a check to 
Ruffcorn in the amount. Ruffcorn made a check to 
Micro Data for the amount of this purported loan plus 
the additional downpayment. Micro Data transferred 
the check or made a check for the amounts to R. 
Frederick II & Associates. 

Robert Lucas had guaranteed to an Omaha bank a 
note in the amount of approximately $40,000 of a cor- 
poration in which he apparently had an interest. Micro 
Data assumed this obligation, became the principal 
paper debtor, and began, using the proceeds of the 
farm sales, to pay off this loan at $500 per month. These 
payments purportedly were in consideration for services 
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rendered by Robert Lucas as a consultant to Micro Data. 
The nature and extent or value of these services is net 
disclosed. One of the services rendered was the recom- 
mendation that Micro Data assume the $40,000 loan so 
as to establish a credit rating. The $40,000 was shown 
on Micro Data books as an asset. Contradictory ex- 
planations for this are given. Patricia Lucas kept the 
books. Income from the Villa Rouge Apartments netted 
about $3,000 monthly. This property was managed for 
a fee by National Realty, a Lucas entity. 

One method used to transfer assets was the purported 
purchase for cash by Micro Data of the stock of a no- 
asset corporation controlled by Lucas. A further enu- 
meration of the devices used would unduly lengthen 
this opinion. 

The following principles of law are applicable: Every 
conveyance made with the intent to hinder, delay, or 
defraud creditors or persons of their lawful debt or 
demands is void. § 36-401, R. R. S. 1943. 

The question of fraudulent intent in all cases arising 
under the provisions of sections 36-401 to 36-409, R. R. 
S. 1943, is a question of fact, and not of law. § 36-406, 
R. R. S. 1943; First State Bank of Scottsbluff v. Bear, 
172 Neb. 504, 110 N. W. 2d 83; Walkenhorst v. Apolius, 
175 Neb. 583, 122 N. W. 2d 875. 

A creditor may usually follow and subject to his 
claim the fund or proceeds resulting from a fraudulent 
conveyance and may pursue the same into any property 
in which it may have been invested, so far as it can be 
found. 37 C. J. S., Fraudulent Conveyances, § 32, p. 
883; Lambert v. Reisman Co., 207 Iowa 711, 223 N. W. 
541. 

A conveyance in fraud of creditors may be effected 
by the organization of a corporation and the transfer 
of property to it with intent to hinder, delay, or defraud 
creditors. 37 C. J. S., Fraudulent Conveyances, § 48, 
p. 898; Shapiro v. Wilgus, 287 U. S. 348, 53 S. Ct. 142, 
77 L. Ed. 355, 85 A. L. R. 128. 
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The provisions of sections 36-401 to 36-409, R. R. §. 
1943, do not impair the title of a purchaser for valuable 
consideration unless the purchaser had previous notice 
of the fraudulent intent of his immediate grantor, or of 
frauds rendering void the title of the grantor. § 36-407, 
R. R. S. 1943, 

Inadequacy of consideration is a badge of fraud. 
Farmers State Bank of Ewing v. Dierks, 137 Neb. 442, 
452, 289 N. W. 860, 866. 

A conveyance in consideration of an agreement for 
future support may, where it has the effect of hindering, 
delaying, or defrauding creditors, be evidence of fraud- 
ulent intent. Lincoln Trust Co. v. Sweeney, 124 Neb. 
686, 248 N. W. 67; Blanchard v. McMillan, 113 Neb. 275, 
202 N. W. 878. 

If the value of the property conveyed exceeds the 
amount of the encumbrances thereon, an agreement by 
the grantee to pay off the encumbrances is not a valu- 
able consideration as against the grantor’s creditors. 
The ability of the grantee to pay the encumbrance is 
also a fact to be considered. 37 C. J. S., Fraudulent 
Conveyances, § 153, p. 973; Buell v. Waite, 200 Iowa 
1020, 205 N. W. 974; Holley v. Iron Mountain Co., 332 
Mo. 1243, 62 S. W. 2d 740. 

A transfer by which a grantor reserves to himself a 
benefit to the detriment of his creditors may constitute 
evidence of fraud. Corn Belt Savings Bank v. Burnett, 
203 Iowa 271, 211 N. W. 217. 

Depending upon the facts and circumstances, one 
who is the beneficiary of a fraudulent conveyance may 
be required to account for the rents and profits thereof, 
including the rents and profits from the proceeds. First 
Nat. Bank of Plattsmouth v. Gibson, 80 Neb. 577, 114 
N. W. 777, reversed on other grounds, 80 Neb. 580, 116 
N. W. 1127; Wright v. Salzberger, 121 Cal. App. 539, 
9 P. 2d 860; Sakis v. Sawyer, 143 Kan. 813, 57 P. 2d 
52; 37 C. J. S., Fraudulent Conveyances, § 279, p. 1113. 

Where there is a conveyance between close relatives 
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without adequate consideration, the burden is upon the 
parties to the transaction to establish that it was done 
in good faith. Lincoln Savings & Loan Assn. v. Mann, 
129 Neb. 26, 260 N. W. 559; Lincoln Trust Co. v. Sweeney, 
supra; Christensen v. Smith, 123 Neb. 388, 243 N. W. 
118. 

We conclude as did the trial court that the conveyances 
by Lukovsky to Micro Data were for the purpose of 
hindering or delaying and defrauding the creditors of 
Lukovsky and specifically the plaintiff, and that Micro 
Data was a knowing party to the fraudulent convey- 
ances as were the Lucases and the entities controlled 
by them. 

We adopt as our own the findings of the trial court 
as to the specific assets which fraudulently came into 
possession of the Lucases and their business entities. 
We find that the proceeds of the sales to Ruffcorn and 
Chester Investment are subject to the lien of the plain- 
tiff’s judgment. We further find that the judgment 
of the trial court should be generally affirmed, except 
in the respects hereinafter in this opinion specifically 
excepted and otherwise dealt with. 

Plaintiff’s Standing as a Creditor 

The defendant Micro Data contends the plaintiff has 
no standing to maintain a creditor’s bill because of its 
mortgage on the First Cadco property in Lincoln, which 
gives it the status of a fully secured creditor. There is 
some evidence in the record which indicates that at the 
time the loan to First Cadco was made the Lincoln 
property had a value of $500,000. There is no evidence 
of its value at the time of the commencement of this 
action several years later. Whatever its value, the 
plaintiff apparently insisted upon personal guarantees 
and was not relying solely on its security. 

Micro Data’s contention is not well taken. The fact 
that the plaintiff in a creditor’s bill action does have 
security does not deprive it of its standing as a cred- 
itor under section 36-401, R. R. S. 1948. Lincoln Trust 
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Co. v. Sweeney, supra. Whether the creditor mortgagee 
will be required to first exhaust the property which 
it has taken as security before subjecting the fraudu- 
lently transferred property to satisfaction of its judg- 
ment lien is in equity a matter for the sound discretion 
of the court. Lincoln Trust Co. v. Sweeney, supra. The 
Nebraska statutes pertaining to mortgage foreclosures 
seem to contemplate that the mortgage foreclosure pro- 
ceedings shall be stayed until the proceedings for the 
collection of the judgment in the law action have been 
completed and that judgment is satisfied in whole or 
in part. § 25-2143, R. R. S. 1943. We find that under 
the circumstances of this case the plaintiff will not be 
required to exhaust its security by completing the fore- 
closure proceedings prior to further proceedings in this 
action. Other courts apparently have taken different 
views. See Annotation—Fraudulent Conveyances—Se- 
cured Creditors, 116 A. L. R. 1048. 

There is an additional reason in this case why Micro 
Data’s contention cannot prevail. During the course of 
these proceedings the plaintiff and Lukovsky entered 
into a settlement agreement which was in the nature of 
a covenant by plaintiff limiting its remedies and the 
properties to which it could have recourse. Under the 
terms of this agreement Lukovsky and his wife paid the 
plaintiff $100,000 in partial satisfaction of the judgment. 
The settlement agreement specifically provided that the 
plaintiff “reserves the right to pursue all claims asserted 
by it against Micro Data Corporation and any property 
transferred to it by Charles C. Lukovsky, including the 
proceeds of any such property and any amounts or any 
property that may be found by the Court or by agree- 
ment of the First National and Micro Data Corporation 
to be due to Charles C. Lukovsky or subject to First 
National’s judgment against Charles C. Lukovsky shall 
be subiect to execution, garnishment or any legal process 
by First National. Provided, however, it is the inten- 
tion of the parties hereto that the reservation provided 
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pertains only to the property and the proceeds thereof 
now or at any time held by Micro Data Corporation and 
nothing herein shall be construed to give First National 
the right to pursue any other property of Charles C. 
Lukovsky. Any amount or property that may become 
available to First National through its prosecution of its 
action against Micro Data Corporation shall be the prop- 
erty of the First National and shall be applied toward 
the satisfaction of the judgment at Doc. 386 No. 98 in 
the District Court of Douglas County, Nebraska.” By 
this agreement Lukovsky in effect waived whatever right 
he may have had to require the plaintiff to first exhaust 
its mortgage security. As a fraudulent grantee Micro 
Data’s rights cannot rise any higher than those of the 
fraudulent grantor. We point out that if there is in 
fact a surplus in the First Cadco property Lukovsky as 
a paying guarantor would be entitled to reimbursement 
from the property mortgaged by his principal, First 
Cadco, to secure the debt which Lukovsky has in part 
paid. 

Micro Data also contends that the settlement agree- 
ment itself operates to completely deprive the plaintiff 
of standing because it is no longer a creditor of Lukov- 
sky. It cites no authority. The provisions of the agree- 
ment which we have above quoted, plus those of which 
we will not make mention, defeat such a position. The 
agreement specifically provides that the judgment 
against Lukovsky is not satisfied until either (a) the 
pending actions are settled, or (b) the judgment itself is 
satisfied. 

Appeal of the Defendant Robert Lucas 

At the close of the plaintiff’s case, Lucas moved to 
dismiss. The motion was renewed at the end of the 
trial. The court took the motion under advisement and 
on April 10, 1972, made the following notation in the 
Journal: “Motion of Evelyn Lucas and Robert Lucas 
to dismiss is sustained.” The plaintiff filed a motion 
for new trial on April 18, 1972, assigning as error the 
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sustention of the motion to dismiss. On April 20, 1972, 
the court took this motion for new trial under advise- 
ment. On April 24, 1972, the court entered the decree 
on the merits which included the following: “All 
amounts now in the possession of Robert Lucas and/or 
Patricia Lucas acting individually or under the name 
of their alter ego, R. Frederick II and Associates, shall 
be subject to immediate garnishment by plaintiff as 
amounts owing Micro Data Corporation. .. . Robert 
Lucas shall account for and repay all and any amounts 
paid on his behalf to the Omaha National Bank by Micro 
Data to plaintiff with legal interest, thereon, from the 
date of payment; such to be applied toward the satis- 
faction of the judgment debt of Charles C. Lukovsky. 
... The Court has determined that insufficient evidence 
exists to establish that the proceeds of sale of the Lucas 
farm are now in the hands of Robert Lucas; however, 
this determination is without prejudice to any applica- 
tion which may be filed or any action for accounting 
which may be brought against Patricia Lucas, individu- | 
ally or acting under the name of R. Frederick II and 
Associates, Ltd. The Court would also acknowledge iis 
reluctance in holding that a failure of proof exists in- 
asmuch as the dismissal of Robert Lucas on this por- 
tion is based upon the state of the record only, and not 
upon the personal belief of the Court.” 

On April 26, 1972, Robert Lucas and Evelyn Lucas 
and Micro Data filed motions for new trial. On April 
28, 1972, the plaintiff renewed its motion for a new 
trial. On May 1, 1972, the court overruled all the 
motions. 

Micro Data thereafter filed notice of appeal. Robert 
Lucas filed notice of appeal. The plaintiff at the ap- 
propriate time perfected its cross-appeal by filing the 
necessary brief in accordance with the rules of this 
court. Revised Rules of the Supreme Court, 1971, Rules 
1d and 8b 3. 

Robert Lucas argues that he was finally dismissed 
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from the case by the entry of the dismissal on the journal 
on April 10, 1972; that there has been no appeal by the 
plaintiff from the order overruling the plaintiff’s mo- 
tion for a new trial; that therefore the order of dis- 
missal of April 10, 1972, was a several judgment in his 
favor and is final; and that this court has no jurisdic- 
tion so far as Robert Lucas is concerned. 

Lucas cites sections 25-1301 and 25-1303, R. R. S. 1943. 
He also relies upon the recent decision of this court in 
Green v. Village of Terrytown, 188 Neb. 840, 199 N. W. 
2d 611. 

Lucas says the terms of the decree insofar as they 
affect him are inconsistent with the order of dismissal 
which had become final. 

Plaintiff argues there is no inconsistency and that an 
oral colloquy (included in the bill of exceptions) between 
the court and plaintifi’s counsel at the time the entry 
was made on the journal on April 10, 1972, indicates the 
dismissal was intended to apply only to the transfer of 
the Evelyn Lucas property and that the decree simply 
clarifies this. 

We do not need to choose between these.theories. The 
plaintiff filed a motion for new trial on April 18, 1972, 
and renewed it on April 28, 1972. The order of dis- 
missal of April 10, 1972, whether intended by the court 
to apply to just the Evelyn Lucas transaction or also 
to the Micro Data transfers had not become final be- 
cause the motion for new trial had been timely filed and 
not yet ruled on. This was not the situation in Green 
v. Village of Terrytown, supra, where either no motion 
for new trial was filed at all, or if it was, it had been 
ruled on and no appeal was perfected by anyone before 
the time for appeal had expired. 

That is not this case. The trial court had jurisdiction 
both because the matter was pending on motion for new 
trial and because it had an inherent power to vacate or 
modify its decree within the term. Buchanan v. Bu- 
chanan, 186 Neb. 89, 180 N. W. 2d 886; Beliveau v. 
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Goodrich, 185 Neb. 98, 173 N. W. 2d 877; Colby v. Maw, 
1 Neb. Unoff. 478, 95 N. W. 677; Weber v. Kirkendall, 
44 Neb. 766, 63 N. W. 35. We do not mean to imply, 
however, that an order vacating a dismissal of a party 
could be entered within the term under the inherent 
power without notice to the party. The position of 
Robert Lucas that the order of dismissal as to him had 
become a final judgment in his favor is not well taken. 

It follows that since Robert Lucas has appealed from 
the decree of April 24, 1972, the cross-appeal of the 
plaintiff is properly here under the rules of this court 
previously cited. 

Plaintiff’s Cross-Appeal 

An examination of the plaintiffs amended petition 
clearly indicates that insofar as it relates to the Evelyn 
Lucas property it pleads a cause combining the two 
classes of creditor’s bills described by this court in Thies 
v. Thies, 111 Neb. 805, 198 N. W. 151. In this case, one 
to set aside and reach the proceeds of an alleged fraud- 
ulent conveyance, and the other to reach assets on which 
execution could not be levied. 

Evelyn Lucas, a defendant and one of the judgment 
debtors, did not testify in person. For reasons related 
to the condition of her health, the parties stipulated as 
to the nature of her testimony. This stipulation became 
a part of the plaintiff’s case. 

Mrs. Lucas was, in the year 1969, the owner as a 
joint tenant with her husband, J. F. Lucas, of an Iowa 
farm. It had a fair market value of $144,000. In the 
late summer of 1969 she conveyed by quit claim deed 
her interest in the farm to her husband. There was 
no consideration for this conveyance. Later the prop- 
erty was sold for $144,000. She joined in the convey- 
ance. The proceeds of the sale were received in two 
checks, one for $34,000, and one for $110,000. Mrs. 
Lucas was informed (by whom the stipulation does not 
show) that her husband converted the checks into cash. 
Approximately $38,000 of the cash was used to pay one- 
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half of an indebtedness to the Greater Nebraska Cor- 
poration on which J. F. Lucas was jointly obligated 
with Dr. Lukovsky. (This debt was secured by a mort- 
gage on one of the two Lukovsky farms. J. F. Lucas’ 
share of this debt is the amount by which the mort- 
gages assumed by Micro Data were overstated—the 
Lucas payment having been made before the assumr- 
tion.) 

Testimony of other witnesses showed that J. F. Lucas 
cashed the check for $110,000 on September 22, 1969, 
and received 9 $1,000 bills, 52 $500 bills, 400 $100 bills, 
and 700 $50 bills. Lucas cashed the $34,000 check at 
another bank. He died in the spring of 1970. 

We return to the stipulated testimony. Mrs. Evelyn 
Lucas would have testified that Robert told her about 
April 28, 1971, that her husband had made a gift in 
cash in the amount of $33,000 to Robert’s son on October 
9, 1969. She knows of no source from which this could 
have come except from the sale of the farm. Following 
the death of her husband she searched the home and 
his office for the money and found no evidence of it. 
The stipulated testimony does not state that Mrs. Lucas 
would deny any knowledge of the whereabouts of the 
remainder of the proceeds of the farm sale. In response 
to interrogatories Mrs. Lucas had earlier stated that the 
$110,000 had to the best of her knowledge been used 
“for living expenses, payment of debts, taxes, legal ex- 
pense, medical expense, and subsequent funeral ex- 
pense.” 

The record shows Mrs. Lucas was the sole beneficiary 
of her husband’s estate. 

Employees of various banks testified. This testimony 
was that on January 2, 1970, Robert Lucas purchased a 
$15,000 certificate of deposit, using currency in denom- 
inations of $100 or more; and that on March 3, 1970, 
he purchased 15 $1,000 cashier’s checks using currency 
in similar denominations. On April 8, 1970, at the 
same bank he purchased a $30,000 cashier’s check pay- 
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ing in currency of like denominations. The currency 
was wrapped in packets like those used by banks. On 
May 21, 1970, he purchased $35,000 of cashier’s checks 
using a $35,000 U.S. Treasury check which was ap- 
parently the proceeds of some U.S. Treasury bills, and 
on May 26, 1970, he purchased $1,650. On April 15, 
1970, Patricia Lucas purchased $15,500 of cashier’s 
checks. Currency was used on all these occasions ex- 
cept on May 21. 

Robert Lucas did not testify. Evelyn Lucas was sub- 
poenaed by the plaintiff and claimed excuse for reasons 
of health. The trial court granted the request over the 
objection of the plaintiff. As a result the stipulated 
testimony was received. 

On the basis of the foregoing, was the plaintiff en- 
titled to the relief prayed for? We try the matter de 
novo. It is evident the trial court decided the matter 
on the basis of the legal sufficiency of the evidence and 
not on its credibility. Accordingly, no presumptions 
based on having observed the witnesses apply. 

Herewith our analysis. Mrs. Evelyn Lucas, at a time 
when she was a debtor to the plaintiff, conveyed with- 
out consideration her one-half interest in the farms to 
her husband. At that time she was a party defendant 
in the action on the First Cadco note. No business or 
other reason appears for this conveyance. This court 
has long held that such a conveyance between spouses 
shifts the burden of proving good faith as well as the 
consideration for the transaction upon the grantee. 
Stevens v. Carson, 30 Neb. 544, 46 N. W. 655, 9 L. R. A. 
523; Luikart v. Bosse, 142 Neb. 157, 5 N. W. 2d 128. 
Had J. F. Lucas survived, the burden would have been 
upon him. At trial it rested upon his successor who, by 
reason of Lucas’ death, is the wife, the original grantor. 

The intent with which the conveyance is made may 
be gathered from the facts and circumstances surround- 
ing it. Smith v. Ely, 164 Neb. 636, 83 N. W. 2d 55. The 
record supports the conclusion that Mrs. Lucas knew 
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of and countenanced the unusual step of converting the 
sales proceeds into cash. Although this occurred after 
the original conveyance it is relevant and material as 
pointing to the purpose of the original conveyance. We 
conclude the evidence is sufficient to show fraudulent 
intent in the conveyance of her one-half interest in the 
farm. 

The right of the plaintiff to reach the claimed proceeds 
of the later sale depends upon a determination of 
whether the money which appears in the hands of Rob- 
ert or Patricia Lucas at about the time of his father’s 
death is in fact the proceeds of the sale—one-half of 
which would represent the proceeds of the fraudulent 
conveyance, and the other one-half representing the 
property of Evelyn Lucas as beneficiary of her hus- 
band’s estate and which the plaintiff is entitled to reach 
in these proceedings because an ordinary execution is 
ineffective. 

We have carefully considered the matter. That Rob- 
ert Lucas had some contact with his father after the 
sale proceeds had been reduced to cash is indicated by 
the fact that it is claimed a gift of $33,000 was made to 
his young son and that this is the source of the funds 
used to operate the entity of R. Frederick II & Asso- 
ciates. The possession of the large sums of currency 
of large denomination at about the time of the death 
of the elder Lucas could, in the absence of any explana- 
tion, be deemed extraordinary. The machinations of 
Robert and Patricia Lucas in connection with the Lukov- 
sky and Micro Data conveyances is relevant and material 
as showing purpose and design on their part. Shepard 
v. Hamaker. 120 Neb. 166, 231 N. W. 761. These trans- 
actions were occurring during the same period of time; 
common motivation and occasion for both are found in the 
original First Cadco and other transactions, resulting 
in the disastrous outcome for the Lukovskys and the 
elder Lucases. 

Robert Lucas chose not to testify in his own behalf. 
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This court has said several times: “In the trial of a 
civil action, after the plaintiff has introduced evidence 
tending to prove his case, if the defendant fails to testify 
to matters peculiarly within his knowledge necessary 
to his defense, a presumption exists that his testimony, 
if produced, would militate against his interest, which 
presumption may be considered by the court or jury 
trying the case in determining the facts proved.” Talich 
v. Marvel, 115 Neb. 255, 212 N. W. 540. See, also, Alex- 
ander v. Turner, 139 Neb. 364, 297 N. W. 589. Other 
courts have followed the rule. Tinsley v. Bauer, 125 
Cal. App. 2d 714, 271 P. 2d 110. 

Robert Lucas’ failure to give any explanation weighs 
against him. The record shows that in 1970 Lucas had 
an income less than $600. The simple fact of the trans- 
action by Lucas in cash without more would probably 
not be sufficient. But as we have already pointed out, 
there is other evidence tending to show motive, oppor- 
tunity, and design. The possession of the funds then 
becomes material and is competent evidence. It is not 
necessary to have evidence which specifically identifies 
these funds as the proceeds. A reasonable and logical 
inference that they are is raised from the evidence. This 
is not unlike the rule which is applied in cases of crim- 
inal prosecution for embezzlement or burglary. See, 
Annotation: Evidence—Money—Accused’s Possession, 
91 A. L. R. 2d 1046; Dockerty v. People, 96 Colo. 338, 
44 P. 2d 1013; Hansbrough v. United States (8th Cir.), 
156 F. 2d 327. Similar rules have been applied in civil 
cases. Tinsley v. Bauer, supra. , 

We find that the proceeds of the sale of the Lucas 
property were in the possession of Robert Lucas in 1970, 
and he should be required to account for the same. Ac- 
cordingly, the order of the court dismissing him from 
the action is reversed. 

The Receivership 

Micro Data complains the court erred in appointing 

a receiver for the Villa Rouge Apartment property. 
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Various objections are made. All, of course, fail with 
our decision in the appeal of Micro Data on the main 
issue. Micro Data as a fraudulent grantee has no in- 
terest in the Villa Rouge Apartments unless there is a 
surplus after satisfaction of the plaintiff’s judgment. The 
appointment of a receiver was not erroneous and Micro 
Data is in no position to complain of it. 
* * * * * 

Micro Data has made 51 assignments of error. Such 
of the claims of alleged error as are not included within 
what is previously decided in this opinion have been 
found to be without merit. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED FOR FURTHER PROCEEDINGS. 


STATE OF NEBRASKA, APPELLEE, Vv. DALE D. JURGENS, 
APPELLANT. 
203 N. W. 2d 787 


Filed January 26, 1973. No. 38514. 

1. Probation and Parole: Appeal and Error: Criminal Law. The 
suspension of sentence and the granting of probation is discre- 
tionary with the trial court, and in the absence of an abuse of 
discretion the trial court’s determination will not be disturbed. 

2. Sentences: Appeal and Error: Criminal Law. A sentence within 
the limits prescribed by the statute will not be disturbed in the 
absence of an abuse of discretion. 

8. Appeal and Error: New Trial. A holding of this court on a 
first appeal becomes the law of the case on a retrial of the 
same issues unless on a second trial the facts are materially 
and substantially different. 


Appeal from the district court for Gage County: Wuz- 
LIAM B, Rist, Judge. Affirmed. 

Dale D. Jurgens, pro se. 

Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 

Heard before SPENCER, BosLauGH, SMITH, McCown, 
Newton, and Cuinton, JJ. 
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SPENCER, J. 

Defendant entered a plea of nolo contendere to a 
charge of motor vehicle homicide. The first appeal 
herein was before this court in 187 Neb. 557, 192 N. W. 
2d 741. At that time, we vacated the sentence and 
remanded the cause for resentencing. The previous 
judge having retired, his successor took judicial notice 
of the previous presentence hearing and held one of 
his own. He then imposed exactly the same sentence 
and fine as previously imposed, with the exception that 
he eliminated the released time periods for which the 
previous sentence was vacated. We affirm. 

In the previous case we held the suspension of sen- 
tence and the granting of probation is discretionary with 
the trial court and in the absence of an abuse of dis- 
cretion the trial court’s determination will not be dis- 
turbed, and a sentence within the limits prescribed by 
the statute will not be disturbed in the absence of an 
abuse of discretion. 

Two judges after presentence hearings have denied 
appellant probation. Appellant’s appeal is premised on 
the excessiveness of the sentence and the denial of pro- 
bation. Both judges imposed a sentence of 50 days in 
jail and a fine of $500. As we said in the first case: 
“Tt would appear to us that the court could in this case 
either grant probation or impose a sentence such as 
here imposed and, * * * neither course would be an 
abuse of discretion.” We have, therefore, already deter- 
mined the issues presented by this appeal adversely to 
the appellant. A holding of this court on a first appeal 
becomes the law of the case on a retrial of the same 
issues unless on a second trial the facts are materially 
and substantially different. Landmesser v. Ahlberg, 
184 Neb. 182, 166 N. W. 2d 124. 

The judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, Vv. JOHN L. McCown, 
APPELLANT. 
204 N. W. 2d 85 


Filed January 26, 19738. No. 38567. 


Appeal from the district court for Gage County: WIL- 
LIAM B. Rist, Judge. Affirmed. See ante p. 495, 203 N. 
W. 2d 445, for majority opinion. 


Dalke, Carlson & Thompson, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


CLINTON, J., dissenting. 

I dissent from that portion of the court’s opinion deal- 
ing with the denial of the request of defendant’s counsel 
to examine for purposes of possible impeachment a 
previous statement of the accomplice Haynes who had 
been granted immunity by the State and called as a 
prosecution witness. I would hold that there was an 
abuse of discretion by the trial court. 

The majority opinion on the above issue rests its con- 
clusion upon a claimed failure of counsel to make use 
of the discovery statute, section 29-1912, R. S. Supp., 
1972. A careful examination of this statute clearly 
shows it does not require or authorize the production 
of a statement given by a witness or a codefendant. 
Neither was discovery by deposition under section 29- 
1917, R. S. Supp., 1972, available to the defendant. He 
could not compel his alleged accomplice or codefendant 
to testify, for to require the codefendant to do so would 
necessarily be to compel him to testify against himself. 
The defendant could not give his accomplice an im- 
munity bath as could the State. 

The conviction of the defendant rested almost com- 
pletely upon the testimony of Haynes. It is funda- 
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mentally unfair to deny an opportunity to examine prior 
statements of an accomplice who has been granted im- 
munity and who has the strongest of motives for lying 
or coloring his testimony. The majority opinion says: 
“We cannot see how McCown on the record could have 
been prejudiced by its refusal.” The truth is we do 
not know and cannot know whether there is prejudice 
because the statement is not in the record. If the trial 
court refuses to require production of a prior statement 
of the witness, the statement should be made a part of 
the record on appeal in order that the defendant will 
not be deprived of an opportunity to show that the trial 
judge abused discretion in refusing to grant the demand 
and that the defendant was harmed by such ruling. 
Gaskin v. State (Tex.), 353 S. W. 2d 467. The majority 
opinion characterizes the request of counsel as a mo- 
tion for a recess. It was not exclusively a motion for 
a recess as the majority opinion indicates. The prin- 
cipal request was a motion to produce, and this the 
trial court denied and as a result the statement did not 
get into the record. 

Nebraska cases such as Erving v. State, 174 Neb. 90, 
116 N. W. 2d 7, do not seem applicable under their 
very different facts. The proper rule which should be 
applicable here is as set forth in State v. Bachman, 
41 Nev. 197, 168 P. 733. 

I would require the State to produce the statement 
for examination by the defendant’s counsel, and if the 
statement contains relevant and material matter in- 
consistent with the trial testimony of the witness and 
which could reasonably have affected the outcome, then 
that a new trial be granted. 
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Lanz v. Lanz 


Patricia LANZ, APPELLANT, Vv. LARRY LANZ, APPELLEE. 
203 N. W. 2d 761 


Filed January 26, 19738. No. 38607. 


1. Divorce: Parent and Child. In determining the question of who 
should have the care and custody of children upon divorce, the 
paramount consideration is the best interests and welfare of 
the children. 

If the circumstances of the parties change and 
it is in the best interests of the children, the court may from 
time to time revise or alter a divorce decree so far as custody, 
care, and maintenance of children is concerned. 

3. Divorce: Parent and Child: Appeal and Error. In cases in- 
volving determinations of child custody, the findings of the 
trial court, both as to an evaluation of the evidence and as to 
the matter of custody, will not be disturbed unless there is a 
clear abuse of discretion. 


Appeal from the district court for Sheridan County: 
Rosert R. Moran, Judge. Affirmed as modified. 


Michsel V. Smith, for appellant. 


Wright & Simmons, John F. Wright, and John F. Sim- 
mons, for appellee. 


Heard before WuitE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLintTon, JJ. 


NEWTON, J. 

This is a proceeding to determine custody of the three 
minor children of the parties. The district court awarded 
custody to the defendant, entered judgment for plain- 
tiff for $1,000 due on child support payments previously 
decreed, and taxed costs to the plaintiff. We affirm the 
judgment of the district court except with reference to 
costs. 

Plaintiff obtained a decree of divorce on November 19, 
1969, and was awarded custody of the children. Evi- 
dence adduced in support of defendant’s petition for a 
change of custody strongly supports the award of cus- 
tody to defendant. Since the divorce plaintiff has failed 
to maintain a proper home for the children and has, on 
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the whole, been guilty of disregarding or neglecting the 
interests of the children. It is conceded that since her 
divorce plaintiff has borne one illegitimate child; and 
has entered into a series of sexual relationships with a 
number of different men, traveled with some on occasion, 
and lived with at least two. Most of these relationships 
appear to have occurred in the various homes plaintiff 
established for herself and the children. Defendant has 
remarried, has steady employment, has established a 
home, and his wife joined with him in his plea for 
custody. 

The record fully supports the decision of the district 
court which appears to be in the best interests of the 
children. The following fundamental rules appear to 
be applicable. 

“In determining the question of who should have the 
care and custody of children upon divorce, the para- 
mount consideration is the best interests and welfare 
of the children. * * * 

“If the circumstances of the parties change and it 
is in the best interests of the children, the court may 
from time to time revise or alter a divorce decree so 
far as custody, care, and maintenance of children is 
concerned. * * .* 

“In cases involving determinations of child custody, 
the findings of the trial court, both as to an evaluation 
of the evidence and as to the matter of custody, will not 
be disturbed unless there is a clear abuse of discretion.” 
Phillips v. Phillips, 188 Neb...89, 195 N. W. 2d 160. 

The judgment of the district court is affirmed with 
the exception that costs in the district court and in this 
court are taxed to the defendant and plaintiff is allowed 
the sum of $500 for the services of her attorney in the 
district and Supreme Courts. 

Arecains AS MODIFIED. 


uh, 
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STATE OF NEBRASKA, APPELLEE, V. JOHN NELSON, APPELLANT. 
2038 N. W. 2d 785 


Filed January 26, 1978. No. 38685. 


Criminal Law: Sentences: Constitutional Law: Time. A criminal 
sentence in which the court considered prior time spent by de- 
fendant in custody may be consistent with state and federal 
constitutional guarantees of due process and with the federal 
constitutional guarantee of equal protection, although the rec- 
ord at the sentencing hearing is silent on the subject. 


Appeal from the district court for Douglas County: 
Donato J. HAMILTON, Judge. Affirmed. 


John Nelson, pro se. 


Clarence A. H. Meyer, Attorney General, and Melvin 
K. Kammerlohr, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, Newton, and CLInTon, JJ. 


SmiTH, J. 

Defendant moved the district court for credit on his 
criminal sentence, the credit to be prior time he had 
spent in county jail. The court overruled the motion, 
and defendant appeals. He contends that the ruling vio- 
lated constitutional guarantees of due process and equal 
protection. 

Defendant pleaded guilty to embezzlement of more 
than $100. The district court on October 26, 1970, sen- 
tenced him to imprisonment for an indeterminate period 
of 1 to 3 years. The minimum and maximum periods 
prescribed by statute were 1 and 7 years. See §§ 28- 
506 and 28-539, R. R. S. 1943. 

The judge who heard the motion was the judge who 
pronounced sentence. He found that in the sentencing 
of defendant he had considered the prior time spent in 
custody. Cf. § 83-1,106(1) and (5), R. S. Supp., 1972: 
Laws 1969, c. 817, § 37, p. 3091. The journal is silent, 
and no verbatim record of the sentencing hearing is be- 
fore us. 
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Had the judge resentenced defendant, he clearly would 
have imposed a sentence with the same net time for 
defendant to serve. In doing so, he would not have 
penalized a defendant for attacking the sentence. Cf. 
North Carolina v. Pearce, 395 U. S. 711, 89 S. Ct. 2072, 
23 L. Ed. 2d 656 (1969). The resentence furthermore 
would not have discriminated against an indigent unable 
to tender a monetary bond. 

A criminal sentence in which the court considered 
prior time spent in custody may be consistent with state 
and federal constitutional guarantees of due process 
and with the federal constitutional guarantee of equal 
protection, although the record at the sentencing hear- 
ing is silent on the subject. 

AFFIRMED. 


THe First NATIONAL Bank oF McCook, McCook, 
NEBRASKA, A CORPORATION, APPELLEE, v. RONALD W. 


HULL, ALSO KNOWN AS R. W. HULL, ET AL., APPELLANTS. 
204 N. W. 2d 90 


Filed February 2, 1973. No. 38224. 


1. Repleyin: Pleadings. The right to amend is as liberally ac- 
corded in replevin actions as in other causes. 

2. Contracts: Evidence: Trial. Parol evidence is inadmissible to 
vary a written agreement complete on its face. 

38. Contracts: Alteration of Instruments. The filling of blanks in 
a written instrument is not, strictly speaking, an alteration of 
the instrument. Where a blank is filled in after the execution 
and delivery of a written instrument, it is a question of au- 
thority to do so. 


The right to fill blanks in written instru- 
ments after execution and delivery is based upon an assump- 
tion of consent, in the absence of specific instructions, and the 
leaving of such blanks is considered to imply authority to fill 
them, and creates an agency in the receiver to do so in the 
way contemplated by the maker. 

: To require the discharge of a party to a 
written instrument on the ground of alteration, it must appear 
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that the alteration was both material and fraudulent. 

. Where an instrument has been executed in 
duplicate, the unauthorized alteration of one of the copies does 
not ordinarily affect the validity, operation, or effect of the 
other copy. 


Appeal from the district court for Red Willow County: 
Jack H. HenprIx, Judge. Affirmed as modified and re- 
manded with directions. 


M. J. Bruckner of Marti, O’Gara, Dalton & Bruckner 
and Sara Jane Cunningham, for appellants. 


Russell, Colfer, Lyons, Wood & Carroll and Cline, Wil- 
liams, Wright, Johnson & Oldfather, for appellee. 


Heard before SPENCER, BosLAUGH, SmirH, McCown, 
NEWTON, and CLInToN, JJ. 


NEWTON, J. 

This is a replevin action based on two security agree- 
ments. Judgment was entered for plaintiff. Defendant’s 
assignments of error are: (1) That plaintiff was er- 
roneously permitted to amend its petition by substituting 
a duplicate copy of the security agreement; (2) that 
parol evidence of an agreement for further credit was 
wrongfully excluded; and (3) that there was a material 
alteration of the security agreement. We affirm the 
judgment of the district court. 

The first security agreement was executed in duplicate 
and a copy retained by each party. The agreement, as 
signed by the defendant R. W. Hull, provided: ‘“Sep- 
tember 3, 1965 R. W. Hull.. ., a resident of #3 Park- 
view Addition ... McCook... Red Willow ... Nebraska 
. .. (hereinafter called ‘DEBTOR’), for consideration 
grants to 
Name: FIRST NATIONAL BANK 
Office Address: McCOOK, NEBRASKA (hereinafter 
called ‘SECURED PARTY’) a security interest in the 
following property and any and all additions, acces- 
sions and substitutions thereto or therefore (herein- 
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after called the ‘COLLATERAL’): All the motor vehi- 
cles listed and described on the attached sheet desig- 
nated Exhibit A, now owned or after acquired 

“Mark if applicable [ ] (a) All of Debtor’s inventory 
including all goods, merchandise, raw materials, goods 
in process, finished goods and all other tangible per- 
sonal property now owned or hereafter acquired and 
held for sale or lease or furnished or to be furnished 
under contracts of service or used or consumed in Deb- 
tor’s business (all hereinafter called the ‘Inventory’), 
and in contract rights with respect thereto and proceeds 
of both. Without limitation the term ‘Inventory’ in- 
cludes All Petroleum products, tires and other motor 
vehicle supplies, now owned or after acquired 

“Mark if applicable [ X ] (b) All accounts, notes, 
drafts, chattel paper, acceptances and other forms of 
obligations and receivables now or hereafter received 
by or belonging to Debtor for goods sold by it or.for 
services rendered by it, all guaranties and securities 
therefor, all right, title and interest of Debtor in the 
merchandise which gave rise thereto including the right 
of stoppage in transit, and all rights of Debtor earned 
or yet to be earned under contracts to sell goods or 
render services and in the proceeds thereof. 

“The security interest granted hereby is to secure 
payment of the indebtedness evidenced by a certain 
promissory note xxxxx payable to the Secured Party, 
or order, xxxx together with renewals thereof and such 
additional sums as may hereafter be advanced to the 
Debtor or expended by the Secured Party or its assigns 
on behalf of the Debtor or his assigns for any purpose 
whatsoever and evidenced by notes, drafts, open ac- 
count, or otherwise, with interest thereon at rates to 
be fixed at the time of advancing or expending such 
additional sums, provided, however, that the making of 
any such advances or expenditures shall be optional with 
Secured Party, or its assigns; and this security agree- 
ment shall secure the payment of any and all exten- 
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sions or renewals and successive extensions or renewais 
of said note or notes, and of any indebtedness at any 
time owing to Secured Party, or its assigns, and shall 
further secure the payment of any and all indebtedness 
owing by Debtor to Secured Party, and for all of which 
this security agreement shall stand as a continuing 
security until paid (all of such indebtedness being re- 
ferred to as the ‘Obligations’); and the Debtor agrees 
that the Secured Party, its successors or assigns, may 
apply any payments made on the Obligations secured 
hereby, at its option, on any of the notes or other in- 
debtedness secured hereby.” 

The security agreement was executed on 1 September 
3, 1965. On September 2, 1965, defendant R. W. Hull 
executed a financing statement which provided: “3. 
This Financing Statement covers the following indicated 
types or described items of property as collateral: All 
Petroleum products, tires and other motor vehicle sup- 
plies, and all Accounts, now owned or after acquired.” 

A similar statement was executed by defendant on 
September 27, 1968, covering: ‘All Supplies, equip- 
ment, fixtures, machinery, tools, Bulk Storage Tanks 
and Loading dock and pumps.” 

Sometime after the execution of the first security 
agreement the plaintiff inserted an “x” in the box 
preceding the provision for inclusion of defendant’s in- 
ventory and also inserted the following in the paragraph 
specifying the indebtedness covered: “Note for $12,000.00 
dated August 12, 1965, and a note for $64,000 dated Sep- 
tember 3, 1965, both payable according to the tenor 
thereof.” 

Plaintiff was permitted to amend its petition by sub 
stituting the defendant’s unchanged copy of the security 
agreement for the bank’s copy which had been changed 
as noted. Defendants insist this cannot be done and 
cite State Farm Mutual Auto. Ins. Co. v. Drawbaugh, 
159 Neb. 149, 65 N. W. 2d 542, which holds that a plain- 
tiff in replevin must prove the title as he pleads it. In 
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that case ownership of the property in question was 
alleged when, in fact, plaintiff had only a “special 
ownership” and the petition was not amended in this 
regard. In the present case, only a special ownership 
under the security agreement was ever pleaded and the 
amendment in no way changed this factor. Possession 
of the replevined property was obtained under the secur- 
ity agreement. “The general rules governing the amend- 
ment of pleadings in civil actions generally, * * *, are 
applicable to amendments in replevin actions.” 46 Am. 
Jur., Replevin, § 107, p. 60. Of similar import are 
Pekin Plow Co. v. Wilson, 66 Neb. 115, 92 N. W. 176; 
Tackaberry & Co. v. Gilmore & Ruhl, 57 Neb. 450, 78 
N. W. 32. We conclude that defendant’s first assignment 
is without foundation. 

Defendant sought to introduce evidence indicating that 
plaintiff had agreed to extend further credit to him 
and failed to do so. This evidence was directly con- 
tradictory of the provisions of the written security 
agreement stating that additional advances “shall be 
optional with Secured Party.” In this respect the secur- 
ity agreement was complete on its face and “Parol evi- 
dence is inadmissible to vary a written agreement com- 
plete on its face.” See Jenkins v. Watson-Wilson Transp. 
System, Inc., 183 Neb. 634, 163 N. W. 2d 123. 

As a defense to this action, defendant relied primarily 
on the assertion that there had been a material altera- 
tion of the security agreement. The first alteration 1s 
in regard to specification of the notes representing the 
indebtedness secured. Defendant does not deny that 
this was a correct statement of the indebtedness at the 
time the agreement was executed. Under such circum- 
stances the element of fraud could not be involved and 
since it is apparent that indebtedness was owing by de- 
fendant to plaintiff, the specification of that indebtedness 
cannot be considered a material alteration. 

The second alteration was by insertion of an “x” in 
the box prefacing the paragraph showing coverage of 
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the debtor’s inventory. At the time of its execution, 
the security agreement included under this printed para- 
graph the typewritten statement: “All Petroleum prod- 
ucts, tires and other motor vehicle supplies, now owned 
or after acquired.” The fact that this was typed in as 
a part of this paragraph indicated that the provisions 
of the paragraph were intended to be applicable. Fur- 
ther evidence of such intention may be found in the 
provisions of the financing statements covering prop- 
erty generally classified as “inventory.” Again the ele- 
ment of fraud is lacking in that the alteration was in 
line with the apparent intent of the parties as evidenced 
by these written instruments. 

Section 3-115 (1) and (2), Commercial Paper, of the 
Uniform Commercial Code, provides: “(1) When a paper 
whose contents at the time of signing show that it is 
intended to become an instrument is signed while still 
incomplete in any necessary respect it cannot be en- 
forced until completed, but when it is completed in ac- 
cordance with authority given it is effective as completed. 

“(2) If the completion is unauthorized the rules as to 
material alteration apply (section 3-407), even though 
the paper was not delivered by the maker or drawer; 
but the burden of establishing that any completion is 
unauthorized is on the party so asserting.” 

“The filling of blanks in a written instrument is not, 
strictly speaking, an alteration of the instrument. Where 
a blank is filled in after the execution and delivery of 
a written instrument, it is a question of authority to do 
so. ee * p 

“The right to fill blanks in written instruments after 
execution and delivery is based upon an assumption of 
consent, in the absence of specific instructions, and the 
leaving of such blanks is considered to imply authority 
to fill them, and creates an agency in the receiver to 
do so in the way contemplated by the maker.” Mazanec 
v. Lincoln Bonding & Ins. Co., 169 Neb. 629, 100 N. W. 
2d 881. This principle, however, would not apply to 
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the placing of the “x” in the blank square of a security 
instrument of the type here involved, where the form 
is designed to make the paragraph following the square 
inapplicable if the square is not marked with the “x”. 
We wish to make it clear that in this case the authority 
to mark the square with the “x” arises from the fact 
the parties had indicated that that paragraph was to 
be applicable by causing to be typed therein the mate- 
rial previously referred to. 

Section 3-407 (2), Commercial Paper, of the Uniform 
Commercial Code, provides: ‘(2) As against any person 
other than a subsequent holder in due course 

“(a) alteration by the holder which is both fraudulent 
and material discharges any party whose contract is 
thereby changed unless that party assents or is pre- 
cluded from asserting the defense: 

“(b) no other alteration discharges any party and the 
instrument may be enforced according to its original 
tenor, or as to incomplete instruments according to the 
authority given.” Comment 3 b. under this section 
provides: “There is no discharge where a blank is 
filled in the honest belief that it is as authorized; * * *.” 

It will be noted that to void an instrument any alter- 
ation must be both material and fraudulent and that an 
incomplete instrument may be completed in accordance 
with the intention of the parties. We believe the changes 
made in the plaintiff’s copy of the security agreement 
were valid under the criteria provided. 

Irrespective of the foregoing, there is another ground 
on which the plea of alteration must be disallowed. As 
previously mentioned, plaintiff amended its petition so 
that it is based on the unaltered duplicate copy of the 
security agreement. “Where an instrument has been 
executed in duplicate, the unauthorized alteration of one 
of the copies does not ordinarily affect the validity, oper- 
ation, or effect of the other copy.” 4 Am. Jur. 2d, 
Alteration of Instruments, § 10, p. 12. See, also, Jones 
v. Hoard, 59 Ark. 42, 26 S. W. 193; Stine v. Oasis Oil 
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Co. (Tex. Civ. App.), 290 S. W. 302; Singer v. Murphy, 
338 Ill. 620, 170 N. E. 777; Barkley v. Atlantic Coast 
Realty Co., 170 N. C. 481, 87 S. E. 219; Phillips v. Sipsey 
Coal Mining Co., 218 Ala. 296, 118 So. 513; Barr v. 
Ferris, 41 Cal. App. 2d 527, 107 P. 2d 269. 

After the amendment of plaintiff’s petition to set out 
the unchanged duplicate of the security instrument 
executed on September 3, 1965, the property which 
plaintiff was entitled to recover was limited to that 
described in this instrument and the security agree- 
ment dated September 27, 1968. This comprised all 
motor vehicles, petroleum products, tires, motor vehicle 
supplies, all other supplies, equipment, fixtures, ma- 
chinery, tools, bulk storage tanks, loading dock, pumps, 
and accounts receivable. If there were any other items 
taken under the order of replevin, they are to be re- 
turned to the defendant. 

The judgment of the district court is affirmed as to 
all items properly taken under the order of replevin, 
but the court is directed to ascertain if any other items 
were taken, and, if so, order their return to the de- 
fendant and enter judgment for resulting damages, if 
any. The cross-appeal is disallowed. 

AFFIRMED AS MODIFIED AND REMANDED 
WITH DIRECTIONS. 

Waite, C. J., participating on briefs. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion herein, 
which I believe is based upon a misconception of both 
the facts and the law. 

The words “All Petroleum products, tires and other 
motor vehicle supplies, now owned or after acquired” 
were typed in by some person at the bank. The exam- 
ination of that entire section reveals that “All Petroleum 
products, tires and other motor vehicle supplies, now 
owned or after acquired,” were part of the description 
of the term “Inventory,” contained in that section. The 
inventory so described was to be pledged only if the 
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“Mark if applicable” box was actually marked. Some- 
one connected with the bank marked that box, without 
the defendant’s consent, and after the agreement was 
signed. (Exhibit 23.) Defendant’s copy of the security 
agreement, which is the copy on which the bank is 
now attempting to rely for its replevin, was not marked 
in that section. It does not require a legal proposition 
to show that “All Petroleum products, tires and other 
motor vehicle supplies, now owned or after acquired,” 
were not pledged unless the pertinent box was marked. 
A rather simple understanding of basic English seems 
to make this abundantly clear. 

It is obvious that the defendant had a line of credit 
with the bank and that he fully performed the condi- 
tions of the agreement granting the line of credit. Yet 
the president of the bank, for his own purposes, ignored 
and violated that agreement. The following questions 
and answers are from his deposition: “‘Isn’t it a fact 
that he always made his payments in accordance with 
the $12,000 program?’ Answer. ‘If you want to go by 
the record, that’s true.’ Question: ‘According to the 
record he paid more than that, isn’t that a fact?’ An- 
swer: ‘“That’s true.’ Question: ‘Would you kindly 
tell us why you had enough?’ Answer: ‘Because he 
spend (sic) too much money.’ Question: ‘What do 
you mean by, spent too much money?’ Answer: ‘Wel}, 
he ran out of money. I wasn’t going to loan him any 
more. That’s all there was to it.’ Question: ‘Well, he 
ran out of money because you refused to keep your 
commitment, isn’t that right?’ Answer: ‘I refused to 
loan him any more money.’ Question: ‘That’s why he 
ran out of money?’ Answer: ‘Definitely. I refused 
to loan him any more money; that’s why he ran out of 
money.’ Question: ‘Now, why did you refuse to lend 
him any more money?’ Answer: ‘Because I didn’t 
want to lend him any more money.’ Question: ‘You 
didn’t have a good reason?’ Answer: ‘I had my own 
reason. Just didn’t want to loan him any more money.’ 
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Question: ‘What was your reason?’ Answer: ‘I didn’t 
want to loan him any more money.’ Question: ‘That’s 
your only reason?’ Answer: ‘That’s my reason.’” 

After refusing to honor its commitments to provide 
defendant with working capital, thus forcing him to 
close his doors, the bank then took all his security at 
a time when he was paying down his indebtedness, and 
then made no effort to satisfy the remaining indebtedness 
with that security. As of the date of trial, which was 
almost 1 year after the original taking, all the defend- 
ant’s property was still sitting in a storage lot and 
warehouse, depreciating and deteriorating in the ele- 
ments. 

Sections 1-203 and 9-504, Nebraska Uniform Com- 
mercial Code, impose on the secured party the respon- 
sibility of proceeding in good faith and in a commercially 
reasonable manner in disposing of the collateral. The 
plaintiff’s actions in this case do not meet either of these 
requirements. Good faith on the part of the bank has 
been totally lacking in all phases of the case. 

Defendant contends that the alteration of the security 
agreement of 1965 was material, and it is therefore void. 
ITagree. The majority opinion assumes a consent to uni- 
laterally fill in certain blanks. I disagree. Further- 
more, the bank president was not merely filling in 
blanks when he made the alterations. In addition, he 
added crossed out words and added others, clearly 
changing the original intent. This is evidenced by a 
comparison of the pertinent provisions of the copies of 
the security agreement of September 3, 1965. Where a 
party to a written instrument unilaterally fills in cer- 
tain blanks, changes certain language, and marks as 
applicable certain paragraphs which at the time of the 
signing of the agreement were not marked as applicable, 
the alterations are material, fraudulent, and void the 
agreement. 

The following from the defendant’s brief is very 
pertinent: “This entire case revolves around the ques- 
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tion of what consideration was offered to Mr. Hull to 
induce him to make the pledges contained in the secur- 
ity agreements of September 3, 1965, and September 
27, 1968. If the only consideration to be offered by the 
Bank were the notes of $12,000 dated August 12, 1965, 
and a note for $64,000 dated September 3, 1965, then 
why were those figures not inserted at the time of the 
execution of the agreement, and why did the originai 
agreement refer to the ‘note’ rather than ‘notes’, and 
why would a man pledge $80,000 additional collateral 
for the same consideration that he already had?” 

Clearly, the alteration in the present case was mate- 
rial, because it limited the bank’s obligation to specific 
notes of $12,000 and $64,000, and renewals thereof, 
whereas the unaltered copy did not limit the bank’s 
obligation in any way. Also, at the time of execution 
the words “of even date herewith” were crossed out, 
thus evidencing an intention not to limit the bank’s 
chligations to notes executed on September 3, 1965. 
Nevertheless, in 1967, the bank president unilaterally 
inserted a note “of even date,” i. e., $64,000 note dated 
September 3, 1965. Furthermore, the altered original 
caused the defendant Hull to pledge his inventory, 
which at that time was valued somewhere between 30 
and 40 thousand dollars. This was clearly not intended 
by the defendant when he signed the instrument, nor 
was it possible for him to pledge his inventory at that 
time because it was already pledged to Champlin Pe- 
troleum Company. 

In this case we are aborting our law on material alter- 
ation. To allow the plaintiff bank to stand on the de- 
fendant’s unaltered copy of the security agreement, as 
the majority opinion does, violates the principle au- 
nounced in our previous cases. In effect it permits the 
bank to unilaterally alter the agreement and then, when 
discovered and exposed, adopt a position which is no 
worse than the position it was in before it altered the 
security agreement. It encourages fraud and deceit. 
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This is evidenced by the fact that until the defendant’s 
unaltered copy was produced when his deposition was 
taken 11 days prior to the trial, the bank’s chief execu- 
tive officer, who later admitted to altering the agree- 
ment, had steadfastly maintained under oath that he 
had never altered any of the security agreements. 

When we adopted the Uniform Commercial Code we 
armed the banking industry with a sweeping and power- 
ful instrument called the security agreement. To per- 
mit the bank, as the majority opinion does, to alter this 
powerful instrument unilaterally and with impunity, 
makes a mockery of the long-established sanctity of 
the written contract, and reduces the individual to a 
helpless eunuch in his dealings with the banking in- 
dustry under the Uniform Commercial Code. 

There is little question the replevin procedure em- 
ployed herein is unconstitutional under Fuentes v. Shevin 
(1972), 407 U. S. 67, 92 S. Ct. 1983, 32 L. Ed. 2d 556. 
While the defendant is not relying on the unconstitution- 
ality of the statute but rather on the merits of his case, 
I make this observation to call the Bar’s attention to 
the unconstitutionality of our present replevin statute. 

SmitH, J., joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. SIE BROOKS, APPELLANT. 
204 N. W. 2d 86 


Filed February 2, 1973. No. 38625. 


1. Criminal Law: Arrest. A peace officer may arrest a person 
without a warrant if he has reasonable cause to believe that 
a felony is being committed or has been committed. 

2. Criminal Law: Arrest: Searches and Seizures. Where a peace 
officer has reasonable cause to believe that a sale of narcotics 
is taking place inside a residence, exigent circumstances may 
justify his entering the residence for the purpose of making 
an arrest without prior disclosure of his authority and purpose. 

8. Criminal Law: Trial. It is improper and generally prejudicial 
for a prosecuting attorney in a criminal case to declare to the 
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jury his personal belief in the guilt of the defendant unless 
the belief is expressed as a deduction from the evidence. 


4, A prosecuting attorney in a criminal case 
should ‘Rieke no reference or comment upon the failure of the 
defendant to testify. 

5. : A comment or reference to the defendant’s 


failure to testify may not be prejudicial error where the evi- 
dence of guilt is conclusive. 


Appeal from the district court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


J. William Gallup of Schrempp & Bruckner, for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and James J. 
Duggan, for appellee. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLIinTon, JJ. 


BOsLAuGH, J. 

The defendant appeals from a conviction for unlaw- 
ful possession of heroin. The assignments of error re- 
late to the ruling on a motion to suppress and misconduct 
of the prosecuting attorney. 

On August 12, 1971, two police officers entered a resi- 
dence at 1209 North 34th Street in Omaha, Nebraska. 
The warrant which they held to search the premises at 
that address did not authorize them to enter the prem-— 
ises without giving notice of their authority and pur- 
pose. See § 29-411, R. S. Supp., 1972. 

As the officers walked up to the door, they saw the 
screen door was closed but the door itself was open 
between 1 and 2 feet. The officers could see a man, later 
identified as James Horn, and a woman inside the house 
standing near the door. The woman was handing money 
to Horn who was holding five “pipes” or packets of 
aluminum foil. The officers concluded they were wit- 
nessing a sale of narcotics. They opened the screen 
door, entered the house, and arrested Horn. 
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After they had entered the house they proceeded to 
serve and execute the search warrant. The defendant 
was found in a bedroom on the second floor. An alumi- 
num package containing heroin was lying on top of a 
dresser in the bedroom. 

The defendant contends that since the officers en- 
tered the house without giving notice of their authority 
and purpose before entering, the search was illegal and 
his motion to suppress should have. been sustained. 

The house at 1209 North 34th Street had been under 
surveillance by the police. The officers had information 
there was drug traffic in this area; that the defendant 
rented the property; and that Horn was selling drugs 
for the defendant. These facts and circumstances, to- 
gether with what the officers observed through the open 
door, were sufficient to justify the immediate arrest of 
Horn without a warrant. A peace officer may arrest 
a person without a warrant if he has reasonable cause to 
believe that a felony is being committed or has been 
committed. § 29-404.02, R. S. Supp., 1972. The exigent 
circumstances here were sufficient to justify the entry 
into the house to make the arrest without a prior dis- 
closure of authority or purpose. See, People v. Maddox, 
46 Cal. 2d 301, 294 P. 2d 6; Ker v. California, 374 U. S. 
23, 83 S. Ct. 1623, 10 L. Ed. 2d 726. Since their entry 
into the house was lawful, the officers could then pro- 
ceed to serve and execute the search warrant. 

The alleged misconduct of the prosecuting attorney 
occurred during the arguments to the jury. In his clos- 
ing argument the prosecuting attorney made a state- 
ment to the effect that “he was personally convinced of 
the Defendant’s guilt.” The defendant’s motion for a 
mistrial was overruled and the jury was admonished 
to disregard the statement. 

It is improper and generally prejudicial for a prosecut- 
ing attorney in a criminal case to declare to the jury 
his personal belief in the guilt of the defendant unless 
the belief is expressed as a deduction from the evidence. 
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_ Wamsley v. State, 171 Neb. 197, 106 N. W. 2d 22. The 
record does not show that the belief expressed was not 
a deduction from the evidence, and the trial court in- 
dicated that he considered it to be the prosecuting at- 
torney’s “own interpretation of the evidence.” The 
record does not show the failure to grant a mistrial was 
erroneous, 

During his argument, defense counsel made a state- 
ment concerning something the defendant said when 
the police entered the bedroom. The prosecuting attor- 
ney objected to the statement saying: “* * * there is 
no evidence in the record about Mr. Brooks saying any- 
thing, because he did not take the stand.” The defend- 
ant objected and moved for a mistrial which was over- 
ruled. The jury was directed to disregard the state- 
ment and, at the defendant’s request, the jury was in- 
structed to draw no conclusion or inference from the 
fact the defendant did not testify. 

Section 29-2011, R. R. S. 1943, provides that no refer- 
ence or comment should be made upon the defendant’s 
failure to testify. Such a comment may be a violation 
of the federal constitutional rights of the accused. See 
Griffin v. California, 380 U. S. 609, 85 S. Ct. 1229, 14 L. 
Ed. 2d 106. The rule is one of long standing in this 
state and there is no justification for the failure of a 
prosecuting attorney to abide by it. 

The comment in this case was made in connection 
with an objection and appears to have been inadvertent 
rather than a deliberate statement made as a part of 
the argument of the State. The evidence of guilt in 
this case is clear. We have stated that such a com- 
ment is not prejudicial where the evidence of guilt is 
conclusive. Bruntz v. State, 137 Neb. 565, 290 N. W. 
420. Under the circumstances in this case we determine 
that the denial of a mistrial was within the discretion 
of the trial court. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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McCown, J., dissenting. 

The majority opinion is entirely correct in stating 
that there is no justification for the misconduct of the 
prosecuting attorney. The court holds that such con- 
duct was not prejudicial because other evidence of guilt 
was “conclusive,” resting that opinion upon Bruntz v. 
State, 137 Neb. 565, 290 N. W. 420. That case reversed 
a conviction because the county attorney, in argument 
to the jury, said: “The defendant does not get on the 
stand to tell you about this case.” While this court 
recognized the rule that reversal was not required 
where the evidence of guilt was conclusive, it limited 
its acceptance of the rule to the situation “where the 
evidence of guilt is so conclusive that all will agree 
that no other factor could possibly have influenced the 
result, and not otherwise.” This court reversed the 
conviction in Bruntz on the sole ground of the comment 
upon the defendant’s refusal to testify. It said: “It 
is not our purpose, however, to encourage violations of 
the statute, nor have we the right to speculate in any 
case on whether prejudice has resulted from the com- 
ment. The only possible aim of such a remark is to 
thwart the statute.” 

The Bruntz case was some 25 years before Griffin v. 
California, 380 U. S. 609, 85 S. Ct. 1229, 14 L. Ed. 2d 
106. In 1965, Griffin held: “(T)hat the Fifth Amend- 
ment, in its direct application to the federal govern- 
ment, and in its bearing on the States by reason of the 
Fourteenth Amendment, forbids either comment by the 
prosecution on the accused’s silence or instructions by 
the court that such silence is evidence of guilt.” Since 
Griffin, comments by the prosecution upon the defend- 
ant’s failure to testify have been a violation of constitu- 
tional rights as well as a violation of the Nebraska 
statutes. 

Section 29-2011, R. R. S. 1943, prohibiting “any com- 
ment made upon” the neglect or refusal of an accused 
to testify has been in effect at least since 1913. Even if 
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the violation here were limited solely to the comment 
on the failure to testify, that violation should not be 
treated indulgently upon the theory that it may have 
been inadvertent rather than deliberately planned. The 
effect on the defendant’s rights is exactly the same 
whether the violation occurs deliberately or inadvert- 
ently. It is hard to believe that a statute which has been 
in effect in Nebraska for so long was inadvertently vio- 
lated by any prosecuting attorney. 

In addition to commenting upon the defendant’s fail- 
ure to testify, the prosecuting attorney, in closing argu- 
ment, also made a statement that he was personally 
convinced of the defendant’s guilt. A portion of Canon 
15 of the former Canons of Professional Ethics of the 
American Bar Association provided: “It is improper 
for a lawyer to assert in argument his personal belief 
in his client’s innocence or in the justice of his cause.” 
Disciplinary Rule 7-106(C) (4) of the Code of Pro- 
fessional Responsibility, adopted by this court April 
10, 1970, provides in part that: “In appearing in his 
professional capacity before a tribunal, a lawyer shall 
not: Assert his personal opinion * * * as to the guilt 
or innocence of an accused; but he may argue, on his 
analysis of the evidence, for any position or conclusion 
with respect to the matters stated herein.” 

This court for many, many years has held that the 
expression of the personal opinion of the prosecutor in 
a criminal prosecution, not based on the evidence, in 
arguing the case to the jury is improper and should be 
condemned. See Wamsley v. State, 171 Neb. 197, 106 
N. W. 2d 22. That case also held that even though 
an improper expression of personal opinion standing alone 
might not constitute prejudicial error sufficient to re- 
quire a new trial, the cumulative effect of more than 
one irregularity might be sufficient to deprive the de- 
fendant of the constitutional right to a public trial by 
an impartial jury. This court quoted the following lan- 
guage with approval: “The doctrine of harmless error 
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does not apply where accused has been deprived of a 
substantial right, and it will not be extended to such 
an extent as to deprive accused of a fair trial, or a trial 
on the merits.” 

The majority opinion here, in referring to the state- 
ment of personal belief of the prosecutor in the guilt 
of the defendant, states: “The record does not show 
that the belief expressed was not a deduction from the 
evidence * * *.” We might add, the record does not 
show that the belief expressed was a deduction from 
the evidence. The language of Disciplinary Rule 7- 
106(C) (4) does not permit an expression of personal 
opinion as to guilt or innocence of an accused under any 
circumstances, but only permits an argument on an 
analysis of the evidence for a position or conclusion 
of guilt or innocence. 

There should be no compromise with ethical stand- 
ards of proper trial conduct, much less the tacit accept- 
ance of even an unintentional violation of the statutory 
and constitutional rights of a defendant accused of 
crime. In the words of this court in Bruntz v. State, 
supra, “If we treat violation indulgently, we shall soon 
—in the words of Pope—‘first endure, then pity, then 
embrace.’ ” 


RACHEL K. GALLAGHER ET AL., APPELLEES, Vv. CITY OF 
OMAHA, A MUNICIPAL CORPORATION, ET AL., APPELLANTS, 
IMPLEADED WITH H. F. JACOBBERGER ET AL., APPELLEES, 
CITIZENS TO SAVE ELmMwoop PARK, INC., A NONPROFIT 
NEBRASKA CORPORATION, INTERVENER-APPELLEE. 
204 N. W. 2d 157 


Filed February 9, 1973. No. 38485. 


1, Dedication: Municipal Corporations: Deeds: Parks and Public 
Grounds. Where dedication is made to the public for a de- 
fined purpose, neither the Legislature, municipality, its suc- 
cessor, nor the general public has any power to use property 
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for any other purpose than the one designated, whether use be 
public or private, or whether dedication is a common-law or 
statutory dedication, notwithstanding that changed use may be 
advantageous to the public. 


: Where park property has 
been acquired by the municipality especially for park use with 
funds from the sale of bonds specifically authorized by the 
electors for that purpose, the city is a trustee of the property 
for such purpose, but in this case may divert the property from 
such use if it is clearly authorized to do so by the Legislature, 
at least where the property is no longer needed for park 
purposes. 

38. Statutes: Municipal Corporations: Contracts: Parks and Public 
Grounds. L. B. 1409, Laws 1969, c. 846, p. 3185, did not au- 
thorize a metropolitan city to enter into an agreement with 
the Board of Regents of the University of Nebraska for the 
joint use of park property. 

4, Statutes: Municipal Corporations: Contracts. In the absence of 
statutory authority, a city has no power to enter into contracts 
which curtail or prohibit its exercise of legislative or adminis- 
trative authority. 


Appeal from the district court for Douglas County: 
DonaLtD BropKkey, Judge. Affirmed. 


Herbert M. Fitle, Frederick A. Brown, Edward M. 
Stein, James E. Fellows, Allen L. Morrow, George S. 
Selders, Jr., Kent N.Whinnery, Verne W. Vance, Thomas 
F. Dowd, Roger G. Stanway, Richard A. Cerveny, Robert 
J. Hamer and Cline, Williams, Wright, Johnson & Old- 
father, for appellants. 


J. A. C. Kennedy, Jr., of Kennedy, Holland, DeLacy & 
Svoboda, for appellees Gallagher et al. 


Ephraim L. Marks of Marks, Claire, Hopkins, Rauth & 
Garber, for intervener-appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEewron, and CuINToN, JJ. 


CLINTON, J. 
The following statement of the nature of this case is 
taken from the brief of one of the appellants, and to 
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which no exception is taken by the other parties and 
is adopted for purposes of this opinion. 

“This was an action for declaratory and injunctive 
relief instituted by the plaintiffs, individually and on 
behalf of all citizens and taxpayers of the City of Omaha, 
on February 25, 1971, against the City of Omaha, the 
members of the Omaha City Council, the Mayor of 
Omaha, and the Board of Regents of the University of 
Nebraska, praying that a Joint Use Agreement executed 
by the City of Omaha and the Board of Regents be 
declared void and the defendants enjoined from imple- 
menting said agreement’s provisions. 

“The plaintiffs’ petition alleged that the execution of 
the Joint Use Agreement was beyond the authority of 
the City of Omaha and in violation of constitutional and 
statutory limitations on its power as a municipality. 

“The defendant answered by alleging that the Joint 
Use Agreement was authorized by the Nebraska Inter- 
local Cooperation Act, by LB 1409 (1969 Legislative 
Session), and by the constitutional, statutory and in- 
herent power of the City of Omaha and the Board of 
Regents. 

“On April 1, 1971, the lower court granted the Peti- 
tion for Intervention of the Citizens to Save Elmwood 
Park, Inc., a non-profit corporation. ... 

“The court below held the Joint Use Agreement il- 
legal, null and void, and entered judgment accordingly 
for the plaintiffs and intervenor.” 

We affirm. 

The joint use agreement recited the need of the Uni- 
versity of Nebraska at Omaha for additional parking 
for its students and of the City of Omaha for additional 
parking for Elmwood Park. It described the property 
involved which consists of a portion of Elmwood Park 
abutting the University of Nebraska at Omaha on the 
east and is referred to in the record as comprising ap- 
proximately 21 acres. The term of the agreement was 
for 45 years from March 1, 1971, to February 29, 2016. 
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It provided for the use of the property by the Univer- 
sity of Nebraska at Omaha for parking automobiles. The 
University of Nebraska at Omaha was required to make 
all the improvements thereon. It was granted ex- 
clusive use of the parking facilities from 7 o’clock a.m. 
to 10 o’clock p.m. Monday through Friday, inclusive, 
from September 1 through May 31, annually. At all 
other times the parking facilities could be jointly used. 
The Board of Regents would collect, receive, and keep 
all parking fees and could pledge the revenue to finance 
the issuance of revenue bonds. At the end of the 
term the Board of Regents had the right to remove all 
the improvements except drainage facilities and was 
required to repair any damage caused by such removal. 
Except for the right of the City to use the parking 
facilities during the period of nonexclusive use, no con- 
sideration was to be paid to the City by the Board of 
Regents. 

It is stipulated that a certain part (a major portion) 
of the 21 acres was purchased in 1892 with funds derived 
from a park bond issue, the purpose of which was “the 
enlarging of Elmwood Park.” The deeds conveying 
this major portion of the property contained no special 
restrictions, but the property was thereafter used con- 
tinuously for park purposes. The remainder of the 
2l-acre tract was acquired in three separate parcels. 
Two of these deeds contained dedications which stated 
that the land “shall always be used for park and boule- 
vard purposes.” 

The major portion of the testimony in this case was 
devoted to the wisdom or necessity of the joint use 
agreement and we have read the testimony, but since 
the only real question before us is the validity of the 
joint use agreement we will make very little reference 
to that testimony. 

It would seem apparent that a city may use a portion 
of a park to provide parking facilities for users of the 
park. It may also be that the city and another govern- 
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mental entity might, when properly authorized, engage 
in some joint use of property not incompatible with their 
respective powers and not inconsistent with any trust 
impressed upon the property by contract or operation 
of law. We here, of course, confine ourselves to the 
specific issues which are raised by the facts in this case. 

The first position which the plaintiffs and the inter- 
vener take is that the evidence shows the property in 
question has been dedicated to park use; and that the 
City holds such property in trust for such purpose for 
the use of the general public and the City may not 
divert the property to any other use. The defendants 
recognize the limitations upon the authority of the City 
to freely deal with property that has been by the donors 
dedicated to park use. Both sides cite Ash v. City of 
Omaha, 152 Neb. 393, 41 N. W. 2d 386, where this 
court said: “Where dedication is made for a defined 
purpose, neither legislature, municipality, its successor, 
nor general public has any power to use property for 
any other purpose than one designated, whether use be 
public or private, or whether dedication is a common- 
law or statutory dedication, notwithstanding that changed 
use may be advantageous to the public.” 

The foregoing pronouncement to which we adhere 
pertains, as indicated by the authorities cited by this 
court at that time, only to park land dedicated by the 
grantor or donor for such purposes. City of Fort Worth 
v. Burnett, 131 Tex. 190, 114 S. W. 2d 220. This case 
and others establish the principle that the above resuit 
follows because the public body has become a trustee 
of the property for the public. A possible exception 
to the limitation on diversion of the use to which the 
property has been dedicated may arise from an exercise 
of the power of eminent domain. Ash v. City of Omaha, 
supra; City of Fort Worth v. Burnett, supra. 

Where the park property has been acquired by the 
municipality especially for park use with funds from 
the sale of bonds specifically authorized by the electors 
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for that purpose, the city is still a trustee of the prop- 
erty for such purpose, but in this case may divert the 
property from such use if it is clearly authorized to 
do so by the Legislature, at least where the property 
is no longer needed for park purposes. Wright v. Wal- 
cott, 238 Mass. 432, 131 N. E. 291, 18 A. L. R. 1242; 
Aldrich v. City of New York, 145 N. Y. Supp. 2d 732, 
208 Misc. 930; Anderson v. Mayor and Council of Wil- 
mington, 37 Del. Ch. 74, 137 A. 2d 521; Bedford-Nugent 
Co., Inc. v. Argue, 281 Ky. 827, 137 S. W. 2d 392. See, 
also, Annotation, Parks—Uses, 18 A. L. R. 1246; Anno- 
tation, Parks—Uses, 63 A. L. R. 484; Annotation, Parks 
—Uses, 144 A. L. R. 486. This court has at least im- 
pliedly recognized the trust which arises under such 
circumstances. See Carlson v. City of Fremont, 180 
Neb. 262, 142 N. W. 2d 157, where we held that a 
municipality may without specific legislative author- 
ization divert property from park use where it was ac- 
quired by the municipality with money from the general 
fund, the only dedication to park use arose out of the 
act of the municipality itself, and the property was 
not acquired with funds assessed for the particular pur- 
pose. 

The Board of Regents takes the position that the pro- 
posed use is not a deviation from the dedication and 
points to the provisions of the lease which provide: 
“The design and location for all improvements shall be 
submitted to the City Council of the City of Omaha 
for its approval in writing before proceeding with the 
construction of the same and the Public Works Depart- 
ment of the City of Omaha shall have the right to ap- 
prove the design and location of all entrances and exits 
from the parking facility to City streets or park road- 
ways.” And also the provision: “The parking and 
park functions for joint use on such real property shall 
be developed and landscaped in a park atmosphere and 
setting at Board’s expense.” 

We can decide the question of whether there is a 
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diversion from park uses only upon the basis of the 
agreement itself. Although there is some evidence of 
a general conclusionary nature in the record that Elm- 
wood Park needs more parking for patrons, the record 
is absent any specific information or data as to the need 
for additional parking incidental to park use, and as 
to how the location of the proposed facilities and the 
exclusive use and control by the Board of Regents dur- 
ing most of the period of the lease would fit into the 
needs of the park patrons whatever they may be. Ac- 
cordingly we cannot, even if it were proper for us io 
do so, make any determination based upon the evidence 
that some possible joint use would or would not be in- 
consistent with the trust uses of the property. 

Thus the next question which we must answer is 
whether the joint use agreement was authorized by the 
provisions of L.B. 1409, Laws 1969, c. 846, p. 3185, which 
was repealed shortly after the agreement by the parties 
was made. An examination of the act discloses that it 
authorizes the Board of Regents to acquire property by 
negotiation, or if negotiation fails, then by the exercise 
of the power of eminent domain. It authorizes the City 


to “Negotiate ... for the sale” and to “Sell to the 
Board of Regents .. .” and also to “Exchange any 
tracts ... .” It seems obvious the Legislature con- 


templated a sale and a payment. The “joint use agree- 
ment” was not within the terms of the legislative au- 
thorization. 

The defendants contend that the execution of the 
agreement was within the constitutional, statutory, and 
implied powers of both the Board of Regents and the 
City. The plaintiffs counter with the contention that 
the City has “no power to enter into contracts which 
curtail or prohibit an exercise of its legislative or ad- 
ministrative authority” and that the joint use agree- 
ment is such a contract. It was upon the determination 
of this question that the lower court primarily founded 
its decision. It and the plaintiffs rely upon our opinion 
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in City of Nebraska City v. Nebraska City Speed & 
Fair Assn., 107 Neb. 576, 186 N. W. 374. The defend- 
ants assert the agreement meets all the strictures of 
the opinion of this court in that case and that there is 
no surrender of control. We cannot agree. In that 
case the park commissioners of the city of Nebraska 
City entered into a 25-year lease with the defendant 
authorizing it to construct and maintain and have the 
exclusive use and control of a race track and buildings 
to be constructed by the defendant upon park grounds, 
and also of certain portions of the park grounds sur- 
rounding the improvements. The question in the case 
arose in an action by the city to gain possession of 
the property before the lease expired. This court held 
the agreement invalid. We there said: “If a race 
track, for holding race-meets, is a proper improvement 
for a public park, it must be under the control of the 
park commissioners of the city. The city had the 
right to acquire the lands for a public park. When so 
acquired it must be used for a public park, and the 
public must be allowed access thereto, subject only to 
rules and regulations made by the board of park com- 
missioners and ordinances of the city. Neither the 
park commissioners nor the city have authority to dele- 
gate to, or share with, appellees herein, or any person, 
the making of rules and regulations governing the con- 
trol of its public park. Neither the park commissioners 
nor the city had the power to grant to appellee the 
exclusive use and control of said race track.” A city, 
in the absence of legislative authorization, has no power 
to enter into contracts which curtail or prohibit its 
exercise of legislative or administrative authority. Seidel 
v. City of Seward, 178 Neb. 345, 133 N. W. 2d 390. 
The joint use agreement which we consider here is 
far more than a “license or concession” which this 
court in the above case deemed permissible. It does 
grant to the Board of Regents exclusive use and control 
of the parking facilities during most of the time during 


606 NEBRASKA REPORTS [VoL. 189 
Coil v. Department of Health 


a 45-year period. It is true the agreement avoids the 
use of the word control, but it appears that exclusive 
use, the duty of maintenance, the right to collect and 
receive the revenue from the facilities, and to pledge 
said revenue to support a bond issue, all for a 45-year 
period which is not subject to interruption by the City, 
constitutes a large measure of contro] in the ordinary 
sense of that term and is to that extent at least, as 
the trial court in its decree held, a diversion of “dedi- 
cated park property to a parking lot for” the Uni- 
versity and thus inconsistent with park use. Neither 
L.B. 1409, Laws 1969, c. 846, p. 3185, nor the Interlocal 
Cooperation Act, §§ 23-2201 to 23-2207, R. R. S. 1943, 


authorize this. 
AFFIRMED. 


LoweLL M. CoIL, APPELLANT, v. NEBRASKA STATE 
DEPARTMENT OF HEALTH ET AL., APPELLEES. 
204 N. W. 167 
Filed February 9, 1973. No. 38527. 


Licenses and Permits: Administrative Law: Courts. To the ex- 
tent that courts may have power to review the action of a 
professional examining board in its refusal to recommend re- 
instatement under the provisions of section 71-155, R. R. S. 
1943, of a license which has earlier been revoked, the Supreme 
Court has no right to compel the discretionary power of that 
public board unless its action is arbitrary or capricious. 


Appeal from the district court for Lancaster County: 
BarTLeETT E. Boyes, Judge. Affirmed. 


Nelson, Harding, Marchetti, Leonard & Tate and Rich-: 
ard P. Nelson, for appellant. ; 

Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellees. 


Heard before WutTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLinTon, JJ. 
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CLINTON, J. 

This is an appeal purportedly under the provisions 
of section 84-917, R. R. S. 1943, to review a determina- 
tion made by the Director of Health of the Department 
of Health of the State of Nebraska not to receive or 
file the application of Lowell M. Coil under the pro- 
visions of section 71-155, R. R. S. 1943, for reinstate- 
ment of a license to practice pharmacy in the State of 
Nebraska. 

Coil was convicted on February 7, 1964, in the fed- 
eral district court of a violation of a statute of the 
United States prohibiting knowingly making false en- 
tries in narcotics records and was thereafter placed on 
probation. On July 28, 1966, following a hearing at 
which he was present, represented by counsel, and 
gave evidence, his license to practice pharmacy was 
revoked by the Director of Health under the provisions 
of section 71-147, R. R. S. 1943, on the grounds of his 
conviction of a felony which is one of the specific 
grounds mentioned in the statute. There was no ap- 
peal from this order of revocation. 

Section 71-155, R. R. S. 1943, under which Coil seeks 
reinstatement provides in part as follows: “If such 
license is revoked, such revocation shall be for all 
times; Provided, that, at any time after the expiration 
of two years, application may be made for reinstate- 
ment of any licensee whose license shall have been 
revoked. Such application shall be addressed to the 
director, but may not be received or filed by him un- 
less accompanied by a written recommendation of rein- 
statement by the board of examiners in the profession 
of the petitioner.” 

The record before us shows that the application for 
reinstatement was not accompanted by a recommenda- 
tion for Coil’s reinstatement, because after a hearing 
before the board of examiners at which he appeared 
and was represented by counsel and evidence was pre- 
sented by both the applicant and the Department of 
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Health, the board of examiners not only refused to 
recommend reinstatement, but made a negative recom- 
mendation. 

The action of the Director of Health in refusing to 
receive or file the application was therefore clearly in 
accordance with the mandate of the statute and was 
therefore correct and not subject to further review by 
us. 

What we are apparently being asked to do here is to 
review the record before the board of examiners and 
then simply to direct it to either reconsider its action 
or to make an affirmative recommendation to the Di- 
rector of Health, or perhaps to order the director to 
receive, file, and consider the application without an 
affirmative recommendation by the board of examiners. 
This latter course would clearly be a direct violation 
of the statutes. If we were to grant relief in accord- 
ance with either of the first two alternatives, we would 
have to meet the problem of whether the board of 
examiners is within our jurisdiction in this case and 
the members of the board parties to this action merely 
because they are part-time public officers which the 
Department of Health appoints and can remove for 
cause, but whose action the department cannot control. 
§§ 71-116, 71-118, 71-131, R. R. S. 1943. 

The statutes in question make no provision for such 
review by any court. They provide for appeals only 
from the order of the director’s revocation or suspension 
of the license. §§ 71-156, 71-159, R. R. S. 1943. These 
statutes obviously do not contemplate a review of the 
discretionary recommending power of the board of ex- 
aminers. It is doubtful that the provisions for review 
of administrative action under the Administrative Pru- 
cedures Act, Chapter 84, article 9, R. R. S. 1943, apply. 
The board of examiners is not an agency with rule- 
making power under section 84-901, R. R. S. 1943. See 
$§ 71-111 to 71-124.01, R. R. S. 1943. It would seem 
that the hearing before the board of examiners is there- 
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fore not a contested case within the meaning of sections 
84-901, 84-915, and 84-917, R. R. S. 1943, to which the 
appeal provisions of section 84-917, R. R. S. 1943, are 
applicable, but since this issue has not been made or 
briefed by the parties we do not now expressly so hold, 
but will leave that for determination when end if the 
question arises in a later case. 

We are convinced, however, and do hold that if we 
do have power to review, it is limited simply to a 
determination of whether the declination of the board 
of examiners to give an affirmative recommendation is 
arbitrary or capricious. Where, as here, the statute 
makes a recommendation by the board of examiners a 
condition precedent to consideration by the director of 
the application for reinstatement, it seems very clear 
that the intention of the Legislature was to make the 
board of examiners’ action almost wholly discretionary. 
The very nature of the power of recommending implies 
this. Whether or not a former licensee should have 
his license reinstated would involve in many instances 
some judgment and expertise in the particular field of 
the licensee. Such judgment and expertise may be 
presumed to exist in the board of examiners. The legis- 
lative mandate is clear. It would indeed be incongruous 
if either the district court or this court were deemed 
to have the duty to review the board of examiners’ ac- 
tion on the merits. Thomas v. Board of Pharmacy, 152 
N. C. 373, 67 S. E. 925. Due process, it is clear, requires 
no such review. Brinkley v. Hassig, 83 F. 2d 351. 

Our independent research disclosed no case involving 
review by the courts of a power of a professional ex- 
amining board to recommend reinstatement after rev- 
ocation for cause. As previously noted, what the peti- 
tioner in effect asks us to do is akin to the issuance of 
a writ of mandamus. The principles applicable to such 
a request for relief would seem to govern our action 
here. Under the language of section 71-155, R. R. S. 
1943, as it pertains to reinstatement of a licensee after 
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revocation, it is certainly clear that we have no right 
to compel the discretionary power of this public board 
unless its action is arbitrary or capricious. State ex 
rel. Truax v. Burrows, 136 Neb. 691, 287 N. W. 178. 

We have examined the proceedings before the board 
of examiners. The refusal of the board to recommend 
reinstatement cannot be classified as either arbitrary or 
capricious. Whatever may be the standards of review 
under section 71-159, R. R. S. 1943, or upon appeal under 
the Administrative Procedures Act, Chapter 84, articie 
9, R. R. S. 1943, they are deemed not to apply here 
except to the extent above set forth. 

Coil, in his petition for review, complains that the 
action of the board of examiners making a negative 
recommendation is beyond its powers under the stat- 
utes and claims that this was the basis of the director’s 
refusal to receive or file the application. In this we 
believe he is mistaken. The action of the director was 
founded upon the statutory language which prohibits 
him from receiving or filing the application and there- 
fore from considering it unless the board of examiners 
makes an affirmative recommendation of reinstatement. 

Assignments of error in this court do not include an 
attack on the constitutionality of the statutes. The 
view we have taken of this case makes it unnecessary 
to consider the assignments of error as made by the 
appellant Coil. 

The order of the Director of Health declining to re- 
ceive or file the application for reinstatement is affirme‘l. 

AFFIRMED. 


OmaHa SKY DIverS PARACHUTE CLUB, INCORPORATED, 
APPELLANT, v. RANGER INSURANCE COMPANY, APPELLEE. 
204 N. W. 2d 162. 


Filed February 9, 1978. No. 38543. 


1. Insurance: Airplanes and Aircraft. An aircraft insurance policy 
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may exclude coverage when the airplane is flown by certain 
types of persons or pilots. 

2. Insurance: Contracts: Airplanes and Aircraft. The insurer un- 
der an aircraft insurance policy may lawfully exclude certain 
risks from the coverage of its policy and where damage occurs 
during the operation of the insured aircraft under cireum- 
stances as to which the policy excludes coverage, there is no 
coverage. 

8. Insurance: Contracts: Time: Airplanes and Aircraft. Under 
an aircraft insurance policy that excludes coverage while the 
aircraft is operated in flight by other than a pilot or pilots 
holding valid and effective pilot and medical certificates, there 
is no coverage where a pilot’s medical certificate lapsed 56 
months before an accident occurred. 


Appeal from the district court for Douglas County: 
RupoLPH TEsar, Judge. Affirmed. 


Weber & Fugit, for appellant. 


William J. Brennan, Jr., for Fitzgerald, Brown, Peeny 
McGill & Strom, for appellee. 


Heard before Wurre, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwton, and CLINTON, JJ. 


McCown, J. 

This is an action on an aircraft insurance policy to 
recover for damage to the insured aircraft. The district 
court sustained a motion for summary judgment for the 
defendant and dismissed plaintiff’s petition. 

The plaintiff, Omaha Sky Divers Parachute Club, 
Incorporated, was the owner of a 1959 Cessna aircraft. 
On September 2, 1970, the defendant, Ranger Insurance 
Company, issued an insurance policy insuring the air- 
craft for a term of 1 year. The coverage included loss 
of or damage to the aircraft while in motion. On Janu- 
ary 12, 1971, a brake on the plane failed upon landing 
and the aircraft was damaged in the resulting wreck. 
The plane was piloted by John F. Peters. He held.a 
valid and effective F.A.A. pilot certificate, but his pre- 
viously valid F.A.A. medical certificate had expired on 
August 9, 1970. On January 14, 1971, 2 days after the 
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accident an F.A.A. medical certificate with no limita- 
tions was issued to John F. Peters. On the date of the 
accident, Peters had no medical infirmity that would 
have prevented his having a valid medical certificate 
and his failure to have such a certificate in no way con- 
tributed to the accident. 

Item 7 of the declarations page, Part Two of the policy, 
provided: “PILOT CLAUSE: Only the following pilot 
or pilots holding valid and effective pilot and medical 
certificates with ratings as required by the Federal Avia- 
tion Administration for the flight involved will operate 
the aircraft in flight: STAN SEARLES; OTHERWISE, 
PRIVATE OR COMMERCIAL PILOTS HAVING A 
MINIMUM OF 300 TOTAL LOGGED HOURS, INCLUD- 
ING 20 HOURS IN INSURED MAKE AND MODEL.” 

Under the heading of “EXCLUSIONS,” on page 2 of 
the policy, is the following language: “This Policy does 
not apply: * * * 

“2. to any occurrence or to any loss or damage oc- 
curring while the aircraft is operated in flight by other 
than the pilot or pilots set forth under Item 7 of the 
Declarations;”’. 

The district court found that the applicable F.A.A. 
regulations require that a pilot have in his possession 
a valid medical certificate issued within the preceding 
24 months; that the insurance policy provisions quoted 
above are clear and unambiguous; and that the policy 
provided no coverage for an aircraft operated in flight 
by a pilot not having a valid and effective medical cer- 
tificate. The district court then overruled a motion for 
summary judgment by the plaintiff, granted the defend- 
ant’s motion for summary judgment, and dismissed the 
plaintiff’s action. 

The sole issue here is whether the insurance policy 
excluded coverage for damage which occurred while the 
aircraft was being operated in flight by a pilot whose 
medical certificate had expired. 

The plaintiff contends that the provisions of the in- 
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surance policy previously quoted constitute only a war- 
ranty or condition and that a breach of such warranty 
or condition will not permit the insurer to avoid liability 
unless the breach contributed to the loss. Plaintiff relies 
on section 44-358, R. R. S. 1943, which provides in part: 
“The breach of a warranty or condition in any contract 
or policy of insurance shall not avoid the policy nor 
avail the insurer to avoid liability, unless such breach 
shall exist at the time of the loss and contribute to the 
loss, anything in the policy or contract of insurance to 
the contrary notwithstanding.” 

Item 7 of the declarations standing alone might well 
be interpreted as a warranty or a condition, but any 
such interpretation cannot be extended to the separate 
exclusion clause. The exclusion clause here provides 
that the policy does not apply to any “damage occur- 
ring while the aircraft is operated in flight by other 
than the pilot or pilots set forth under Item 7 of the 
Declarations.” Coverage is excluded while the plane is 
operated in flight by anyone except the pilot or pilots 
described separately in the declarations. Both the ex- 
clusion clause and the declaration are clear and unam- 
biguous. The exclusion does not constitute either a 
warranty or a condition within the meaning of section 
44-358, R. R. S. 1943. 

It is well established that an aircraft insurance policy 
may exclude coverage when the airplane is flown by cer- 
tain types of persons or pilots. See 11 Couch on Insur- 
ance 2d, § 42:634, p. 315. The insurer under an aircraft 
insurance policy may lawfully exclude certain risks from 
the coverage of its policy and where damage occurs dur- 
ing the operation of the insured aircraft under circum- 
stances as to which the policy excludes coverage, there 
is no coverage. Pacific Indemnity Co. v. Kohlhase, 9 
Ariz. App. 595, 455 P. 2d 277. 

The policy provisions here require that a pilot hold 
“valid and effective pilot and medical certificates with 
ratings as required by the Federal Aviation Administra- 
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tion * * *.” That language is unambiguous. The evi- 
dence establishes that the medical certificate of the pilot 
in command of the aircraft at the time of the accident 
had lapsed even before the insurance policy here had 
been issued. Under language in an aircraft policy ex- 
cluding coverage “while such aircraft is in flight unless 
the pilot in command of the aircraft is properly certifi- 
cated * * *,” it has been held that the lapse of a pilot’s 
medical certificate excluded coverage whether or not 
there was any causal connection between the breach of 
an exclusionary clause and the accident. See, Baker v. 
Insurance Company of North America, 10 N. C. App. 605, 
179 S. E. 2d 892; Glades Flying Club v. Americas Avia- 
tion & M. Ins. Co, (Fla. App.), 235 So. 2d 18. 

Here the terms of the policy specifically exclude cov- 
erage while the aircraft is operated in flight by any pilot 
not “holding valid and effective pilot and medical cer- 
tificates.” A medical certificate, which had lapsed 5 
months before the accident occurred, and before the is- 
suance of the policy was not a “valid and effective” medi- 
cal certificate. A renewal shortly thereafter did not 
validate it retroactively. Federal aviation regulations 
prohibited Peters from acting as a pilot unless he had 
in his personal possession an appropriate current medi- 
cal certificate. He could not lawfully act as a pilot in 
command at the time of the crash. The subsequent re- 
newal did not wipe out the violation nor alter the fact 
that the violation had occurred. Under an aircraft in- 
surance policy that excludes coverage while the air- 
craft is operated in flight by other than a pilot or pilots 
holding valid and effective pilot and medical certificates, 
there is no coverage where a pilot’s medical certificate 
lapsed 5. months before an accident occurred. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 
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Rocer L. GREEN, APPELLANT, v. VILLAGE OF TERRYTOWN, 
NEBRASKA, A MUNICIPAL CORPORATION, ET AL, APPELLEES. 
204 N. W. 2d 152 


Filed February 9, 1973. No. 38545. 


1. Summary Judgments. The moving party is not entitled to 
summary judgment except where there exists no genuine is- 
sue as to any material fact in the case and where under the 
facts he is entitled to judgment as a matter of law. 


2. The burden is upon the party moving for the sum- 
mary judgment to show that no issue of fact exists, and unless 
he can conclusively do so, the motion must be overruled. 

3. Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, but to 
discover if any real issue of fact exists. 

4. In considering a motion for summary judgment the 
court views the evidence in the light most favorable to the 
party against whom it is directed, giving to that party the 
benefit of all favorable inferences that may reasonably be 
drawn therefrom. 

5. A motion for a summary judgment is not a substi- 


tute for a demurrer or a motion for a directed verdict. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FEm.er, Judge. Reversed and remanded. 


Lyman, Meister & Olsen, for appellant. 


Wright & Simmons, John F. Wright, and John F. Sim- 
mons, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLINTON, JJ. 


CuintTon, J. 

The question here involved is the propriety of the 
action of the trial court in sustaining the motion of the 
defendants Bartow and McGuire for summary judg- 
ment. An earlier motion for summary judgment by the 
Village of Terrytown was sustained and appeal there- 
from by the plaintiff to this court was dismissed for 
having been untimely filed. Green v. Village of Terry- 
town, 188 Neb. 840, 199 N. W. 2d 610. 
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The plaintiff brought this action against the Village 
of Terrytown and two of its employees, the present de- 
fendants, to recover for personal injuries alleged to have 
been received when a motorcycle the plaintiff was driv- 
ing on one of the streets of the Village at about 10:45 
p.m. on May 17, 1967, struck a telephone pole lying in 
the street. It was alleged that the present defendants 
as employees of the Village had earlier on the day of 
the accident placed the pole in its position in the street 
to protect some fresh concrete pavement which they 
had that day placed in the street. The negligence al- 
leged is the placing of the pole in the street without 
any light, reflector, or other device or precaution to 
warn persons using the street. The answer of the two 
defendants was a general denial. 

The only evidence introduced by the defendants in 
support of the motion for summary judgment was the 
deposition of the defendant Bartow which had been 
taken by the plaintiff as part of his discovery proced- 
ures. The trial court did not specify in its order sus- 
taining the motion the reason or reasons therefor. The 
plaintiff and the defendants in their briefs discuss pri- 
marily the question of whether or not the evidence con- 
clusively shows that there was no duty on the part of 
the defendants to place lights, reflectors, or other warn- 
ing. The briefs are otherwise rather divergent in their 
approaches. 

Bartow testified in the deposition that he was em- 
ployed by the Village of Terrytown. He was in charge 
of this particular job insofar as it pertained to the 
repair of the pavement and was assisted by the defiend- 
ant McGuire and another unidentified person, who ap- 
parently was not a regular employee of the Village. 
Bartow’s testimony was to the effect that they excavated 
some of the asphalt which was bad and replaced it with 
concrete, and that no one had directed them to place 
the pole. They did it to protect the cement while it 
hardened. They finished the work about 4 or 5 p.m. 
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on May 17, 1967. They placed no lights or reflectors. 
Bartow did not think it was necessary. The street wouid 
be well lighted at that point because there was a street 
light very close. The testimony is not clear, but it 
would appear that the pole was placed diagonally and 
extended at least 12 feet into the street. Twelve feet 
was the maximum width of the patch which apparently 
narrowed at one end. The pole was about 16 inches 
in diameter and maybe 20 feet long. One end was on 
the curb. The pole was well weathered and was the 
color which such poles are. He did not testify concern- 
ing the color of the pavement. In his opinion the pole 
could be seen by persons down the street as far as 
you can see around the curve. He was not sure whether 
or not it was his duty to place lights, reflectors, or other 
warnings. His testimony further leads to the inference 
that there were no other employees whose assigned duty 
it was to place lights or reflectors or otherwise mark 
the pole. 

The following principles are applicable here. The 
moving party is not entitled to summary judgment ex- 
cept where there exists no genuine issue as to any 
material fact in the case and where under the facts he 
is entitled to judgment as a matter of law. § 25-1332, 
R. R. S. 1948; Illian v. McManaman, 156 Neb. 12, 54 
N. W. 2d 244. The burden is upon the party moving 
for the summary judgment to show that no issue of 
fact exists, and unless he can conclusively do so, the 
motion must be overruled. Johnson v. Metropolitan 
Utilities Dist., 176 Neb. 276, 125 N. W. 2d 708. Upon a 
motion for summary judgment the court examines the 
evidence, not to decide any issue of fact, but to discover 
if any real issue of fact exists. Johnson v. Metropoli- 
tan Utilities Dist., supra. In considering a motion for 
summary judgment the court views the evidence in the 
light most favorable to the party against whom it is 
directed, giving to that party the benefit of all favor- 
able inferences that may reasonably: be drawn there- 
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from. Johnson v. Metropolitan Utilities Dist., supra. 

The motion for summary judgment was improperly 
sustained for at least two reasons. First, although there 
were before the court no conflicting evidentiary facts, 
the ultimate inferences to be drawn from those facts 
are not clear. Second, since those inferences are not 
conclusively established it cannot be determined whether 
the defendant is entitled to judgment as a matter of law. 
It is, for example, not conclusively established by Bar- 
tow’s testimony that it was not his duty to place lights, 
reflectors, or other warnings of the barricade. His 
testimony can lead to the inference that he knew or 
expected that no one else would do it and that there 
was no established procedure of the Village placing 
the duty on someone else. Likewise, reasonable minds 
might differ as to whether or not such lights or warn- 
ings might under the circumstances be required. If 
we assume the pole could be adequately seen in the 
daytime there is no evidence in the record whatever to 
establish precisely what the conditions might be during 
hours of darkness or of poor visibility. What about the 
possibility that the street lights might go out? Might 
not reasonable minds differ as to whether this affects 
the duty to place warnings if one existed? Was the 
material with which to give warnings available to the 
defendants? 

As we have already noted, Bartow testified a traveler 
ought to be able to see the pole at least from the curve. 
The evidence does not precisely show this but the im- 
plication is that the traffic coming from the direction 
of the curve would be using the side of the street which 
was wholly or partly obstructed by the pole. How far 
away would such traveler be from the pole when he 
first had an opportunity to observe it? The evidence 
does not show. All this could affect the judgment of 
the reasonable man as to whether the lights, reflectors, 
or other markers should have been placed. In short, 
the inferences to be drawn from the evidence which 
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was before the court on the motion are not conclusive 
in any respect and do not show the defendant Bartow 
was entitled to judgment as a matter of law. 

Evidence on the possible authority and duties of the 
defendant McGuire is almost wholly lacking. It shows 
only that he was a regular employee of the Village and 
that he was helping in the road repair job. Bartow 
stated that he (Bartow) was in charge of the cement 
work, but in Bartow’s words, referring to who was in 
charge of directing barriers, “Ted McGuire and I both 
were mixed up in that.” 

The defendants have clearly failed to present in sup- 
port of their joint motion for summary judgment evi- 
dence which conclusively establishes that there was no 
genuine issue of fact and that they were entitled to 
judgment as a matter of law. Johnson v. Metropolitan 
Utilities Dist., supra. In that case this court went on to 
say: “A motion for a summary judgment is not a 
substitute for a demurrer or a motion for a directed 
verdict. We do not determine at this time that the 
plaintiff’s evidence, whatever it will be, will present 
a jury question. We determine only that the record 
at this time does not show conclusively that there is 
no issue of fact in this case.” 

What we have said before disposes of the contention 
of the defendants that it was the duty of the plaintiff 
to present some evidence to contradict that of the de- 
fendants, otherwise the motion should be sustained. 
This position overlooks the nature of the moving party’s 
burden. It is only where the movant’s evidence estab- 
lishes, taken at its apparent face value, that there is 
no genuine issue of fact and that under the evidence 
he is as a matter of law entitled to judgment, that the 
party against whom the motion is made has some dutv 
of coming forth with contradictory evidence. See Mil- 
ler v. Aitken, 160 Neb. 97, 69 N. W. 2d 290. 

The defendants cite and rely upon the case of Pester 
v. Holmes, 109 Neb. 603, 191 N. W. 709, for the proposi- 
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tion that the defendants as employees of a municipal 
corporation had under no circumstances any duty either 
to erect barricades or give any warning and therefore 
are not liable. An examination of the opinion in that 
case shows it does not support that broad a proposition. 
That case held that the servant is not liable for a breach 
of duty of the master to a third party. However, the 
servant may be liable if the master has delegated to 
the servant that duty or made him responsible for the 
performance of the act which would fulfill the duty. 
The court there said: “The duty is the mother of the 
obligation, and as we have shown that the duty to erect 
barriers or give proper warning of the excavation rested 
upon the master, the obstruction being a lawful one, 
the servants, who had and were given no control over 
the project, but merely dug the ditch under the master’s 
direction, were not liable for failure of the master to 
give warning.” 

The primary purpose of the summary judgment stat- 
ute is to pierce sham pleadings and to dispose of, with- 
out the necessity and expense and delay of trial, those 
cases where there is no genuine claim or defense. Clark 
on Code Pleading (2d Ed.), § 88, p. 557. Properly used 
it can accomplish that purpose. It can, however, have 
the opposite effect. In tort cases of the kind where 
reasonable minds may differ as to whether an inference 
of negligence is to be drawn from the given set of 
facts, it can have no application. It is difficult to use 
in many tort cases. As Judge Lay observed in Williams 
v. Chick, 373 F. 2d 330, 332 (8th Cir.): “It is a reason- 
able observation that a summary judgment proceeding 
does not prove a very satisfactory approach in tort cases.” 
It does have its proper and improper application in tort 
cases, however, as Miller v. Aitken, supra; and Johnson 
v. Metropolitan Utilities Dist., supra, illustrate. 

REVERSED AND REMANDED. 
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County or Sarpy, NEBRASKA, APPELLEE, V. LAWRENCE 
ISKE ET AL,, APPELLANTS. 
204 N. W. 2d 146 


Filed February 9, 19738. No. 38565. 


1, Easements: Deeds. The extent of an easement created by 
conveyance is fixed by the conveyance. 

In ascertaining the extent of an easement by 

conveyance, this court attaches importance to circumstances 

surrounding the making of the conveyance. The criteria are 

not exclusive. 


Appeal from the district court for Sarpy County: 
Victor H. Scumupt, Judge. Affirmed. 


J. Patrick Green of Eisenstatt, Higgins, Kinnamon & 
Okun, for appellants. 


Dixon G. Adams, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinTon, JJ. 


SMITH, J. 

The question is whether a power line and poles were 
a privileged use under grant of an easement for con- 
struction and maintenance of an agricultural levee. The 
district court found for the easement: owner, Sarpy 
County, and an order accordingly enjoined Lawrence and 
Anna Iske, owners of the servient tenement. Iskes 
appeal. 

The facts are as follows. In 1966 the Corps of En- 
gineers of the Department of the Army prepared design 
memorandum R-613-1 for construction of a levee in 
Sarpy County. The purpose was protection of 3,000 
acres of land, some of which the Iskes owned. The memo- 
randum provided for electric motors to pump water over 
the levee and into the Missouri River. Some of the 
water would be runoff, but it was not known whether 
runoff from Iskes’ land would be pumped. 

Subsection 4.3.8 of the memorandum stated that Omaha 
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Public Power District would supply power for opera- 
tion of the motors. It continued: “... (OPPD) would 
build approximately two miles of power line from an 
existing line to the pumping station.”” The proposed 
line was not located, but the site of the pumping station 
was to be some distance from Iskes’ land. 

Lawrence Iske attended meetings that Army repre- 
sentatives held to explain the project to farmers, for 
2,600 acres were farmland. The representatives often 
spoke of the electric motors and line. The memorandum 
to which they sometimes referred was present and avail- 
able for perusal by the public, although the representa- 
tives did not generally encourage such practice. 

Lawrence Iske heard nothing about the electric motors 
or line at the meetings he attended. According to his 
testimony an Army representative advised him that 
farming to the toe of the levee would be permissible. Iske 
studied “a good bit” not only the plans the easement 
grant was to describe but also other attached plans. 
One pictured the service pole and another, the pumps. 
Lawrence Iske testified: “Q.... (D)id you see... 
(the pumps) when you looked at it when... (an Army 
representative) showed you the plans? A. No, I don’t 
think he especially pointed them out there. I wasn’t 
interested anyway. That wasn’t on my land... Q. 
Did you know there was going to be some pumps there? 
A. No, I didn’t know that, not on my land.” 

The easement grant, dated April 7, 1967, described “An 
Agricultural levee .. . as described in Plan Numbers 
M (R613) C1-310E of the U.S. Army Corps of Engineers.” 
Those plans did not disclose electric motors or a power 
line. 

In construction of the levee an unstated number of 
concrete posts were set approximately 12 feet from the 
levee and either inside or on the boundary line of the 
easement. The engineers intended the posts to prevent 
landowners from plowing within the easement. 

After construction of the levee and concrete posts, 
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OPPD over Iskes’ protest built a power line with 6 
poles, one with a guy wire, within the easement. The 
line ‘extended to the service pole near the pumping 
station. 

Iskes cross-petitioned for damages from the power 
line but not from the concrete posts, although Lawrence 
Iske conceded that the posts served their purpose. Law- 
rence Iske testified that the power poles substantially 
interfered with his farming, but the location of the poles 
with reference to the concrete posts does not otherwise 
appear. 

The extent of an easement created by conveyance is 
fixed by the conveyance. Bors v. McGowan, 159 Neb. 
790, 68 N W. 2d 596 (1955); Restatement, Property, § 482 
(1944). If the details are obscure, a reasonably con- 
venient use must have been intended. 2 American Law 
of Property, §§ 8.65 and 8.66, pp. 276, 277 (1952). 

In ascertaining the extent of an easement by convey- 
ance, this court attaches importance to circumstances 
surrounding the making of the conveyance. The criteria 
are not exclusive. See, Bors v. McGowan, supra; 2 
American Law of Property, § 8.66, p. 277 (1952); Re- 
statement, Property, § 483 (1944). 

Iskes assert that we should construe the easement (1) 
to have been gratuitous and thus lessen the weight we 
give to the expectations of the grantee, and (2) to bene- 
fit grantors, the grantee having drafted the conveyance. 
See, 2 American Law of Property, § 8.67, p. 280 (1952); 
Restatement, Property, § 483(b) and Comments g and h 
(1944); Gettel v. Hester, 165 Neb. 573, 86 N. W. 2d 613 
(1957). Respecting the first proposition, the easement 
was gratuitous in the sense that Sarpy County paid no 
money to Iskes for the conveyance. With that reserva- 
tion we assume the truth of the first proposition for pres- 
ent purposes. The second proposition does not require 
us to resolve every ambiguity under all circumstances 
against the draftsman. 

Details of the easement granted by Iskes are obscure. 
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In the absence of other language a grant of an easement 
for an agricultural levee without substantial benefit to 
land owned by the grantor does not ordinarily confer a 
privilege for construction of a power line. Under the 
foregoing rules of interpretation and the evidence the 
Iskes’ grant, however, encompassed construction and 
maintenance of the power line. 

The judgment is affirmed. 

AFFIRMED. 

CuinToN, J., dissenting. 

I dissent for the reasons I now state. The majority 
opinion acknowledges: “The easement grant, dated 
April 17, 1967, described ‘An Agricultural levee... 
as described in Plan Numbers M(R613) C1-310E of the 
U.S. Army Corps of Engineers.’ Those plans did not 
disclose electric motors or a power line.” The more 
complete language describing the use is: “An Agricul- 
tural levee and obtaining Borrow Material therefor as 
described in Plan Numbers M (R613) C1-310E of the 
U.S. Army Corps of Engineers.” (Emphasis supplied.) 
Yet the court goes on to hold that the easement may 
be used for the construction of a power line. It would 
seem that such a conclusion could be arrived at only upon 
the theory that the construction of a power line is by 
definition, usage, or common understanding included 
within the term “agricultural levee.” There is no evi- 
dence to support that position. The dictionary defines 
levee as an embankment designed to prevent flooding. 
The word agricultural would imply that its purpose is 
to protect agricultural lands. There is nothing in the 
language or the plans referred to which could inform 
or advise the grantor that a power line would be con- 
structed and maintained on the easement site. 

Unless a person has some special knowledge he could 
not know or suspect from the language of the plans re- 
ferred to that the grant of an easement for an agricultural 
levee could include the right to build, construct, and 
maintain a power line. The plain, clear meaning of the 
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reference to the plans was to describe the dimension of 
the right-of-way and the location. of the borrow area. 
This is the clear, plain, and unambiguous import of the 
language “and obtaining Borrow Material therefor as 
described in Plan Numbers .. ..” 

As counsel for the appellee aptly observed in oral argu- 
ment the primary rules of construction are those imposed 
by the meaning of language. The language is clear. We 
can go no farther. 

The following language from the appellants’ brief is 
apropos and in point: ‘The use the grantee of an ease- 
ment may make of the servient estate ‘is limited both 
as to extent and nature to the terms of the original 
grant.’ Webb v. Platte Valley Public Power and Irri- 
gation District, 146 Neb. 61, 18 N. W. 2d 563, 566 (1945); 
Rest., Property, Sec. 482. Where the language of the 
grant is specific, no activities outside the user granted 
may be undertaken. County of Johnson v. Weber, 160 
Neb. 432, 70 N. W. 2d 440, 447-448 (1955); Cover v. 
Platte Valley Public Power and Irrigation District, 162 
Neb. 146, 75 N. W. 2d 661, 667 (1956). As this Court 
stated in County of Johnson v. Weber, supra, ‘the rule 
is that if the grant of an easement or reservation is 
specific in its terms, it is decisive of the limits of the 
easement. 

“The ordinary rules of construction applicable to deeds 
apply to easements by grant. 28 C. J. S., Easements, 
§ 75, pp. 752-753; 25 Am. Jur. 2d, Easements, § 75, p. 
481. If the language of an easement ‘is couched in clear 
and unambiguous language’, the easement ‘is not sub- 
ject to a construction other and different from that 
which flows from the language used.’ Cover v. Platte 
Valley Public Power and Irrigation District, supra, 75 
N. W. 2d 667; 28 C. J. S., Easements, § 75, p. 753.” 

At the time the easement was signed the complete 
plans of the levee system as distinguished from just 
the portion of it on the defendants’ land were not even 
in existence. These do show that at other points in 
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the levee system electric pumps would be used and 
that access to power supply would be needed. The 
court now in effect has incorporated the complete plans 
in the easement granted by the plaintiff. 

The case of Bors v. McGowan, 159 Neb. 790, 68 N. 
W. 2d 596, does not, in my judgment, support the ac- 
tion of the court. That case involves simply the right 
of an owner of an easement for ingress and egress to 
keep the road in repair so that it remained usable. 

The case of the appellee is not one which creates any 
special sympathy. The levees are beneficial to it. The 
power line will not substantially increase the burden 
of the easement. Nonetheless, this is a case where the 
principles are more important than the equities. The 
ordinary rules of conveyance should not be stretched 
to accommodate and remedy the oversight of the drafts- 
man for the United States Army Corps of Engineers. 


GENE M. LIENEMANN, APPELLEE AND CROSS-APPELLANT, V. 
Marcaret A. LIENEMANN, APPELLANT AND CROSS-APPELLEE. 
204 N. W. 2d 170 


Filed February 9, 1973. No. 38576. 


1. Divorce: Statutes: Appeal and Error. Under the provisions of 
Laws 1972, L. B. 820, the no-fault divorce law, when an appeal 
in an action under the prior divorce statutes is filed in the 
Supreme Court, this court is invested with original de novo 
jurisdiction and is required to disregard the judgment of the 
district court and make independent determinations of the 
issues presented to the district court, and therefore the pro- 
visions of Laws 1972, L. B. 820, are applicable to such de- 
termination by this court. 

2. Divorce: Statutes: New Trial. Subsection (4) of section 33 
of Laws 1972, L. B. 820, requires that when a new trial is 
had on issues in a divorce case the provisions of said L. B. 
820 shall govern the law determining such trial. 

8. Divorce: Appeal and Error. The taking of an appeal to the 
Supreme Court in a divorce action vests this court with juris- 
diction and requires it to disregard the judgment and action 
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of the district court and to enter a new, independent, and final 
judgment determining the issues of the case. 


Appeal from the district court for Cheyenne County: 
JoHN H. Kuns, Judge. Reversed and remanded with 
directions. 


Jack R. Knicely, for appellant. 
Peetz & Dorwart, for appellee. 


Heard before WuiteE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, and Newron, JJ. 


WHITE, C. J. 

The principal question involved in this appeal is the 
determination by this court of whether Laws 1972, L.B. 
820, commonly called the no-fault divorce law, governs 
the trial of this case on appeal in this court. This case 
was tried on September 3, 1971. L.B. 820 became ef- 
fective on July 6, 1972. The lower court sustained the 
defendant’s motion to dismiss the plaintifi’s petition for 
an absolute divorce under the law effective prior to 
L.B, 820, on the ground of insufficiency of evidence and 
because of lack of corroboration. At the conclusion 
of the defendant’s evidence the trial court sustained the 
plaintiffs motion to dismiss the defendant’s cross-peti- 
tion for divorce from bed and board on the ground of 
lack of corroboration. The trial court made no disposi- 
tion of the issues of child custody, support, and 
alimony. On appeal and trial de novo in this court as 
provided by law, we remand the cause to the district 
court with directions to enter a decree appropriate to 
the provisions of Laws 1972, L.B. 820, either by way 
of absolute divorce or decree of legal separation, and to 
receive evidence and to determine the questions of 
maintenance or alimony, child custody, child support, 
and the division of property of the parties. 

The parts of section 33 of L.B. 820, the no-fault 
divorce act, which this court is called upon to construe 
to determine the essential question involved in this 
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case, are: ‘“(2) This act shall apply to all pending 
actions and proceedings commenced prior to its effective 
date with respect to issues on which a judgment has 
not been entered. Pending actions for divorce or sep- 
aration shall be deemed to have been commenced on 
the basis of irretrievable breakdown. Evidence adduced 
after the effective date of this act shall be in com- 
pliance with this act. * * * (4) In any action or pro- 
ceeding in which an appeal was pending or a new trial 
was ordered prior to the effective date of this act, the 
law in effect at the time of the order sustaining the 
appeal or the new trial shall govern the appeal, the 
new trial, and any subsequent trial or appeal.” 

This appeal was pending in this court on July 6, 1972, 
the effective date of the act. Consequently, the de- 
cision in this case focuses more precisely upon the 
words “the law in effect at the time of the order sus- 
taining the appeal or the new trial shall govern the 
appeal, the new trial, and any subsequent trial or ap- 
peal.” (Emphasis supplied.) We take judicial notice 
of the fact that L.B. 820 was modeled after the California 
and Iowa no-fault divorce laws. It is further clear that 
the quoted language of subsection (4) of section 33 
of our act is, in a literal sense, incongruous with our 
procedural statutes for trial on appeal. There are no 
intermediate courts of appeal in Nebraska and no pro- 
vision for certiorari or a court-ordered appeal. In Ne- 
braska, appeal is a matter of right and the filing of a 
notice of appeal from the district court to this court, 
as was done in this case, automatically, by application 
of law, vests this court with jurisdiction and, just as 
important, completely divests the district court of any 
jurisdiction of the action. We feel that any confusion 
in interpretation of the analysis of the statute is cleared 
up when we consider the fact that at the time L.B. 820 
went into effect this court was vested with jurisdiction 
of the cause.. We go to the nature of our jurisdiction 
on appeal in divorce cases and our powers and duties 
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under the provisions of law. The law in effect is section 
25-1925, R. R. S. 1943, which provides as follows: “In 
all appeals from the district court to the Supreme Court 
in suits in equity, wherein review of some or all of 
the findings of fact of the district court is asked by the 
appellant, it shall be the duty of the Supreme Court to 
retry the issue or issues of fact involved in the finding 
or findings of fact complained of upon the evidence 
preserved in the bill of exceptions, and upon trial de nova 
of such question or questions of fact, reach an inde- 
pendent conclusion as to what finding or findings are 
required under the pleadings and all the evidence, with- 
out reference to the conclusion reached in the district 
court or the fact that there may be some evidence in 
support thereof.” (Emphasis supplied.) In an un- 
broken line of decisions this court for many years has 
held section 25-1925, R. R. 8. 1943, is applicable to a 
divorce action. We have also held, without deviation, 
that the Supreme Court is required to try the case dz 
novo and reach independent conclusions as to the find- 
ings of fact and of the law. Otherwise stated, we have . 
undeviatingly held that on trial de novo the Supreme 
Court will retry the issues on a written record and 
reach independent conclusions without reference to that 
of the district court. Gable v. Carpenter, 136 Neb. 669, 

287 N. W. 70; Robinson v. Dawson County Irr. Co., 145 
Neb. 32, 15 N. W. 2d 231; Sherwood v. Salisbury, 139 
Neb. 838, 299 N. W. 185; Thurston v. Travelers Ins. Co., 
128 Neb. 141, 258 N. W. 66; Scholz v. Scholz, 172 Neb. 
184, 109 N. W. 156; Jones v. Jones, 173 Neb. 880, 115 
N. W. 2d 462; Upah v. Upah, 175 Neb. 606, 122 N. W. 
2d 507. 

The briefs in this case argue the meaning of the 
term “the order sustaining the appeal.” We do not 
feel that we need or should define this term. In fact, 
it is easily observable that it is impossible to give a 
definitive application to this language when the terrn 
is inapplicable to our appeal procedure. It is obvious 
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from the terms of both subsection (2) and subsection 
(4) of section 33 of L.B. 820 that it is required in a 
case of a retrial or a new trial of the issues in the case 
that the provisions of L.B. 820 should govern. This 
conclusion flows from the language of subsection (4) 
which states “the law in effect at the time * * * shall 
govern the appeal, the new trial, and any subsequent 
trial or appeal.” The intent of the act can be further 
gathered from the provision of subsection (2) which 
says that this act shall apply to all pending actions 
and proceedings commenced prior to its effective date 
on which a judgment has not been entered. At the time 
of the effective date of L.B. 820 on July 6, 1972, this 
court was vested with jurisdiction of the matter and 
under the affirmative provisions of section 25-1925, R. 
R. S. 1943, it was pending here for retrial anew inde- 
pendent of any judgment or any action of the district 
court. It is obvious for the purposes of determining 
the question herein involved, that a judgment, in the 
sense of a final judgment, had not been entered. The 
reason is that the appeal vested this court with the 
absolute power and the absolute duty to disregard the 
judgment and the action of the district court and enter 
a new and independent determination of the issues. We 
reiterate the words of the statute: “* * * to retry the 
issue or issues * * * and upon trial de novo * * * reach 
an independent conclusion as to what finding or find- 
ings are required under the pleadings and all the evi- 
dence, without reference to the conclusion reached in 
the district court * * *.” Language could not be used 
more clearly to demonstrate, within the meaning of the 
appropriate language of subsection (4) of section 33 of 
L.B. 820, that its provisions apply to the retrial or the 
new trial in the Supreme Court and that there was no 
“judgment” within the meaning of subsection (2) of 
the act. 

Consequently, we hold that under the provisions of 
L.B. 820, the no-fault divorce law, when an appeal in 
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an action under the prior divorce statutes is filed in 
this court, this court is invested with original de novo 
jurisdiction and is required to try the case anew and 
make independent determinations of the issues pre- 
sented to the district court, and the provisions of L.B. 
820 are applicable to such determination by this court. 
As we have mentioned the trial court refused all relief 
to each of the parties and made no determination or 
findings as now required under L.B. 820, and no de- 
termination as to the matter of whether a legal separa- 
tion or a dissolution of the marriage should be granted 
and no findings or determinations as to custody of the 
children, support, maintenance, and alimony. 

The trial court, of course, was bound at the time of 
the trial and the judgment in the district court by the 
provisions of the previous statutes. Nevertheless, since 
the provisions of L.B. 820 are now applicable, the judg- 
ment of the district court must be reversed and the 
cause remanded with directions to enter a decree as 
provided for and authorized under the provisions of 
L.B. 820. The judgment is therefore reversed and the 
cause remanded for a new trial. 

REVERSED AND REMANDED WITH DIRECTIONS. 

BosLauGH and McCown, JJ., concur in the result. 


NOLAN BRACY, APPELLANT, v. AMERICAN FAMILY MUTUAL 
INSURANCE COMPANY, A CORPORATION, APPELLEE. 
204 N. W. 2d 174 


Filed February 9, 1973. No. 38578. 


1. Insurance: Contracts. Objectively reasonable expectations of 

’ a beneficiary-insured relating to the terms of his insurance 
contract will ordinarily be honored. 

The purpose of an insurer against liability 

for medical payments in an automobile policy may be not to 

make medical payments to an insured who is injured in another 

vehicle owned by the insured but not insured under the policy. 
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Appeal from the district court for Douglas County: 
Patrick W. Lyncu, Judge. Affirmed. 


Robert C. Vondrasek, for appellant. 
Boland, Mullin & Walsh, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


Smitu, J. 

The problem in this case arises out of medical ex- 
pense coverage provisions in two automobile insurance 
policies issued by defendant to plaintiff, the named in- 
sured. The district court rendered summary judgment 
for defendant, and plaintiff appeals. He asserts that 
the court misconstrued policy provisions. 

The declarations of one policy described only a 1963 
Corvette automobile owned by plaintiff, and they limited 
defendant’s liability for medical expense to $1,000. The 
declarations of the other policy described a 1969 Dodge 
automobile and they limited defendant’s liability for 
medical expense to $5,000. In the operation of the 
Corvette plaintiff sustained bodily injury that caused 
him medical expense in excess of $5,000. Defendant 
discharged its liability on the Corvette policy but denied 
liability on the Dodge policy. Plaintiff sued to recover 
$4,000 on the latter contract. 

Aside from the declarations, the two policies for 
present purposes were identical in language. Defendant 
agreed “To pay all reasonable medical expense incurred 
within one year from the date of the accident: ... To 
or for the named insured and each relative who sustains 
bodily injury caused by accident, . . . while occupying 
an automobile ....” An exclusion read: -“This policy 
does not apply .. . to bodily injury sustained by the 
named insured ... while occupying an automobile owned 
by ... the named insured ..., other than an automobile 
which qualifies as an ‘owned automobile’ as defined 
herein . . ..”. “Owned automobile” was defined as 
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“the automobile described in the declarations.” The 
headings, insuring agreements, and exclusionary clauses 
were equally prominent. 

Objectively reasonable expectations of a beneficiary- 
insured relating to the terms of his insurance contract 
will ordinarily be honored. Nile Valley Coop. Grain & 
Milling Co. v. Farmers Elevator Mut. Ins. Co., 187 Neb. 
720, 193 N. W. 2d 752 (1972). See, also, Bose v. 
American Family Mut. Ins. Co., 186 Neb. 209, 181 N. 
W. 2d 839 (1970). 

In provisions for liability for medical expense or 
medical payments some difficulty has been experienced 
in the use of the phrases “owned automobile” and “non- 
owned automobile.” See, Grantham v. United States 
Fidelity & Guaranty Co., 245 S. C. 144, 139 S. E. 2d 
744 (1964); Pouros, Melendes, and Craig, “Medical Pay- 
ments Provision of the Automobile Insurance Policy: 
An Illustration of First Party Insurance Problems,” 52 
Marq. L. Rev. 445 at 467 (1969-70). It has been said: 
“The purpose of the insurer is readily apparent. It is 
willing to make medical payments when an insured is 
injured while occupying a vehicle which is insured 
under the policy. .. . It is unwilling, however, to 
make medical payments to an insured who is injured 
in another vehicle owned by .. . (the) insured but 
not insured under the policy.” Simpson v. KFB In- 
surance Co., Inc., 209 Kan. 620, 498 P. 2d 71 (1972). 
See, also, Brouillette v. Fireman’s Fund Insurance Co., 
163 So. 2d 389 (La. App., 1964), writ of review denied, 
246 La. 594, 165 So. 2d 485 (1964). 

Exclusionary clauses similar to those in the present 
case have protected insurers. See, McKinley v. Colo- 
rado Farm Bureau Mutual Ins. Co., 163 Colo. 529, 431 
P. 2d 859 (1967); Simpson v. KFB Insurance Co., Inc., 
supra; Brouillette v. Fireman’s Fund Insurance Co., 
supra; Grantham v. United States Fidelity & Guaranty 
Co., supra. 

The policy provisions in question are clear enough 


634 NEBRASKA REPORTS [ VoL. 189 


Universal Terrazzo & Tile Co. v. Parsons Corp. 


that the summary judgment for defendant honored 
objectively reasonable expectations of plaintiff. It fol- 
lows that subordinate rules of interpretation are in- 
consequential. 
The judgment is affirmed. 
AFFIRMED. 


UNIVERSAL TERRAZZO & TILE Co., A CORPORATION, APPELLEE 
AND CROSS-APPELLANT, V. PARSONS CORPORATION, A CORPO- 
RATION, ET AL., APPELLANTS AND CROSS-APPELLEES. 

204 N. W. 2d 149 


Filed February 9, 1973. No. 38589. 


New Trial: Evidence. Newly discovered evidence does not require 
the granting of a new trial unless it is of such controlling nature 
that it probably would change the result of the former trial. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Young, Kuhn, Person & Liakos, for appellants. 
Monen, Seidler, Ryan & Festersen, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CLInTon, JJ. 


Bos.Laucu, J. 

This was an action to recover the amount due the 
plaintiff for work upon the Sunset Shopping Center at 
Norfolk, Nebraska. The defendant Parsons Corpora- 
tion was the principal contractor on the project. The 
plaintiff was a subcontractor. The Insurance Company 
of North America was the surety on a performance bond 
for Parsons. 

The trial court found that the plaintiff should recover 
the amount of $62,295.39 from the defendants; an addi- 
tional $4,578.64 from Parsons; and an attorney’s fee in 
the amount of $8,000 from the insurance company. 
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Separate motions for new trial filed by the defendants 
were overruled on March 1, 1971. 

On January 21, 1972, the defendants filed a petition for 
a new trial because of newly discovered evidence. The 
defendants appeal from the order overruling this motion. 

The newly discovered evidence consisted of a written 
contract, dated October 13, 1966, in which N.N.D. In- 
vestment Company agreed to invest $32,000 in Com- 
munity Betterment Specialists in return for a promise 
that the plaintiff would be awarded a contract for work 
at the Sunset Shopping Center project. N.N.D. Invest- 
ment Company was controlled by the officers and stock- 
holders of the plaintiff. Community Betterment Spe- 
cialists was the promoter of the Sunset Shopping Center 
project. 

The contract between Sunset Plaza, Inc., the owner 
of Sunset Shopping Center, and Parsons was a “cost of 
the work plus a fee” contract. The contract included 
all subcontracts as a cost of the work. 

The subcontract between the plaintiff and Parsons 
consisted of a work order, dated January 31, 1968, to 
furnish labor and materials for certain specified work 
on the project together with additional work that was 
performed at the request of Parsons. Parsons contends 
its contract with the plaintiff was without considera- 
tion and therefore unenforceable because the plaintiff 
was already bound to do the work under the contract 
with Community Betterment Specialists. The record 
does not support this contention. 

The 1966 contract between the plaintiff and Com- 
munity Betterment Specialists merely provided that 
Sunset Plaza, Inc., and W. C. McNeely, the president 
of Sunset Plaza, Inc., and Community Betterment Spe- 
cialists, would “take such steps as are necessary to 
consummate a contractual agreement whereby Universal 
Terrazzo will be awarded a contract in the amount of 
$46,591.00 for the furnishing of all labor and materials” 
for specified work. 
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At the trial, William C. Hawkins, the president of 
Parsons, was asked how the subcontract came to be let 
to the plaintiff. He testified that McNeely and another 
employee of Community Betterment Specialists gave 
him some figures that had been submitted by Mr. Borto- 
lotti, an officer of plaintiff, and stated: “ ‘If the figures 
are in line, we would like to use Mr. Bortolotti and 
he will buy stock from us in our companies.’” Haw- 
kins further testified the figures were in line; Parsons 
was requested to issue a purchase order; and a purchase 
order was written in January 1968. At the hearing on 
the motion, Hawkins testified that Parsons regarded 
the plaintiff as a subcontractor. 

Newly discovered evidence does not require the grant- 
ing of a new trial unless it is of such controlling nature 
that it probably would change the result of the former 
trial. Penn Mutual Life Ins. Co. v. Lindquist, 1382 Neb. 
220, 271 N. W. 429; Finnern v. Bruner, 170 Neb. 170, 
101 N. W. 2d 905. The newly discovered evidence in 
this case does not satisfy that requirement. 

The evidence at the trial showed that Parsons knew 
McNeely wanted the subcontract let to the plaintiff be- 
cause Bortolotti was a prospective investor in Com- 
munity Betterment Specialists. The 1966 contract with 
N.N.D. was of little additional significance. Community 
Betterment Specialists did not contract with the plain- 
tiff to do the work at the project but merely agreed to 
arrange for the contract to be let to the plaintiff. Par- 
sons knew the circumstances when it accepted the 
plaintiff as a subcontractor on the project. The evi- 
dence did not entitle the defendants to a new trial. 

The plaintiff cross-appeals from the refusal of the 
district court to award an additional attorney’s fee for 
the proceedings on the petition for a new trial. Ap- 
parently the district court believed the fee previously 
allowed was adequate to cover the additional proceed- 
ing. We find no abuse of discretion in that regard. 

The judgment of the district court is affirmed. The 
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plaintiff is allowed the sum of $500 for the services of 

its attorneys in this court to be taxed against the de- 

fendant Insurance Company of North America. 
AFFIRMED. 


STaTE oF NEBRASKA, APPELLEE, v. Larry Davip Strou, 
APPELLANT, 
204 N. W. 2d 156 


Filed February 9, 1973. No. 38604. 


J. Criminal Law: Sentences: Appeal and Error. The Supreme 
Court may reduce the sentence rendered by the district court 
against the accused, when in its opinion the sentence is ex- 
cessive, and it shall be the duty of the Supreme Court to render 
such sentence against the accused as in its opinion may be 
warranted by the evidence. 

Where the punishment of an offense is 

left to the discretion of the court within prescribed limits of 

the statute, a sentence prescribed within such limits will not 
be disturbed unless there appears to be an abuse of such 
discretion. 


Appeal from the district court for Lancaster County: 
BARTLETT E. Boyes, Judge. Affirmed. 


A. James McArthur, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ber- 
nard L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and CuLinton, JJ. 


SPENCER, J. 

Defendant was found guilty of assault with intent to 
commit rape, and was sentenced to 7 years in the Ne- 
braska Penal and Correctional Complex. He premises 
his appeal on excessiveness of sentence. We affirm. 

Defendant was charged with forcible rape. A jury 
trial was had on that issue. It resulted in a mistrial 
prior to actual submission. Defendant then waived his 
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right to a trial by jury and stipulated that the matter 
be retried before the court without a jury on the tran- 
script of evidence adduced at the jury trial. Upon this 
retrial the court found defendant guilty of the lesser- 
included offense of assault with intent to commit rape. 

The only question presented by this appeal is the ex- 
cessiveness of a 7-year sentence. Under the provisions 
of section 28-409, R. R. S. 1943, the penalty for assault 
with intent to commit rape is imprisonment “in the 
Nebraska Penal and Correctional Complex not more 
than fifteen nor less than two years.” 

Prior to passing sentence upon defendant the court, 
under the authority of section 83-1,105, R. S. Supp., 1969, 
committed the defendant to the Division of Corrections 
for a period of 90 days for study and report for sentenc- 
ing. Defendant’s presentence investigation discloses a 
dismissal of a prior charge of statutory rape and two 
felony convictions, one in Nebraska for burglary and 
one in Colorado for assault with a deadly weapon. The 
psychiatrist’s report attached to the presentence investi- 
gation indicates that defendant does not fit the defini- 
tion of a sexual sociopath as defined in the Nebraska 
statutes, and that he could not be benefited by confine- 
ment in the Lincoln Regional Center. 

Section 29-2308, R. R. S. 1948, provides in part: ‘“* * * 
the Supreme Court * * * may reduce the sentence ren- 
dered by the district court against the accused, when 
in its opinion the sentence is excessive, and it shall be 
the duty of the Supreme Court to render such sentence 
against the accused as in its opinion may be warranted 
by the evidence.” We have frequently said that where 
the punishment of an offense is left to the discretion of 
the court within prescribed limits of the statute, a sen- 
tence prescribed within such limits will not be disturbed 
unless there appears to be an abuse of such discretion. 
State v. Stroh (1966), 181 Neb. 24, 146 N. W. 2d 756. 

The sentence imposed herein is well within the limits 
provided by law. A review of the record and the pre- 
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sentence report does not indicate any abuse of discre- 
tion on the part of the trial court. We do not find the 
sentence to be excessive on the record herein.. The record 
amply supports the court’s sentence, and the judgment 
is affirmed. 
AFFIRMED, 


STATE OF NEBRASKA, APPELLEE, V. PATRICIA VAN ACKEREN, 


APPELLANT. 
204 N. W. 2d 165 


Filed February 9, 1973. No. 38605. 


Criminal Law: Sentences: Appeal and Error. Where the punish- 
ment of an offense created by statute is left to the discretion 
of the court, to be exercised within certain prescribed limits, a 
sentence imposed within such limits will not be disturbed unless 
there appears to be an abuse of such discretion. 


Appeal from the district court for Douglas County: 
DonaLp J. HAamitton, Judge. Affirmed. 


Paul E. Watts and Stephen Greenberg, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLINTON, JJ. 


Wuite, C. J. 

The sole question involved in this case is whether a 
minimum indeterminate sentence of 1 to 3 years im- 
posed upon the defendant for the crime of unlawful 
deliverv of a controlled substance, LSD, was excessive. 

The defendant plead guilty and we also have before 
us in the record a full report of the presentence investi- 
gation in this matter. The lower court had before it 
the official police report which showed that at approxi- 
mately 11:15 p.m. on September 19, 1971, officer Helms, 
working in an undercover capacity with the narcotics 
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unit of the Omaha police department, was informed that 
a narcotics buy was set up at 4825 Taylor Street with 
a party named Stephen Van Ackeren. At approximately 
11:45, officer Helms and the informant went to 4825 
Taylor Street where they were met by Stephen Van 
Ackeren and his wife, Patricia, the defendant and ap- 
pellant. The presentence report shows that the defend- 
ant initiated and participated actively in the transaction. 
The defendant asked officer Helms if he were interested 
in some “sunshine,” officer Helms stated that he was 
and asked the price. The husband of the defendant then 
stated that the price was $2.50 a hit, and officer Helms 
produced a $10 bill whereupon the defendant’s husband 
gave the defendant a small match box from which she 
took four orange-colored tabs, placed them in a piece 
of tinfoil, and handed them to officer Helms. Officer 
Helms gave the defendant the $10 bill which she in turn 
gave to her husband. There is no dispute that the 
orange-colored pills constituted LSD, lysergic acid di- 
ethylamide. 

We recite the facts from the presentence report be- 
cause of what transpired during the sentencing pro- 
cedures before the district court. It appears from an 
examination of the record that despite her plea of guilty 
and the positive statement of the police officer, the de- 
fendant persisted, both at the time of the arraignment, 
and at the time of the final sentencing, in a version of 
the incident which would create the impression that 
she rather unwillingly accepted the LSD tablets from a 
friend and was disposing of them for the friend. Her 
joint and active participation with her husband, who 
was also charged, is apparent from the above recital of 
the facts. We are unable to find, in the presentence 
investigation and in the sentencing proceedings, any in- 
dication of sincere remorse and a desire for rehabilita- 
tion on the part of the defendant. 

Since the defendant was a first offender and in light 
of the sentence that was actually given, the fundamental 
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question presented to the district court and the sole 
question raised here is whether the defendant should 
have been placed on probation. Although this is not a 
crime of violence, it is apparent from the nature of the 
substance delivered, and the danger involved to users, 
that it was a drug offense of the more serious type. The 
record reveals no recommendation of probation from the 
county attorney or from the probation officer. In exam- 
ining the question of the difficulty of the supervision of 
the defendant while on probation the presentence in- 
vestigation reveals many facts which must have been 
persuasive to the trial judge. The defendant first began 
to “drop” LSD occasionally, perhaps every week, stat- 
ing that she first began because of boredom because 
her husband was in the Nebraska Penal and Correctional 
Complex. This lasted for about 7 months and then 
after a “very bad trip” she quit for approximately 6 
months. She then smoked marijuana and hashish for 
about the next 6 months, but got bored with this after 
her previous experience with LSD. She states that 
she stopped taking drugs in the spring of 1971. Her 
father is a mechanic of an unknown address and her 
mother is unemployed and living in Omaha. Each of . 
her parents had been previously married and divorced 
and are now divorced from each other. As mentioned, 
her husband has been in the Nebraska Penal and Cor- 
rectional Complex for about 15 months for burglary; in 
addition her mother has been confined in the Women’s 
Reformatory in York for uttering a forged instrument, 
her father’s presence and interest is absent, and her 
grandfather was a two-time inmate of the Nebraska 
Penal and Correctional Complex. 

Because of the nature of the offense, the trial court 
must have been peculiarly concerned with the problems 
involved with the necessary supervision of the defendant 
while on probation, her genuine desire to rehabilitate 
herself, and her repeated return to the use of drugs be- 
cause of “boredom” in her private-life’ Combined with 
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these facts is her persistence through the sentencing 
procedure, in an absolutely uncorroborated and unsub- 
stantiated version of the sale of the LSD in order to 
accommodate one of her friends. 

Considering all the circumstances, we are unable to 
say that the trial court, who had the defendant before 
him at least twice, and had all the information of the 
presentence investigation before him, and considering 
the seriousness of the offense, abused its discretion in 
imposing a minimum indeterminate sentence of from 
1 to 3 years. This court has held, without deviation, 
that where the punishment of an offense created by stat- 
ute is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed unless there ap- 
pears to be an abuse of such discretion. Such an abuse 
does not appear from the record in this case. 

The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 

McCown, J., concurs in the result. 


STate or NEBRASKA, APPELLEE, V. STEPHEN G. HURLEY, 
APPELLANT. 
204 N. W. 2d 176 


Filed February 9, 1973. No. 38621. 


Appeal from the district court for Douglas County: 
Joun E. Murruy, Judge. Affirmed. 


Stephen G. Hurley, pro se. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BosLauGH, SMITH, 
McCown, NEwToN, and Ciinton, JJ. 
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CLINTON, J. 

This is an appeal from the sentence imposed after a 
plea of guilty to a charge of robbery. The defendant 
was sentenced pursuant to section 28-414, R. R. S. 1943, 
to a term of from 6 to 8 years in the Nebraska Penal and 
Correctional Complex. The sole issue presented is 
whether or not there was a violation of a plea bargain. 

Defendant was charged with two counts of robbery. 
He was represented by counsel at arraignment and on 
January 19, 1972, pled not guilty. Later, on April 24, 
1972, defendant again appeared with counsel and asked 
leave to withdraw his plea of not guilty as to one count 
of the information. Before granting the motion the 
court examined the defendant and established he was 
18 years old and had completed the 10th grade. The 
court then carefully explained the right of trial by jury 
and all the rights that attended it, and that a plea of 
guilty would waive those rights. Defendant affirma- 
tively answered he understood. Further inquiry re- 
vealed a plea bargain. The record shows the bargain 
was that following a plea of guilty and sentencing on 
this charge that two other felony charges would be dis- 
missed. Defendant was then specifically asked if there 
had been promises of anything else and he answered, 
“No, sir.” 

The court then determined the defendant understood 
that conviction of even one count of robbery carried a 
possible sentence of from 3 to 50 years and that while 
defendant was hopeful of probation defendant knew the 
county attorney had not promised nor recommended it. 
The defendant admitted the essential facts constituting 
the basis for the plea on this count but denied involve- 
ment:as to the other robbery. The court then accepted 
the plea of guilty and deferred sentencing. 

At the hearing for sentencing on May 31, 1972, prior 
to the imposition of sentence, defendant for the first 
time stated that the plea bargain included a flat sen- 
tence of 3 or 4 years. Inquiry revealed that defendant 
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had mentioned this term to his attorney, that the at- 
torney had talked to the county attorney and the court, 
but that no promise had been obtained and that the 
defendant had not been told there was such a promise. 
The attorney had told defendant he thought the sen- 
tence might be for 4 years. This occurred after entry 
of the plea of guilty. 

The record does not support defendant’s contention. 
It is abundantly clear that defendant understood the 
nature of the charge, the possible penalty, his rights, 
and the effect of a plea of guilty. The plea of guilty 
here represents an intelligent and voluntary choice be- 
tween the alternate courses of action. State v. Thomp- 
son, ante p. 115, 201 N. W. 2d 204; State v. Turner, 186 
Neb. 424, 183 N. W. 2d 763; State v. Cruse, 187 Neb. 
331, 190 N. W. 2d 629. The plea bargain as it existed 
was carried out. There was no request to withdraw the 
plea of guilty. There is nothing to show that the plea 
was the result of any such other promises or any mis- 
understanding. The court specifically found that the 
plea was voluntary and intelligently made and the rec- 
ord clearly supports the findings. 

The judgment and sentence appealed from are affirmed. 

AFFIRMED. 


AGNES SIMPKINS, ALSO KNOWN as Mrs. HAROLD SIMPKINS, 
APPELLANT, V. KaTE RITTER ET AL., APPELLEES. 
204 N. W. 2d 383 


Filed February 16, 19738. No. 38502. 


1. Bailments: Contracts. Generally, an agreement to return the 
identical property makes the contract one of bailment and not 
of sale, and the title to the property is not changed. 

. It is of the very essence of a contract of bail- 
ment that it shall contemplate the return of the property 
bailed. 

3. Bailment: Words and Phrases: Contracts. The term “bailment” 
is comprehensively defined as a delivery of personalty for 
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some particular purpose, or on mere deposit, upon a contract, 

“ express or implied, that after the purpose has been fulfilled 
it shall be redelivered to the person who delivered it or other- 
wise dealt with according to his directions, or kept until he 
reclaims it, as the case may be. 


Appeal from the district court for Dakota County: 
JOSEPH E. Marsu, Judge. Reversed and remanded. 


Bauer, Galter & Scott, for appellant. 


' Duane J. Dowd of Riedmann, Dowd & Jeffries, for ap- 
pellees. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


SPENCER, J. 

This is a replevin action brought oy Agnes Simpkins 
to recover the possession of a horse named Cider Dave 
from Kate and Jack Ritter, wife and husband. Simp- 
kins appeals from.a judgment denying restitution of the 
horse and damages. We reverse. 

The following questions are presented by this appeal: 
1. Was the conveyance of Cider Dave to Kate Ritter 
an outright and unqualified conveyance of title and 
ownership, or was a bailment created with a reversionary 
interest reserved in Agnes Simpkins? 2. If a bailment 
was created, then was Cider Dave to be returned to 
Simpkins at the end of the 1971 racing season; or was 
such return to be made when the horse was 12 years 
old, no longer raceable, or on the death of Kate. Ritter? 

Simpkins, who is employed in Lincoln, breeds and 
raises thoroughbred race horses. Kate Ritter is a groom 
and housewife. Jack Ritter is a horsetrainer and a 
plater. A groom is one who cares for horses, and a 
plater is one who shoes horses. The Ritters, who had 
been training horses for a number of years, trained 
horses for Simpkins on previous occasions. There was 
no relationship between the parties other than friend- 
ship. 
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During the 1970 racing season discussions were had 
between Simpkins and Kate concerning the taking and 
training of Cider Dave. In January of 1971, Cider Dave 
was sent from the Simpkins farm in Raymond, Nebraska, 
to the Ritter farm at Anthony, Kansas. On January 
27, 1971, after Cider Dave had been sent to Kansas, 
Simpkins, pursuant to a phone request, signed the jockey 
club certificate of foal registration in blank, and mailed 
the certificate by certified mail to Kate. Kate placed 
her name on the certificate as the transferee, and in- 
serted the date of transfer as June 8, 1970. 

Simpkins’ testimony indicates she transferred the 
horse to the Ritters for the 1971 racing season, at the 
end of which time it was to be returned to her. She 
did this because she was unable to train or race the 
horse. She testified that the Ritters were to pay the 
entire cost of Cider Dave’s upkeep, and in return they 
were to receive all his earnings. 

Kate conceded she paid nothing for the horse, but 
alleges it was given to her with the intention that she 
was to be its sole owner. However, she did admit 
Cider Dave was eventually to be returned to Simpkins. 
The area of the disagreement involved was when that 
return was to take place. Was it at the end of the 1971 
racing season, or, as Kate contended, not until she 
was through with him? This she interpreted to be 
when the horse was 12 years old and no longer race- 
able; if he broke down; or if something happened to her. 

Simpkins contended the transfer of the certificate 
of foal registration was made in order to permit Kate 
Ritter to race the horse during the 1971 racing season. 
She adduced other evidence indicating that such ar- 
rangements are frequently made in the racing business. 
Under her theory, the transfer was not made for the 
purpose of transferring ownership, but only for the 
limited purpose of permitting Kate to race the horse and 
retain all earnings during the period that the bailment 
was to be in effect. 
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It is undisputed the horse was to be returned at 
some time to Simpkins. It is also undisputed Simpkins 
had refused to sell the horse. It tests credulity to be- 
lieve that under the circumstances she would give the 
horse to Kate for its entire racing life. The testimony 
of Simpkins is much more within the range of believ- 
ability. 

Generally, an agreement to return the identical prop- 
erty makes the contract one of bailment and not of sale, 
and the title to the property is not changed. 38 Am. Jur. 
2d, Bailments, § 22, p. 927. As we said in Luikart v. 
Massachusetts Bonding & Ins. Co. (1935), 129 Neb. 
771, 263 N. W. 124: “‘It is of the very essence of a 
contract of bailment that it shall contemplate the re 
turn of the property bailed, * * *.’” 

The trial court ignored the bailment characteristics 
of the transaction. Relying on the foal certificate and 
the racing entry, the trial court found Kate Ritter to 
be the owner of the horse. However, the transfers are 
entirely consistent with the delivery of possession for 
bailment purposes. 

In Mimick v. Beatrice Foods Co. (1958), 167 Neb. 
470, 93 N. W. 2d 627, we said: “The term ‘bailment’ 
is comprehensively defined as a delivery of personalty 
for some particular purpose, or on mere deposit, upon 
a contract, express or implied, that after the purpose 
has been fulfilled it shall be redelivered to the person 
who delivered it or otherwise dealt with according to 
his directions, or kept until he reclaims it, as the case 
may be.” 

We conclude the transfer herein was a bailment. It 
therefore follows that title and ownership remained in 
the bailor Simpkins. For this reason the trial court’s 
findings that title was in Kate Ritter was in error. 

Judgment reversed and cause remanded, with in- 
structions to enter judgment for possession in favor of 
Agnes Simpkins. 

REVERSED AND REMANDED. 
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CLINTON, J., dissenting. 

. This court has many times said that in a jury-waived 
law action the trial court’s finding has the same effect 
as a verdict and will not be set aside unless clearly 
wrong. Pester v. American Family Mut. Ins. Co., 136 
Neb. 793, 186 N. W. 2d 711. This is fundamental and 
salutary doctrine and should be observed. We have 
violated the principle in this case and made ourselves 
the finder of the facts. This is evidenced by the follow- 
ing quotation from the majority opinion: “The testi- 
mony of Simpkins is much more within the range cf 
believability.” The agreement may indeed be an un- 
usual one, but then many agreements in areas with 
which we are unfamiliar may seem unusual, but this 
is surely not the sole measure of the credibility of the 
witness who testifies concerning it. Indeed, it might 
have nothing to do with credibility whatever. 

An examination of the pleadings in this case does 
not, as is not unusual in a replevin action, disclose pre- 
cisely what interests the parties claim other than the 
right to immediate possession. The plaintiff’s petition 
simply stated she claimed an interest and had the right 
to possession. The defendants’ answer was a general 
denial. 

An examination of the pleadings shows that the dis- 
pute was over ownership. The defendant Kate Ritter, 
testifying to the course of the conversations which led 
to her claimed ownership of the horse, said: “She still 
wanted me to take the bay colt and I told her again 
that I could not afford a horse, and she said this is not 
going to cost you anything, I am giving this horse to 
you, it’s his only chance. And I said we would have 
to think it over.” With reference to the transaction 
itself, she testified: ‘Agnes Simpkins wanted to know 
if what we had decided and we told her again that 
we could not afford a horse of our own. She said T 
am giving you this colt, do you understand that, and 
I said, well we will do what we can, we will try, and 
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she cried she was so happy that we had taken the colt 
known as Cider Dave.” 

Exhibit 4 to which the trial court made specific re- 
ference was the Jockey Club registration for Cider Dave. 
On the back thereof there appears the following: “All 
transfers must be signed by previous owner or author- 
ized agent, showing address of new owner and date of 
transfer.” Then is shown a transfer to Kate Ritter of 
Anthony, Kansas, the date 6-8-70, and the signature of 
Mrs. Agnes I. Simpkins. The evidence shows that Kate 
Ritter, as owner, registered Cider Dave with the Secre- 
tary of the Racing Commission. Exhibit 19 referred to 
by the court is a pamphlet of the rules of the Racing 
Commission of the State of Nebraska adopted pursuant 
to statute. These rules, among other things, provide 
as follows: ‘Each trainer shall register with the Racing 
Secretary all the horses in his charge giving the name, 
age, sex, breeding and ownership of each.” Rule 12.36, 
Nebraska Rules of Racing, 1970, p. 84. ‘All owner- 
ships in a horse, except a trainer’s percentage of his 
winnings, shall be filed with the Racing Secretary, be- 
fore the horse shall start, as also shall every change 
in ownership thereafter during the meeting.” Rule 
13.55, p. 98. “The Jockey Club Registration Certificate 
for all horses entered in claiming races must be in pos- 
session of the Racing Secretary. When ownership 
changes as a result of a claim, the Racing Secretary 
shall cause the Jockey Club Registration Certificate to 
be properly endorsed prior to transfer to the new owner’s 
file.” Rule 13.56, p. 98. ‘No person, or persons shall 
enter or allow to be entered in a claiming race, a horse 
against which any claim is held, either as a mortgage, 
bill of sale, or lien of any kind, unless when or before 
entering the horse the written consent of the holder of 
the claim shall be filed with the Association conducting 
said race.” Rule 15.13, p. 122. 

The rules themselves, of course, do not directly estab- 
lish ownership but compliance or noncompliance there- 
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with by parties who are in the business such as the 
plaintiff and defendants is certainiy admissible evidence 
on the issue of ownership. Among the items which the 
court considered decisive is included a statement in the 
following form requested by Simpkins and signed by 
Kate Ritter and according to her testimony back-dated 
at the request of Simpkins. “If anything should hap- 
pen to me while I own Cider Dave, I here by want the 
colt to be given to Agnes Simpkins for her own.” Simp- 
kins denied the document was in the form in which 
she wanted it but nonetheless she kept it. 

Also included in the documentary evidence is a letter 
from Simpkins to Kate Ritter, mostly about racing of 
horses, which contains the following: “Lannigan moved 
Y% mile west of us and have been trying to find out— 
they don’t believe Dave is yours—plain call us liars to 
our face.” The same letter said: “I hope Dave makes 
you money every time he runs.” Another letter from 
Simpkins to Kate Ritter contained the following: “Kate 
—TI hope Dave is the best thing that happens to you—We 
liked him from the start & that is why I kept pushing 
him at you. It is his only chance.” 

Simpkins acknowledged that if Ritters had put Cider 
Dave in a claiming race and if the horse had been 
claimed, the Ritters would have been entitled to keep 
the purchase price. 

No matter what words may be used to describe the 
nature of the property interest of the parties in Cider 
Dave, there is no doubt about what the trier of the 
fact found and that there was far more than just sub- 
stantial evidence to support the findings. 

Disregarded completely in the majority opinion are 
the following factors which support the finding of the 
trial court. If Ritters could make Cider Dave a win- 
ner, Simpkins would profit because under Nebraska 
regulations she, as the breeder, would receive 20 per- 
cent of the purse and in addition the value of the parent 
stock which she owned would increase. Also worthy 
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of note is the fact that Cider Dave had a foot problem 
which made his future uncertain. The Ritters appar- 
ently trained and raised horses for other people, but 
until they took Cider Dave owned none of their own. 
Ritter’s husband was a plater and a trainer. Simpkins 
was not in a position to race the horse. The expert 
testimony showed that the cost or the value of the 90- 
day training period to get Cider Dave ready for racing 
was $750 to $1,000. Cider Dave earned $2,400 in 1971. 
There was evidence which would indicate that at the 
beginning of the period Cider Dave’s value was from 
$500 to $1,000. 

I would follow the rule which has previously always 
been followed by this court. This case wholly turns 
on questions of credibility. The apparent claim of the 
majority opinion that the trial court misconstrued the 
applicable rules of law just is not correct. 

McCown, J., joins in this dissent. 


FRANCES LANC, APPELLANT, v. DouGLAS COUNTY WELFARE 
ADMINISTRATION ET AL., APPELLEES. 
204 N. W. 2d 387 


Filed February 16, 1973. No. 38522. 


1. Appeal and Error: Evidence: Records. In an error proceeding 
from an inferior court or tribunal to the district court, and on 
appeal therefrom to this court, error cannot be predicated on 
the sufficiency or insufficiency of the evidence as a matter of 
law to affirm or reverse the findings and judgment of the in- 
ferior court or tribunal from which error. was prosecuted, 
unless all the material and relevant evidence is properly pre- 
sented in a bill of exceptions. 

Where alleged errors of law depend- 

ent upon evidence aré asserted, it will be conclusively pre- 

sumed that the evidence adduced in the inferior court or tri- 
bunal supports the judgment or final order therein made in 
the absence of a proper bill of exceptions. 

The provision of the statutes re: 

quiring ‘the plaintiff in error to file with his petition an au: 


652 NEBRASKA REPORTS [VoL. 189 


Lance v. Douglas County Welfare Administration 


thenticated transcript of the proceedings containing the final 
order sought to be reversed, vacated, or modified is jurisdic- 
tional and mandatory. 


Appeal from the district court for Douglas County: 
SAMUEL P. Caniciia, Judge. Appeal dismissed. 


Wilbur C. Smith and Jack L. Spence, for appellant. 


Clarence A. H. Meyer, Attorney General, and E. D. 
Warnsholz, for appellees. 


Heard before WuitTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTon, JJ. 


CLINTON, J. 

The plaintiff, a former employee of the Department 
of Welfare of Douglas County, Nebraska, by petition 
in error under the provisions of sections 25-1901, et 
seq., R. R. S. 1943, sought review by the district court 
for Douglas County, Nebraska, of an order of the Joint 
Merit System Council confirming her discharge by the 
Department of Welfare. The district court affirmed the 
order on the merits. 

No bill of exceptions has been preserved in this case. 
All the errors assigned in the petition would require a 
review of the evidence. Attached to the petition in error 
are unauthenticated copies of numerous documents and 
an unauthenticated copy of the order of the Joint Merit 
System Council. The council is apparently an agency- 
created board pursuant to the provisions of Laws 1951, 
c. 811, § 10, p. 1070, and its functions are apparently 
ultimately to be transferred to the State Personnel 
Board. See § 81-8,106, R. R. S. 1943. See, also, §§ 
81-1308, 81-1318, R. R. S. 1943. 

In her brief the plaintiff argues her case on the merits. 
The Joint Merit System Council urges affirmance be- 
cause of the absence of a bill of exceptions. The plaintiff 
urges that this court review on the basis of the un- 
authenticated transcript. The council also urges the 
plaintiff's remedy was not by petition in error, but by 
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appeal under the State Administrative Procedures Act, 
section 84-917, R. R. S. 1943, and that the venue lay in 
the district court for Lancaster County where the coun- 
cil acted and rendered its decision. It cites and relies 
on The Flamingo, Inc. v. Nebraska Liquor Control Com- 
mission, 185 Neb. 22, 173 N. W. 2d 369; andi section 
81-1319, R. R. S. 1943. 

Section 84-917, R. R. S. 1943, by its express terms, 
does not limit the right of review to the appeal pro- 
cedure authorized by subsection (2) of that section. 
Subsection (1) provides in part: ‘Nothing in this sec- 
tion shall be deemed to prevent resort to other means 
of review ....” 

Whether the proceedings are in error or by appeal, 
since the errors we are asked to review require a con- 
sideration of the evidence, we cannot give them con- 
sideration in the absence of a bill of exceptions. Everts 
v. School Dist. No. 16, 175 Neb. 310, 121 N. W. 2d 487; 
Dovel v. School Dist. No. 23, 166 Neb. 548, 90 N. W. 
2d 58; State ex rel. Hartman v. Weiss, 181 Neb. 685, 
150 N. W. 2d 264; Leech v. Philpott, 12 Neb. 577, 12 
N. W. 116. 

Both the unauthenticated “transcript” attached to the 
plaintiff’s petition in error and the authenticated tran- 
script of the proceedings in the district court disclose 
that the order of the Joint Merit System Council from 
which appeal was taken and the transcript of the pro- 
ceedings before the council were completely unauthen- 
ticated. Therefore neither the district court nor this 
court obtained jurisdiction. The filing by the plaintiff 
in error of an authenticated copy of the order or judg- 
ment appealed from is jurisdictional and mandatory. 
Anania v. City of Omaha, 170 Neb. 160, 102 N. W. 2d 
49; Neww Home Sewing Machine Co. v. Thornburg, 56 
Neb. 636, 77 N. W. 86; § 25-1906, R. R. S. 1943. 

It is unnecessary for us to decide whether venue in 
error proceedings is governed by section 84-917, R. R. 
S. 1943, and whether our holding in The Flamingo, Inc. 
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v. Nebraska Liquor Control Commission, supra, applies 
here. Since neither the district court nor this court 
acquired jurisdiction in the matter of the order of the 
Joint Merit System Council, the appeal must be dis- 
missed. 
APPEAL DISMISSED. 


DorotHy A. BENNETT, APPELLANT, V. CURTIS E. BENNETT, 
APPELLEE. 
204 N. W. 2d 379 
Filed February 16, 1973. No. 38544. 


1. Divorce: Parent and Child: Infants. A decree fixing custody 
of minor children will not be modified unless there has been 
a change in circumstances indicating that the person having 
custody is unfit for that purpose or that the best interests of 
the children require such action. 

2. Divorce: Parent and Child: Infants: Appeal and Error. The 
discretion of the trial court with respect to changing the cus- 
tody of minor children is subject to review, but the determina- 
tion of the court will not ordinarily be disturbed unless there 
is a clear abuse of discretion or it is clearly against the weight 
of the evidence. 


Appeal from the district court for Scotts Bluff County: 


Rosert R, Moran, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Lyman, Meister & Olsen, for appellant. 
Van Steenberg, Winner & Brower, for appellee. 


Heard before SPENCER, BoSLAUGH, SMITH, McCown, 
NEWTON, and Cuinton, JJ. 


- Bos.aucu, J. 

This is an appeal from a judgment transferring the 
custody of the minor children of the parties from the 
plaintiff, Dorothy A. Bennett, to the defendant, Curtis 
E. Bennett. 
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The parties were divorced on November 19, 1970. 
The decree entered at that time found that the plain- 
tiff, Dorothy A. Bennett, was a fit and proper person 
to have the custody of Susan Ann Bennett, now 12 
years of age; Derry Deanne Bennett, 10 years of age; 
and Tracy Lea Bennett, 8 years of age. 

On March 14, 1972, the defendant filed an applica- 
tion to modify the decree, alleging a change in condi- 
tions had occurred. After a lengthy hearing, the trial 
court found generally for the defendant and awarded 
him the custody of the children subject to reasonable 
rights of visitation in the plaintiff. The plaintiff appeals. 
- The controlling issue here is the best interests of the 
children. A decree fixing custody of minor children 
will not be modified unless there has been a change in 
circumstances indicating that the person having custody 
is unfit for that purpose or that the best interests of 
the children require such action. Packett v. Packett, 
184 Neb. 769, 172. N. W. 2d 86. The discretion of the 
trial court with respect to changing the custody of 
minor children is subject to review, but the determina- 
tion of the court will not ordinarily be disturbed unless 
there is a clear abuse of discretion or it is clearly 
against the weight of the evidence. Boyer v. Boyer, 
183 Neb. 226, 159 N. W. 2d 546. 

The evidence in this case is in conflict on many 
points. A determination as to whether the change in 
custody should have been made depends to a large 
extent upon a resolution of these conflicts. In review- 
ing the record we consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than an- 
other. 

The application alleged in part that the plaintiff had 
failed to furnish a proper home environment for the 
children in that she regularly drank intoxicating liquors 
to excess; entertained a male companion, not her hus- 
band, at her home until the early hours of the morning 
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and, on occasion, for the entire night; and neglected 
the children generally. The defendant’s evidence sus- 
tained these allegations generally. There was evidence 
that the children were left alone in the home while 
the plaintiff was away drinking and that occasionally 
no arrangement was made for their meals. A daughter 
of the plaintiff’s male companion had been living in 
the plaintiff’s home while one of her children had been 
living in the home of defendant’s parents. Although 
there was no evidence of extreme neglect or of sub- 
stantial adverse effect upon the children, the evidence 
did sustain a finding that the plaintiff had not furnished 
a proper home environment for the children within her 
capabilities. The evidence indicated that the plaintiff 
was more concerned with her own pleasure than the 
welfare of her children and they suffered some disad- 
vantages as a result of this attitude. 

With respect to the defendant, the evidence shows 
that he has remarried, maintains a suitable home, and 
will be able to care for the children. We find that 
the plaintiff’s charges of misconduct and unfitness against 
the defendant are not sustained by the evidence. 

As we view the record, there was no abuse of dis- 
cretion by the trial court and it was in the best interests 
of the children that their custody be transferred to the 
defendant. 

The other assignments of error relate to the refusal 
of the trial court to grant a continuance; the refusal to 
permit the plaintiff to withdraw her rest and offer addi- 
tional evidence; and the failure to allow a fee for the 
plaintiff’s attorney. 

The denial of the continuance and the refusal to per- 
mit the plaintiff to reopen her case were both within 
the discretion of the trial court. The plaintiff’s failure 
to obtain counsel until 2 weeks after she had been 
served with the notice of hearing did not give her 2 
right to a continuance. The motion to reopen the case 
was not made until after the case had been decided. 
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The additional evidence would have been cumulative 
only. 

We are of the opinion that the trial court should 
have allowed the plaintiff a fee for the services of her 
attorney in that court. Upon remand, a reasonable 
allowance should be made. In all other respects, the 
judgment of the district court is affirmed. The plain- 
tiff is allowed the sum of $250 for the services of her 
attorney in this court. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
Wuite, C. J., participating on briefs. 


STATE oF NEBRASKA EX REL. MERLE RITTENHOUSE ET AL., 
APPELLEES, v. DUANE NEWMAN ET AL., APPELLANTS. 
STATE OF NEBRASKA EX REL. GERALD BAIRN ET AL, 
APPELLEES, v. DUANE NEWMAN ET AL., APPELLANTS. 
STATE OF NEBRASKA EX REL. OrvIN L. LAKE ET AL., 
APPELLEES, V. DUANE NEWMAN ET AL., APPELLANTS. 
204 N. W. 2d 372 


Filed February 16, 1973. Nos. 38584, 38585, 38586. 


1. Schools and School Districts: Officers: Administrative Law: Man- 
damus. An act is nonetheless ministerial because the person 
performing it or the officer who is obligated to perform it, 
may have to satisfy himself that the state of facts exist under 
which it is his right and duty to perform the act. 

The fact that a necessity may 
exist for the ascertainment, from personal knowledge, or from 
information derived from other sources, of those facts and con- 
ditions, such as residence, upon the existence of fulfillment of 
which the performance of the act becomes a clear and specific 
duty, does not operate to convert the act into one judicial in its 
nature. 

8. Schools and School Districts: Appeal and Error. It is funda- 
mental that mandamus is a law action and that conflicts in 
evidence or findings of fact based thereon will not be disturbed 
on appeal unless clearly wrong. 

4. Schools and School Districts: Domicile. The act of registering 
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to vote has been considered by our court to be persuasive of 
the fact that a person considered such place his legal resigence. 
The motivation to change one’s legal resi- 
dence is immaterial so long as a party has the requisite intent 
to establish a new residence and abandon his former home. 


Appeals from the district court for Garden County: 
JouHN H. Kuns, Judge. Affirmed. . 


Atkins, Ferguson, Nichols & Hahn and Deonl M. Coll, 
for appellants. 


Richards & Richards, for appellees. 


Heard before Wurre, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwtTon, and CuLinTon, JJ. 


WuiteE, C. J. 

The district court held that the parents of the school 
children involved were legal residents of School Dis- 
trict No. 131 and issued writs of mandamus requiring 
the appellants to readmit them to school. On appeais 
to this court, we affirm the judgments of the district 
court in issuing the writs and readmitting the children 
to the school in School District No. 131. 

Appellants’ first contention on these appeals is that 
mandamus was not the proper remedy in these actions. 
They contend that the determination of the residency 
of the students is not ministerial in character, involved 
discretion, and that the school board was acting in a 
quasi-judicial capacity. Therefore, they assert, under 
boilerplate law, that mandamus cannot be used as a 
remedy to compel the reinstatement of the appellees’ 
children. We are firmly of the opinion that the duties 
of a board of education with respect to the admittance 
of students is of a ministerial, and not a discretionary, 
nature. It is true that the gray area between a clearly 
ministerial and a clearly quasi-judicial discretionary ac- 
tion is sometimes difficult to find. We have consis- 
tently held that an act is nonetheless ministerial be- 
cause the person performing it or the officer who is 
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obligated to perform it, may have to satisfy himself 
that the state of facts exists under which it is his right 
and duty to perform the act. State ex rel. MclIlvain 
v. City of Falls City, 177 Neb. 677, 131 N. W. 2d 93; 
Little v. Board of County Commissioners, 179 Neb. 655, 
140 N. W. 2d 1. One of the conditions the board of 
education must determine prior to admission is that of 
residency. This act, multitudinously performed over 
the State of Nebraska, is not designed or intended to 
be discretionary in nature. It is simply a condition 
and once having been determined, requires the board 
of education to either admit or not admit such child to 
school. We feel it comes squarely within the abstract 
definition set out in Larson v. Marsh, 144 Neb. 644, 14 
N. W. 2d 189, where it was said: “A ministerial act 
has been defined as one performed in response to a 
duty which has been positively imposed by law and its 
performance required at a time and in a manner or 
upon conditions which are specifically designated, the 
duty to perform under the conditions specified not be- 
ing dependent upon the officer’s judgment or discre- 
tion.” See, also, State ex rel. Line v. Kuhlman, 167 
Neb. 674, 94 N. W. 2d 373; Mekota v. State Board of 
Equalization & Assessment, 146 Neb. 370, 19 N. W. 2d 
633. 

The fact that a necessity may exist for the ascertain- 
ment, from personal knowledge, or from information 
derived from other sources, of those facts and condi- 
tions, such as residence, upon the existence of fulfill- 
ment of which the performance of the act becomes a 
clear and specific duty, does not operate to convert the 
act into one judicial in its nature. See Larson v. Marsh, 
supra. 

Very close, if not controlling, is our recent holding 
in School Dist. No. 23 v. School Dist. No. 11, 181 Neb. 
305, 148 N. W. 2d 301. In that case this court held that 
a county superintendent of schools was not required to 
hold a hearing under the statute requiring him to at- 
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tach adjoining school] districts in the event there had 
been a change or changes in the channels of a river 
and the determination that not more than 20 persons 
of school age were residents of the district. This court 
said in that case: “In the present case the superin- 
tendent decided no dispute of adjudicative fact, and no 
statute required him to act in a judicial manner. Such 
orders are not reviewable by error proceedings, which 
are limited to orders made in the exercise of judicial 
functions. * * * In such circumstances collateral attack 
offers an adequate remedy.” Consequently, we hold 
that the act challenged here is ministerial and nonad- 
judicative in nature and subject to the operation of the 
writ of mandamus. 

Appellants further contend that there was a remedy 
at law available to the appellees. The answer to this 
contention is that the other remedies available are not 
adequate to afford relief upon the subject matter in- 
volved. It is clear that one who is deprived of the 
privileges of the public school in the district of his 
residence is entitled to a speedy and adequate remedy. 
The school children were denied admittance and to re- 
quire them to pursue other remedies in this case by cir- 
cuitous and dilatory action at law would in itself defeat 
the very purpose of an adequate remedy. See, Vermil- 
lion v. State, 78 Neb. 107, 110 N. W. 736; State ex rel. 
Herman v. City of Grand Island, 145 Neb. 150, 15 N. 
W. 2d 341. 

The main question involved in this appeal is whether 
or not the trial court erred in finding that the appellees 
were legal residents of School District No. 131. It is 
fundamental that mandamus is a law action and that 
conflicts in evidence or findings of fact based thereon 
will not be disturbed on appeal unless clearly wrong. 
State ex rel. McKee v. Porter, 90 Neb. 233, 133 N. W. 
189; State ex rel. Charvat v. Sage, 119 Neb. 374, 229 
N. W. 118; State ex rel. Heil v. Jakubowski, 151 Neb. 
471, 38 N. W. 2d 26; State ex rel. City of Grand Islan 
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v. Union Pacific R.R. Co., 152 Neb. 772, 42 N. W. 2d 
867; State ex rel. Weinberger v. Gormley, 155 Neb. 242, 
51 N. W. 2d 343. This rule, applicable to mandamus 
proceedings, follows the general rule that this court will 
not disturb the findings of fact made by a trial court 
in a law action and sitting without a jury unless they 
are clearly wrong. Pester v. Amercan Family Mut. 
Ins. Co., 186 Neb. 793, 186 N. W. 2d 711; Highway 
Equipment & Supply Co. v. Jones, 182 Neb. 234, 153 
N. W. 2d 859. 

We therefore briefly review the evidence to find out 
if it supports the trial judge’s finding of residence in 
these actions. In case No. 38584 (Rittenhouses) the 
record shows that the Rittenhouses moved from their 
farm home to a rented residence in Oshkosh (School 
District No. 131) 3 years prior to the time of hearing 
in the district court. Both Mr. and Mrs. Rittenhouse 
are employed at the Midwec Corporation in Oshkosh, 
although they maintain a farming and ranching opera- 
tion on their land some 3214 miles from Oshkosh. They 
registered to vote in Oshkosh 3 years ago, registered 
two of their three vehicles in the Oshkosh district, they 
eat and sleep in their Oshkosh residence, and testified 
unequivocally that it was their intention to have Oshkosh 
as their residence and that they consider Oshkosh their 
home. On the other hand the appellants introduced 
evidence showing that the Rittenhouses built a new 
house on their land in 1965 and that they spend some 
weekends and summers at this ranch house, and that 
their farm vehicle used on the ranch was registered in 
the farm district. The evidence also shows that they 
continue their employment at Midwec Corporation in 
Oshkosh during the summer months and commute back 
and forth. 

In case No. 38585 (Bairns) the record shows that in 
August 1971 the Bairns moved from a farmhouse on 
land which they rent to a rented house in Oshkosh. 
They are engaged in a farming and ranching operation 
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on the above-mentioned rented land and have not sub- 
leased the house located there because it was not theirs 
to sublease. The Bairns also registered to vote in Osh- 
kosh and licensed their car there. The undisputed 
testimony is that they eat and sleep in Oshkosh and 
both testified unequivocally that they consider it their 
legal residence and their home. The only evidence to 
the contrary is that the Bairns spend some weekends 
at their former ranch home. Their home in Oshkosh 
is furnished by themselves and they do have some 
furniture still located in the rented farmhouse. They 
also have a farm vehicle which is still registered in 
the farm district. 

In case No. 38586 (Lakes) the evidence shows that 
the Lakes moved from a house on land owned by the 
father of Mr. Lake to a home owned by the Lakes 
located 1% mile west of Oshkosh on or about Septem- 
ber 1, 1971. The Lakes continue to run a farming and 
milking operation for the benefit of Mr. Lake’s father 
which is located on the father’s land. The Lakes are 
registered to vote in Oshkosh, register their personal 
vehicle in Oshkosh, and testified that Oshkosh is their 
legal residence and consider Oshkosh to be their home. 

From the above brief recital of some of the pertinent 
evidence in the case, it is obvious there is ample evi- 
dence, if not a clear preponderance of the evidence, to 
support the trial court’s finding that the appellees in- 
tended their legal residences and homes to be in Osh- 
kosh; that they have previously changed their resi- 
dences; and that the appellees did, in fact, intend to 
abandon their former residences and make Oshkosh 
their homes. The findings and decisions of the trial 
court are amply supported by the evidence under the 
applicable rules of law that this court has stated in 
Willie v. Willie, 167 Neb. 449, 93 N. W. 2d 501; Means 
v. Means, 145 Neb. 441, 17 N. W. 2d 1; In re Estate of 
Meyers, 137 Neb. 60, 288 N. W. 35; State ex rel. Vale 
v. School Dist: of City of Superior, 55 Neb. 317, 75 N. 
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W. 855. We observe in passing that the act of register- 
ing to vote has been considered by our court to be per- 
suasive of the fact that a person considered such place 
his legal residence. In re Estate of Meyers, supra. We 
also observe that the testimony of the appellees them- 
selves as to intention, although subjective in nature, 
is entitled to great weight. It is significant that in 
three of the above-cited cases, Willie v. Willie, supra, 
Means v. Means, supra, and In re Estate of Meyers, 
supra, this court held that the stated intent of the party 
to the effect that his former home was not abandoned 
prevails. We also observe that the motivation of ap- 
pellees in changing their legal residency is immaterial 
so long as they have the requisite intent to establish a 
new residence and abandon their former homes. 25 
Am. Jur, 2d, Domicile, § 24, p. 18. 

The trial court heard all the testimony, observed the 
witnesses and their manner of testifying, and accepted 
one version of the facts rather than the other. We 
think this is especially important when the fundamental 
issue involved is to ascertain the existence or non- 
existence of the necessarily subjective intent to main- 
tain a permanent residence. It is abundantly clear from 
the facts we have recited and the law applicable that 
the findings of fact of the trial court were amply sup- 
ported by the evidence and fall far short of being clearly 
wrong. 

We therefore hold that the writs of mandamus were 
properly issued in these cases as to all appellees and 
that the trial court’s determination that appellees are 
Jegal residents of School District No. 131 is correct. 
We affirm the judgment of the district court. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DARRELL G. NICHOLS, 
APPELLANT. 
204 N. W. 2d 376 


Filed February 16, 1973. No. 38595. 


1. Searches and Seizures. In evaluation of the reasonableness of 
a search or seizure without warrant it is imperative that the 
facts be judged against an objective standard; to wit, the facts 
available to the officer at the moment of the search or seizure 
should warrant a man of reasonable caution to believe the ac- 
tion taken was appropriate. 

2. Searches and Seizures: Constitutional Law. Wherever an indi- 
vidual may harbor a reasonable expectation of privacy he ought 
to be free from unconstitutional governmental intrusion. 


Appeal from the district court for Platte County: 
C. THomas WHITE, Judge. Affirmed. 


Noyes W. Rogers of Walter, Albert, Leininger & Grant, 
for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before WHITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


Situ, J. 

In a criminal prosecution for breaking and entering, 
defendant, Darrell G. Nichols, moved to suppress a radio 
that police officers without a warrant seized from an 
automobile. The court overruled the motion, and a 
jury found defendant guilty. On appeal he contends 
the court erred in the ruling. 

Officer Robertson of the Nebraska State Patrol re- 
ceived radio information from another officer who had 
stopped the automobile at North Bend, Nebraska. He 
heard the description of the automobile, the names of the 
occupants, their records as known burglars, and that 
one of them, Noah McNamer, was a known drug of- 
fender. The men were considered armed and dangerous. 

With the foregoing information Robertson on January 
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30, 1972, at 1 am. saw the automobile eastbound on 
U.S. Highway No. 30 at a point 5% miles east of Colum- 
bus. Having followed it and radioed for assistance, he 
with the assistance of another officer stopped the automo- 
mobile °4 of a mile west of Schuyler, Nebraska. McNamer 
was the operator and Nichols was sitting opposite him. 
Officer Williams, who was assisting Robertson, ap- 
proached the right side of the automobile. Nichols, who 
was unaware of the presence of Williams, began to move 
around. Nichols’ hands were not visible to Williams, 
so the latter opened the door and turned his flashlight 
on them. Nichols was holding a walnut-grain wooden 
case near his feet on the floorboards. Upon inquiry he 
said the case was a cassette player, and he lifted the 
object to the area of his lap. Williams observed a radio 
with a price tag that listed a price of $54.05 and Dier 
Supply, the seller. He knew that Columbus was the 
location of the seller. Nichols then stepped outside the 
automobile, voluntarily handed the radio to Williams, 
and at the suggestion of Williams walked back to a 
patrol car to expose the object to more light. Within 
3 or 4 minutes Williams was informed by another officer 
that Dier Supply had been burglarized the evening of 
January 29th or the early morning of January 30th. 
Arrest, prosecution, and conviction of Nichols ensued. 
In evaluation of the reasonableness of a search or 
seizure without warrant it is imperative that the facts 
be judged against an objective standard. Would the facts 
available to the officer at the moment of the search or 
the seizuré warrant a man of reasonable caution in the 
belief that the action taken was appropriate? Wherever 
an individual may harbor a reasonable expectation of 
privacy he ought to be free from unconstitutional gov- 
ernmental intrusion.. Terry v. Ohio, 392 U. S. 1, 88 S. 
Ct. 1868, 20 L. Ed. 2d 889 (1968). See, also, Adams v. 
Williams, 407 U. S. 143, 92 S. Ct. 1921, 32 L. Ed. 2d 
612° (1972). The constitutional validity of a warrant- 
less seizure can only be decided in the concrete factual 
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context of the individual case. See, Adams v. Williams, 
supra; Sibron v. New York, 392 U.S. 40, 88 S. Ct. 1889, 
20 L. Ed. 2d 917 (1968). 

Officers Robertson and Williams geared their actions 
to the state of their knowledge. No unlawful interfer- 
ence with Nichols’ right of privacy or freedom of move- 
ment occurred. The district court correctly overruled 
the motion to suppress the evidence. 

AFFIRMED. 

McCown, J., dissenting. 

The objective standard for determining the reason- 
ableness of a search or seizure without a warrant set 
out in the majority opinion comes directly from Terry 
v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889. 
The words: ‘“* * * would the facts available to the of- 
ficer at the moment of the seizure or the search ‘war- 
rant a man of reasonable caution in the belief’ that the 
action taken was appropriate?” are followed immediately 
by the following statement: “Anything less would in- 
vite intrusions upon constitutionally guaranteed rights 
based on nothing more substantial than inarticulate 
hunches, a result this Court has consistently refused to 
sanction. * * * And simple ‘“ good faith on the part 
of the arresting officer is not enough.” * * * If sub- 
jective good faith alone were the test, the protections 
of the Fourth Amendment would evaporate, and the 
people would be “secure in their persons, houses, papers, 
and effects,” only in the discretion of the police.’” 

In this case, the prior stop of the automobile at North 
Bend, Nebraska, had identified the automobile, verified 
its description and registration; and revealed the names 
of the two occupants of the car and the driver’s license. 
A radio check then revealed the criminal records of 
the two men. At the time officer Robertson later stopped 
the automobile again on U.S. Highway No. 30, there was 
no traffic violation or other suspicious conduct. He 
knew of no burglary or any other crime which might 
have been committed in the vicinity. He knew the 
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identity of the occupants of the automobile and that 
the registration and driver’s license were in order. Of- 
ficer Robertson admitted that the only reason the officers 
stopped the automobile was because the two occupants 
were known burglars. 

Under these facts, the majority opinion holds that a 
“known” criminal may be stopped and “frisked” or 
“searched” at any time solely because he is a “known” 
criminal. At least as long ago as 1933, the Supreme 
Court held that criminal reputation standing alone can- 
not justify the issuance of a search warrant. See Na- 
thanson v. United States, 290 U. S. 41, 54 S. Ct. 11, 78 
L. Ed. 159. The fact that an individual is “known” to 
the police as a criminal does not destroy his constitu- 
tional right to be secure “against unreasonable searches 
and seizures” guaranteed by the Fourth Amendment. 


MarTHA J. WICHERT (MAGEE), APPELLEE AND CROSS- 
APPELLANT, Vv. GILBERT H. WICHERT, APPELLANT AND 
CROSS-APPELLEE. 

204 N. W. 2d 381 
Filed February 16, 1978. No. 38598. 


Divorce: Parent and Child: Infants. In a divorce action, where a 
divorce has been granted and the custody of children has been 
fixed, the court in a proper proceeding may, where the cir- 
cumstances of the parties have changed or it shall be to the 
best interests of the children, modify the decree as it concerns 
the care, custody, and maintenance of the children, having due 
regard for the rights of fit, proper, and suitable parents. 


Appeal from the district court for Sarpy County: 
Victor H. Scumipt, Judge. Affirmed as modified. 


E. Dean Hascall, for appellant. 
L. W. “Jim” Weber and Larry Fugit, for appellee. 


Heard before WuiTeE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 
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CLintTon, J. 

' The issue in this case is whether custody of the two 
sons of the parties should be changed from the plaintiff 
mother to the defendant father. The decree of divorce 
was entered on October 9, 1970, and pursuant to stipu- 
lation, care and custody was awarded the mother and 
the father was granted rights of visitation at reason- 
able times. The application for change of custody was 
filed on February 17, 1972. The district court, after 
the hearing on the application, continued permanent 
custody in the mother and awarded temporary custody 
in the father during the month of July annually and 
during Christmas and Easter vacations in alternate 
years. It modified the child support judgment to pro- 
vide that the $300 payment for July each year should 
not be paid to the plaintiff, but should be set aside by 
the father in a fund of his own choosing to be used for 
the post high school education of the boys. The court 
denied the plaintifi’s request for attorney’s fees. The 
defendant appealed from the order denying him perma- 
nent custody. The plaintiff cross-appealed from the mod- 
ification of the support payment and the denial of the 
attorney’s fee. 

The boys were age 10 and 7 at the time of hearing 
on the application for change of custody on April 26, 
1972. The defendant is an Army officer. The mother 
is a secretary-bookkeeper. Both parties have remar- 
ried, the mother on March 18, 1972, and the father on 
August 2, 1971. 

The trial court obviously concluded that both parties 
were fit and proper persons to have custody, but that 
the best interests of the children did not require a 
change of permanent custody at that time. We have 
carefully read the record and considered the matter 
de novo. After having done so we cannot say that 
there has been any change of circumstances which in- 
dicates that the best interests of the children will be 
served by a permanent change of custody. Young v. 
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Young, 166 Neb. 532, 89 N. W. 2d 763. The modifica- 
tion of the child support judgment was proper and 
within the discretion of the court. We find, however, 
that the plaintiff should be awarded the sum of $750 
for the services of her attorney in this and the trial 
court. 

; AFFIRMED AS MODIFIED. 


WILLIAM MCCLELLEN, APPELLANT AND CROSS-APPELLEE, V. 
ALBERT DOBBERSTEIN, JR., ET AL., APPELLEES AND 
CROSS-APPELLANTS. 

204 N. W. 2d 659 


Filed February 28, 1973. No. 38435. 


1. Appeal and Error. Consideration of a cause on appeal is lim- 
ited to errors assigned and discussed. 

2. Appeal and Error: Judgments. It is not the duty of a review- 
ing court to search the record for the purpose of ascertaining 
if there is prejudicial error; every reasonable presumption will 
be indulged in favor of the correctness of the judgment that 
is entered; and any ruling alleged to be prejudicially erroneous 
must be specifically pointed out. 

3. Trial: Instructions: Verdicts. Generally, any alleged errors in 
instructions occurring in the course of a trial are irrelevant, 
if the jury arrived at a verdict consistent with a directed ver- 

; dict that should have been granted. 

4. Motor Vehicles: Negligence. The driver of an automobile is 
legally obligated to keep such a lookout that he can see what 
is plainly visible before him and he cannot relieve himself of 
that duty. 


The existence and presence of smoke, snow, 
fog, mist, blinding headlights, or other similar elements which 
materially impair or destroy visibility are not to be deemed 
intervening causes, but rather as conditions which impose upon 
the drivers of automobiles the duty to assure the safety of the 
public by the exercise of care commensurate with such sur- 
rounding conditions. 

6. Motor Vehicles: Negligence: Highways. Where an object on the 
highway in front of one driving thereon at night is so nearly 
the color of the road that it may be difficult to distinguish 
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until quite close, it cannot be said, as a matter of law, that 
such person was guilty of contributory negligence. 


Appeal from the district court for Buffalo County: 
S. S. Smwpner, Judge. Affirmed and cross-appeal dis- 
missed. 


Tye, Worlock, Tye, Jacobsen & Orr, for appellant. 
Knapp, Tarrell, State & Yeagley, for appellees. 


Heard before WuitTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTON, and CLINTON, JJ. 


WHITE, C. J. 

The appeal here is by the plaintiff from a $25,000 
personal injury judgment resulting from a rear-end 
motor vehicle collision on Avenue M just outside Kear- 
ney, Nebraska. The gist of the plaintiff’s appeal is the 
contention that there was error in several instructions 
and that he was entitled to a directed verdict on the 
issue of liability. The defendants have cross-appealed 
contending that the plaintiff was guilty of contributory 
negligence as a matter of law and that the action should 
be dismissed. We affirm the judgment of the district 
court and dismiss the cross-appeal. 

Only the facts necessary for a disposition of this ap- 
peal will be set out in this opinion. The defendant 
Moreno, an employee of Dobberstein, abandoned a gar- 
bage truck owned by Dobberstein in the right side of 
the roadway of Avenue M because it was out of gas, 
placed no warning devices around it, and notified no 
one of its presence. It remained there until sometime 
during the evening. Between 10 minutes of 12 o’clock 
midnight and 1 a.m. two Kearney police officers in a 
cruiser stopped to investigate the truck. The unlighted 
truck was parked facing north on the east side of the 
roadway. The cruiser was parked on the west side of 
the street approximately two car lengths north of the 
front of the northbound truck. The southbound cruiser 
lights were on low beam and there was ample room 
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for vehicular traffic to pass between the truck and the 
cruiser from either direction. The officers finished 
checking the truck and at that time saw the plaintiff’s 
car coming over the south end of a bridge about 1,800 feet 
or 6 city blocks south of the location of the truck. One 
of the officers testified that, recognizing the danger, he 
took a two-cell flashlight, equipped with a red tone 
and ran down the road, swinging the flashlight horizon- 
tally so both a red and a white light showed, for the 
purpose of stopping the plaintiff. He reached a point 
about a block south of the parked truck in the plain- 
tiff’s lane of travel. He estimated the speed of the 
plaintiff’s car at 50 to 55 miles per hour; that there was 
no decrease in speed of the plaintiff’s car from the time 
it crossed the bridge; and that the car never varied in 
its path until the impact. The plaintiff admitted seeing 
lights on the road to the north when he came over the 
bridge. He did not know whether they were on bright — 
beam but testified that they blinded him. He never 
saw the officer or the flashlight or heard any verbal 
warning. He never reduced his speed, never saw the 
parked truck, and looked to the right side of the road 
to avoid looking at the bright lights. He realized the 
car with the bright lights was stationary when he was 
about 4 blocks from it. 

The trial court submitted the issues of negligence and 
contributory negligence to the jury. The jury resolved 
these issues in favor of the plaintiff. The difficultv 
of the plaintiffs position arises from this fact. The 
plaintiff assigns as error and argues error in instruc- 
tions Nos. 2, 3, 6, and 16, all relating to the issues of 
liability. Neither in the plaintiff’s assignments of error 
nor in his argument in his brief does he assert or argue 
the insufficiency or inadequacy of the jury verdict on 
damages, nor assert nor argue that the verdict is not 
supported by the evidence. The plaintiff recovered a 
substantial ‘verdict in the sum of $25,000. The matter 
of the insufficiency or inadequacy of the verdict is not 
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before us for judicial review and cannot be considered. 
It is elementary that consideration of a cause on appeal 
is limited to errors assigned and discussed. Revised 
Rules of the Supreme Court, 1971, Rule 8a 2(3); § 
25-1919, R. R. S. 1943; United States Nat. Bank v. Fee- 
nan, 182 Neb. 524, 156 N. W. 2d 29. It is further ap- 
parent, in light of the amount of the recovery in this 
case in the sum of $25,000, together with the failure 
of plaintiff to assert in any fashion by assignment of 
error or argument in his brief any inadequacy of 
the verdict, that our consideration of the case does not 
come within the exception of a plain error appearing 
in the record. Points not covered by any assignment of 
error will not be considered by this court. Cook v. 
Lowe, 180 Neb. 39, 141 N. W. 2d 430. It is not the duty 
of a reviewing court to search the record for the pur- 
pose of ascertaining if there is prejudicial error; every 
reasonable presumption will be indulged in favor of 
the correctness of the judgment that is entered; and 
any ruling alleged to be prejudicially erroneous must be 
specifically pointed out. Kasparek v. May, 182 Neb. 
582, 156 N. W. 2d 144. These rules follow and are con- 
sistent with the fundamental law that a judgment wiil 
not be reversed unless prejudicial error affirmatively 
appears from the record. It is incumbent upon the 
party appealing from the judgment to show prejudicial 
error to entitle it to reversal. Workman v. Workman, 
174 Neb. 471, 118 N. W. 2d 764; Blair v. Klein, 176 Neb. 
245, 125 N. W. 2d 669. The plaintiff contends that he 
is entitled to a directed verdict on the issue of liability. 
Again this contention must fail since, having prevailed, 
he does not assign or assert any error in the amount 
of the verdict. We have recently held that any alleged 
errors in instructions occurring in the course of a trial 
are irrelevant, if the jury arrived at a verdict con- 
sistent with a directed verdict that should have been 
granted. Van Ornum v. Moran, 186 Neb. 418, 183 N.. 
W. 2d 759. Oe 
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Plaintiff alleges and assigns error in the admission of 
exhibit 57, being a map or diagram of the accident area. 
Again it is clear, under the authorities already set out 
in this opinion, that such error, if present, could not 
possibly be prejudicial to the plaintiff, inasmuch as the 
jury resolved the question of liability in the plaintiff’s 
favor. 

The plaintiff assigns as error the failure of the trial 
court to give his requested instruction No. 11, which, 
in effect, directed the jury that it was proper for it to 
take into consideration the low purchasing power of 
the dollar. There are two answers to this assignment 
of error. In the first place, as we have pointed out, 
error is not assigned with reference to the amount of 
the verdict, nor is it asserted in argument that the 
verdict of the jury in the sum of $25,000 is in any way 
inadequate. It is true that the jury can consider such 
a factor in arriving at the amount of the verdict but 
this court has specifically held that it is not a proper 
subject for an instruction. Segebart v. Gregory, 160 
Neb. 64, 69 N. W. 2d 315. There is no merit to this 
contention. 

A much more serious question is presented by the 
defendants’ cross-appeal. The defendants contend, in 
substance, that the plaintiff does not come within the 
exceptions to the range of vision rule, and was guilty 
of contributory negligence as a matter of law, barring 
recovery, in failing to see and avoid collision with the 
parked garbage truck. They rely upon the basic state- 
ment of the rule in Buresh v. George, 149 Neb. 340, 31 
N. W. 2d 106, in which we said that the driver of an 
automobile is legally obligated to keep such a lookout 
that he can see what is plainly visible before him and 
he cannot relieve himself of that duty. In conjunction 
therewith, he must so drive his automobile that when 
he sees the object he can stop in time to. avoid it. The 
defendants argue that the court, in the application of 
this rule, must disregard the plaintiff’s testimony as to 
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the fact that his vision was blinded momentarily by the 
lights of the police cruiser. It is true that this court 
has said many times the existence and presence of smoke, 
snow, fog, mist, blinding headlights, or other similar 
elements which materially impair or destroy visibility 
are not to be deemed intervening causes, but rather as 
conditions which impose upon the drivers of automobiles 
the duty to assure the safety of the public by the exer- 
cise of care commensurate with such surrounding con- 
ditions. Nichols v. Havlat, 140 Neb. 723, 1 N. W. 2d 
829. See, also, Shields v. County of Buffalo, 161 Neb. 
34, 71 N. W. 2d 701. 

We are of the opinion that the facts in this case bring 
it within the exceptions to the rule and that the trial 
court properly determined the issues were submissible 
to the jury. We have stated that an exception applies 
to situations where the object, obstruction, or depression 
is of the same color as the roadway, and for that reason, 
or for other sufficient reasons, cannot be observed by 
the exercise of ordinary care in time to avoid a col- 
lision. Guerin v. Forburger, 161 Neb. 824, 74 N. W. 
2d 870; Guynan v. Olson, 178 Neb. 335, 133 N. W. 2d 
571; Adamek v. Tilford, 125 Neb. 139, 249 N. W. 300; 
Haight v. Nelson, 157 Neb. 341, 59 N. W. 2d 576. We 
have consistently held that where an object on the 
highway in front of one driving thereon at night is so 
nearly the color of the road that it may be difficult 
to distinguish until quite close, it cannot be said, as a 
matter of law, that such person was guilty of contrik- 
utory negligence. Giles v. Welsh, 122 Neb. 164, 239 
N. W. 813; Monasmith v. Cosden Oil Co., 124 Neb. 327, 
246 N. W. 623. 

The factual argument of the defendants as to the 
plaintiff’s negligence is very persuasive on the merits. 
But the only question that is presented to us, under 
well-recognized rules as to a directed verdict, is whether 
there are sufficient conflicts or inferences under the evi- 
dence in the case to warrant a jury to find for the 
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plaintiff under the comparative negligence rule. As 
we have stated (see Guynan v. Olson, supra) the cases 
in which a court is warranted to submit a rear-end col- 
lision situation to the jury generally embraces facts 
and situations involving factors which might reasonably 
be considered to relieve a driver of the duty to see the 
object or vehicle in time to avoid it. More precisely, 
the question is usually presented as to whether a driver, 
in order to escape the rule of stopping within the range 
of vision of a discernible object, is excused for not see- 
ing the vehicle or object in the road ahead of him 
sooner than he actually did and was unable to escape 
the collision. The evidence is undisputed that the un- 
lighted parked truck, in the middle of the plaintiff's 
roadway, was covered with tar, gravel, and dirt, and 
that the box of the truck was dark green in color. The 
roadway was unlighted. It is also undisputed that the 
defendant Moreno abandoned the truck in the roadway 
and he did not place any flares, flags, flashers, or other 
warning devices on the road to warn oncoming travelers 
of the presence of his abandoned truck. These facts 
would seem to bring the case clearly within the excep- 
tions announced in the rules we have recited and par- 
ticularly to the factual situations present in Monasmith 
v. Cosden Oil Co., supra, and Giles v. Welsh, supra. In 
essence, the defendants seek to escape the application 
of the exceptions to the rule by arguing quite force- 
fully that the lights of the police cruiser and the activ- 
ity of the officers in attempting to stop the plaintiff 
bring the case back within the application of the rule. 
We feel that the questions of the relative location of the 
police cruiser, the degree of brightness or dimness of 
its lights, the question of the plaintiff’s conduct when 
facing this quite unusual situation, and the credibility 
of his testimony to the effect that he did not see the 
officer’s flashlight or hear the verbal warning properly 
present questions for the jury under all the circum- 
stances. It is true that the plaintiff did not decrease his 
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speed, did not see the parked truck until he was im- 
mediately upon it, that he did see the headlights of the 
police officer’s cruiser, at least 1,700 feet prior to the 
time of the collision. We point out that this is not 
simply a question of blinding lights as being an excuse 
for not being able to see a vehicle ahead in your lane 
of traffic on the highway. We have held many times 
that it is not. But what we do hold is that the com- 
bination of circumstances presenting the judgment prob- 
lem to the plaintiff of where the stationary police cruiser 
car was, its relation to the parked truck which alone 
by itself would have presented a jury question, his 
speed, and the credibility of his testimony as to his 
failure to heed the warnings of the police officer presents 
a combination of circumstances from which a jury was 
entitled to form a judgment as to whether he was con- 
tributorily negligent. The trial court properly submit- 
ted the issue of contributory negligence to the jury. 

We come to the conclusion that the assignments of 
error are without merit and that the verdict of the jury 
and the judgment of the trial court should be affirmed. 
The judgment of the trial court is therefore affirmed 
and the cross-appeal of the defendant dismissed. 

AFFIRMED AND CROSS-APPEAL DISMISSED. 

Newton, J., dissenting. 

Plaintiff was injured in an automobile accident oc- 
curring on a graveled road on the outskirts of Kearney, 
Nebraska. The defendant Moreno was operating a truck 
which ran out of gas early in the evening and which 
was permitted to stand on the highway, without flares, 
until the accident occurred several hours later. That 
defendants were negligent is apparent. The only ques- 
tion is whether or not the plaintiff was guilty of con- 
tributory negligence, barring his right to recover as a 
matter of law. I find that he was and consequently 
disagree with the majority opinion. 

The undisputed evidence reflects that two police of- 
ficers observed the parked truck in the northbound 
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traffic lane and parked their patrol car with lights on 
low beam two or three car lengths north of the truck 
but in the southbound lane.- The lights of the patrol 
car illuminated the truck. Plaintiff approached from 
the south. His approach was observed by the officers. 
One of the officers, in full uniform, ran down the road 
toward plaintiff waving a flashlight. The distance he 
covered is somewhat problematical but it is clear that 
he was in the area lighted not only by the lights of 
the patrol car but also by those of the plaintiff’s auto- 
mobile. Plaintiff was traveling at a speed variously 
estimated at from 40 to 55 miles per hour. He struck 
the rear of the truck and drove it ahead two car lengths. 
He states he failed to see the officer with the flashlight 
and fajled to hear the officer yell as he was passed 
although plaintiff’s window was partially open. Plain- 
tiff did not slow down. Plaintiff further states that when 
still 2 or 3 blocks away he ascertained that the patrol 
car with its headlights on was not moving. A parked 
car, after dark, ordinarily dictates a cautious approach 
as it may indicate an accident, a highway blockage, or 
people on the highway. Plaintiff denies that he was 
blinded by the lights of the patrol car and states: “Q 
So you could see what was in front of you, is that cor- 
rect? 

A They was bright lights, yes. 

Q And they were impairing your vision, were they not? 
A If I had looked to the front, yes. 

Q Didn’t you look at them to see that they were bright, 
Mr. McClellen? 

A Yes, and then I looked to the side rather than stare 
them down. 

Q You are not trying to tell this jury that you drove 
six blocks looking down at a gravel ridge, are you? 

A_ I looked to the road, to the front of me, to the bank 
where my dim lights were showing the road and the 
bank ahead of me, yes. 
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Q Your lights shone in the road the direction your car 
was headed, didn’t they? 

A Yes, to the front and side. * * * 

Q And you could see the glare ahead of you and it 
obscured your vision of the road, did it not? 

A It obscured the vision of the road on — if I had 
looked into the beam of the light, but not to the front 
of me and to the side, no. 

Q The beam was coming right down the road, wasn’t 
it, sir? 

A Not to the direction I was looking, no. 

Q The direction you were looking was to the right 
side? 

A To the right and forward, side of the road, yes.” 

It is apparent that plaintiff was also negligent. He 
failed to decrease speed and approach the parked patrol 
ear with any degree of caution. He either failed to 
see or ignored the police officer in plain view in the 
roadway with the flashlight and also ignored the warn- 
ing shout. By his own statements he makes it clear 
that he was not watching the road ahead but was 
looking to the side and he failed to see the truck whicn 
was at least partially illuminated by the lights of the 
patrol car, 

This court has frequently held that: “As a general 
rule it is negligence as a matter of law for a motorist 
to drive an automobile on a highway in such a manner 
that he cannot stop in time to avoid a collision with an 
object within the range of his vision.” O’Conner v. 
Kientz, 184 Neb. 554, 168 N. W. 2d 703. 

In the present case we are not dependent upon the 
“range of vision rule.” “The driver of a motor vehicle 
has a duty to keep a proper lookout and watch where 
he is driving even though he is driving on the side of 
the highway where he has a lawful right to be. He 
must keep a lookout ahead or in the direction of travel 
or in the direction from which others may be expected 
to approach and to know what is in front of him for a 
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reasonable distance.” Willey v. Parriott, 179 Neb. 828, 
140 N. W. 2d 652. 

Here the plaintiff concedes that he was not watching 
the road ahead of him. As a result he failed to see 
the officer attempting to warn him of danger, failed 
to see the parked truck, and crashed into it with little 
if any diminution of speed. Certainly, one who com- 
pletely fails to watch where he is driving is much more 
guilty of negligence as a matter of law than one who 
simply drives at a speed that prevents his stopping 
in time to avoid an object within his range of vision. 

Bos.Lavcu, J., joins in this dissent. 

CLINTON, J., concurring. 

I believe the dissent of Newton, J., requires a response. 

Where reasonable minds may differ as to whether 
certain conduct may he characterized as violating the 
reasonable man standard and therefore be determined 
to be negligent, a jury question is presented. This is 
such a case. The dissent does not fairly describe the 
evidence on the issue of contributory negligence nor 
the possible inferences which the jury would be en- 
titled to draw from it. Four points need to be noted. 

(1) The dissent assumes the parked truck was il- 
luminated by the headlights of the police car. There 
was evidence from which the jury could conclude other- 
wise. The plaintiff testified the parked car was im- 
mediately to his left just before the collision. This 
would mean the police car was a little to the south of 
the truck. The police officers testified the car was 
about two car lengths north of the truck. 

(2) The jury could have properly concluded that 
the police officer did not give any effective warning 
by his presence and waving the flashlight which the 
plaintiff could have seen in time to avoid the collision. 
The speed of the plaintiff’s car was variously estimated 
at 40 to 55 miles per hour. One officer testified that 
when he saw the plaintiff's oncoming car he ran south 
toward it and was 1 block south of the truck when the 
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plaintiff's car passed him. He also testified that at 
the time of the impact he was within two to two and 
a half car lengths of the truck. He therefore must 
have run back toward the scene at a speed which ap- 
proached at least 35 miles per hour. The jury was 
not required to believe this and consequently doubt is 
created as to what the officer did. 

The other officer stated he was just to the left of the 
truck immediately before the impact and apparently 
was not aware the collision was about to occur until 
just a “split second” before the collision when he be- 
came aware of the “glare” of the lights of the oncoming 
car. He took two or three steps away from the truck. 
There was an immediate exchange of conversation be- 
tween him and his fellow officer. It was as follows: 
“Well, I immediately — I heard — I heard my co- 
officer ask — Robert Taylor ask if we needed the unit. 
I hollered, I asked him if we needed the unit. There 
was an exchange of conversation. He wanted to know 
if I was all right and so I went immediately to the 
cruiser without ever going to the McClellen car and I 
called the emergency unit. I took Officer Taylor’s 
word that we needed a unit and then I went to the car.” 

The plaintiff testified: “As I approached the head- 
lights, after I had went through the headlights of the 
car parked there, it was immediately to my left, the 
car, as J looked out the window to the left, I seen some- 
body standing beside the car and that is the last I re- 
member.” This testimony would tend to support the 
conclusion not only that the officer was not where he 
said he was, but also that the police car was south of 
the truck and illuminated it not at all. 

The jury could have concluded that the testimony of 
the officer to the warning signals he gave was not 
accurate. It may very well have given consideration 
to the fact that the officer, who admittedly overlooked 
(although both officers had been at the scene long 
enough to make a rather thorough inspection of the 
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truck) the simple expedient of turning on the flasher 
with which the police car was equipped and whic 
expedient might possibly be regarded as a standard pro- 
cedure, might very well not have been alert enough 
to have given the flashlight signals exactly as claimed. 

(3) The description of the truck, its color, its load, 
its lack of lights, the background, the effect of the ad- 
mittedly bright lights (even on low beam) of the police 
car on the vision of the plaintiff, clearly brings this 
case within the exceptions to the assured clear distance 
ahead doctrine. 

(4) The dissent interprets the plaintiff’s testimony 
as compelling a finding as a matter of law that he did 
not look at all and failed to see what was in plain sight. 
The dissent quotes only a small portion of the testimony 
on the point. The entire testimony including that quoted 
would support a conclusion that if the plaintiff looked 
directly at the headlights of the police car they were 
bright enough to be blinding and that for that reason 
he focused his gaze right and forward to the full extent 
that his low beam light reached. This is not a total 
failure to maintain a lookout. It is probably a practice 
followed by most drivers passing oncoming cars with 
especially bright lights. 

A jury question was presented. 

SPENCER, J., joins in this concurrence. 


STATE OF NEBRASKA, APPELLEE, V. LITTLE ART CORPORATION, 
A CORPORATION, APPELLANT. 
204 N. W. 2d 574 


Filed February 23, 1978. No. 38542. 


1. Statutes: Constitutional Law: Criminal Law. Section 28-921, 
R. S. Supp., 1972, is not unconstitutionally vague nor is it un- 
constitutional for failure to prescribe a procedure for its en. 
forcement. 
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2. Evidence: Constitutional Law: Criminal Law. Where a single 
copy of a film is seized for the sole purpose of preserving it 
for evidence in a criminal action, such a seizure does not vio- 
late the First Amendment. 

3. Evidence: Obscenity: Criminal Law. The court may order a 
defendant to deliver one copy of any alleged obscene material 
to the prosecuting authority for use in connection with any 
pending criminal prosecution. 

4, Trial: Obscenity: Criminal Law. A showing of scienter or 
knowledge of obscenity is required. 

5. Constitutional Law: Obscenity: Criminal Law. Obscenity is not 
subject to the protection of the First Amendment. 

6. Words and Phrases: Obscenity: Criminal Law. Three elements 
must coalesce to sustain a finding of obscenity, namely: (a) 
The dominant theme of the material taken as a whole appeals 
to a prurient interest in sex; (b) the material is patently of- 
fensive because it affronts contemporary community standards 
relating to the description or representation of sexual matters; 
and (c) the material is utterly without redeeming social] value. 

7. Trial: Instructions: Obscenity: Criminal Law. In the present 
state of the law a failure by the court to define the term “com- 
munity standards” as referring to standards on a local, state, 
or national basis is not erroneous so long as the jurors are 
instructed to determine the case, not on their individual stand- 
ards, but on contemporary community standards. 

8. Trial: Evidence: Obscenity: Criminal Law. A defendant has a 
constitutional right to introduce evidence pertaining to the 
community standard. 


: Affirmative proof of com- 
munity standards is not necessary. 


10. ———-: ———-: ———_: ———~. Extraneous evidence that the 
materials in question are obscene is not required. 


Appeal from the district court for Douglas County: 
SAMUEL P. Canicuia, Judge. Affirmed. 


Walter J. Matejka, Arthur Schwartz, and Frank Slan- 
inger, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, BosLAuGH, SMITH, McCown. 
NEwrTon, and CLINTON, JJ., and Hastincs, District Judge. 
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NEWTON, J. 

The defendant corporation is a theater operator and 
was engaged in showing four films at a local Omaha, 
Nebraska, theater. Police officers attended the theater, 
viewed the films, and subsequently charged defendant 
with knowingly circulating and publishing obscene, lewd, 
indecent, and lascivious movie films. An order of court 
was obtained directing defendant to deliver to the State 
one copy of each movie and setting a hearing on the 
question of obscenity for the fourth day thereafter. De- 
fendant stipulated that the film copies should be re- 
tained by the State pending trial. Upon trial to a jury, a 
verdict of guilty was delivered and judgment entered 
thereon. We affirm that judgment. 

A view of the films discloses that they contain very 
little, if any, plot or story. They are fully occupied with 
scene-after-scene of sexual intercourse, lesbianism, cun- 
nilingus, sodomy, fellatio, and masturbation. They are 
what is generally referred to as “hard-core pornography.” 

The conflict between individual rights and the public 
welfare is never ending. There never has been, and 
there never will be, a criminal law adopted which is not 
in some measure restrictive of individual freedoms or 
rights. The question constantly before the courts is the 
allowance of a maximum of human liberty consonant 
with the welfare and protection of the public. The laws 
prohibiting the dissemination of obscenity are no excep- 
tion to this general proposition. How far may an in- 
dividual go along these lines before it is found that his 
actions are detrimental to, and tending to debauch and 
degenerate, the public? In recent years the federal 
courts have tended to go to great lengths to protect the 
individual malefactor on constitutional grounds and have 
discounted the public need for protection. As a result 
the term “obscene” has been to all intents and purposes 
emasculated. Acts occurring on the stage, which, if 
performed in Times Square in New York City. or any 
other public place, would not be condoned, are sanc- 
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tioned. This is true even though such acts if performed 
on the public street may be just as much a form of “ex- 
pression” as when performed on the stage. Although 
we may doubt the logic, and disagree with the permis- 
siveness engendered, we are nevertheless bound by con- 
stitutional restrictions as interpreted by the United States 
Supreme Court. 

Section 28-921, R. S. Supp., 1972, prohibits the sale, 
circulation, or publishing of any obscene, lewd, indecent, 
or lascivious movie film. It does not appear to be un- 
constitutionally vague in the light of Roth v. United 
States, 354 U. S. 476, 77 S. Ct. 1804, 1 L. Ed. 2d 1498, 
wherein similar statutes were held to meet constitutional 
requirements. It was therein stated: “ ‘The Constitu- 
tion does not require impossible standards’; all that is 
required is that the language ‘conveys sufficiently defi- | 
nite warning as to the proscribed conduct when meas- 
ured by common understanding and practices * * *.’” 
Nor is the statute unconstitutional because it fails to 
contain a directive for a prompt judicial determination 
of obscenity. That is a procedural matter and when 
constitutionally permissible procedures are followed in 
enforcement of the statute there can be no valid com- 
plaint. 

It is not entirely clear whether or not there must 
be an adversary hearing on the question of obscenity 
prior to issuance of a warrant authorizing the seizure 
of allegedly obscene material. See, United States v. 
Alexander (8th Cir., 1970), 428 F. 2d 1169. See, also, 
Quantity of Copies of Books v. State of Kansas, 378 U. 
S. 205, 84 S. Ct. 1723, 12 L. Ed. 2d 809; Milky Way Pro- 
ductions, Inc. v. Leary, 305 F. Supp. 288, affirmed 397 
U.S. 98, 90 S. Ct. 817, 25 L. Ed. 2d 78; United States v. 
Wild (2d Cir., 1969), 422 F. 2d 34, cert. den. 402 U. S. 
986, 91S. Ct. 1644, 29 L. Ed. 2d 152, rehear. den. 403 U. S. 
940, 91 S. Ct. 2242, 29 L. Ed. 2d 720; United States v. 
Fragus (5th Cir., 1970), 428 F. 2d 1211; Krahm v. Gra- 
ham (9th Cir., 1972), 461 F. 2d 703. An in-depth study of 
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that question is not here required. Alexander states that: 
“* * * where a single copy of a film is seized for the sole 
purpose of preserving it for evidence in a criminal ac- 
tion, such a seizure does not violate the First Amend- 
ment.” It further holds that the court may order a de- 
fendant to deliver one copy of any alleged obscene ma- 
terial to the prosecuting authority for use in connection 
with any pending criminal prosecution. See, also, Metz- 
ger v. Pearcy (7th Cir., 1968), 393 F. 2d 202; Tyrone, 
Inc. v. Wilkinson (4th Cir., 1969), 410 F. 2d 639, cert. 
den. 396 U. S. 985, 90 S. Ct. 478, 24 L. Ed. 2d 449; Beth- 
view Amusement Corp. v. Cahn (2d Cir., 1969), 416 F. 
2d 410, cert. den. 397 U. S. 920, 90 S. Ct. 929, 25 L. Ed. 
2d 101; Platt Amusement Arcade, Inc. v. Joyce, 316 F. 
Supp. 298. In the present case, an order of the court, 
following the filing of a criminal complaint, was ob- 
tained requiring delivery of one copy of each of the 
films to the State and the question of obscenity was 
set for prompt hearing. Furthermore, a stipulation was 
entered into whereby defendant consented to the reten- 
tion of the films. We are at a loss to find any abuse of 
defendant’s constitutional rights under the circumstances 
here attendant. 

Scienter or knowledge of obscenity is required. See 
Smith v. California, 361 U. S. 147, 80 S. Ct. 215, 4 L. 
Ed. 2d 205. In this case the films were being publicly 
shown by the defendant and knowledge of their contents 
or character by defendant’s employees was inescapable. 

Obscenity is not subject to the protection of the First 
Amendment. See, Jacobellis v. State of Ohio, 378 U. S. 
184, 84 S. Ct. 1676, 12 L. Ed. 2d 793; Roth v. United States, 
supra. These cases and others, including Memoirs v. 
Massachusetts, 383 U. S. 413, 86 S. Ct. 975, 16 L. Ed. 
2d 1, hold that three elements must coalesce to sustain 
a finding of obscenity, namely: “* * * (a) the domi- 
nant theme of the material taken as a whole appeals to 
a prurient interest in sex; (b) the material is patently 
offensive because it affronts contemporary community 


686 NEBRASKA REPORTS [ VoL. 189 
State v. Little Art Corp. 


standards relating to the description or representation 
of sexual matters; and (c) the material is utterly with- 
out redeeming social value.” By this test hard-core 
pornography such as we are here considering must be 
adjudged obscene. 

In regard to the meaning or interpretation of the term 
“community standards” we find that the United States 
Supreme Court has failed to define it and its members 
are divided on the question. Cases from other courts 
are hopelessly divergent. See In re Giannini, 69 Cal. 
2d 563, 72 Cal. Rptr. 655, 446 P. 2d 535, cert. den. 395 
U. S. 910, 89 S. Ct. 1743, 23 L. Ed. 2d 223. In this 
California case the court held the reference was to a 
state-wide standard. In Alexander v. Commonwealth, 
212 Va. 554, 186 S. E. 2d 43, it was held to refer to a 
local community standard. The difficulty with apply- 
ing a national standard, as has been frequently pointed 
out, is that neither jurors nor witnesses are to be found 
with knowledge of such a standard on a national scale. 
In the case before us the court simply used the term 
“contemporary community standard.” In the present 
state of the law, we cannot find that a failure to further 
define the term is erroneous. Furthermore, the court 
reviewed the instructions with counsel and defendant 
neither objected to the instruction subsequently given 
nor requested any change in it. In any event, the mate- 
rials here in question must necessarily be held to af- 
front any standard mentioned. 

Ordinarily, although a defendant has a constitutionai 
right to introduce evidence pertaining to the community 
standard, the State is not required to do so. In State 
v. Amato, 49 Wis. 2d 638, 183 N. W. 2d 29, cert. den. 
404 U. S. 1063, 92 S. Ct. 735, 30 L. Ed. 2d 751, rehear. 
den. 405 U. S. 981, 92 S. Ct. 1190, 31 L. Ed. 2d 257, it 
was held that affirmative proof of community standards 
was not necessary. See, also, State v. Watkins (S. C.), 
191 S. E. 2d 135. To the same effect is United States 
v. Wild (2d Cir., 1969), 422 F. 2d 34, cert. den. 402 U. 
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S. 986, 91 S. Ct. 1644, 29 L. Ed. 2d 152, rehear. den. 
403 U. S. 940, 91 S. Ct. 2242, 29 L. Ed. 2d 720; and 
Kahm v. United States (5th Cir., 1962), 300 F. 2d 78, 
cert. den. 369 U. S. 859, 82 S. Ct. 949, 8 L. Ed. 2d 18. 

Neither is extraneous proof of the obscene nature of 
the materials required. In Ginzburg v. United States, 
383 U. S. 463, 86 S. Ct. 942, 86 S. Ct. 969, 16 L. Ed. 
2d 31, rehear. den. 384 U. S. 934, 86 S. Ct. 1440, 16 L. Ed. 
2d 536, it was held that the alleged obscene materials 
were sufficient in themselves for a determination of 
obscenity. 

Other assignments of error not herein discussed are 
found to be without merit. 

The judgment of the district court is affirmed. 

AFFIRMED. 

Situ, J., concurs in the result. 

McCown, J., concurring in result only. 

I concur fully that the films involved here are hard- 
core pornography without any redeeming social value, 
and that the conviction should be affirmed. 

I emphatically do not join in the assertions that the 
federal courts have gone to great lengths to protect 
malefactors at the expense of public need for protec- 
tion, and that public obscenity has been sanctioned and 
permissiveness engendered in our society by the United 
States Supreme Court. Such statements, whether dicta 
or not, lend support to unjustified and misinformed pub- 
lic criticism of all courts and magnify misunderstanding 
between state and federal courts. 

NEwTOoN, J., accentuatus. 

No court, or judicial decision, is sacrosanct. Syc- 
ophantic agreement, or blind obeisance, restraining cori- 
structive criticism can only perpetuate errors. 
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RALPH LARSON ET AL., APPELLANTS, V. BOARD OF REGENTS 
OF THE UNIVERSITY OF NEBRASKA ET AL., APPELLEES. 
204 N. W. 2d 568 


Filed February 23, 1973. No. 38593. 


1. Summary Judgments. A summary judgment is proper where 
there is no genuine issue as to any material fact and the mov- 
ing party is entitled to judgment as a matter of law. 

2. Injunctions: Damages. Injunction is an extraordinary remedy 
and ordinarily will not be granted except in a clear case where 
there is an actual and substantial injury. The right must be 
clear and the damage irreparable. 

A writ of injunction is not wholly a writ of 

right and may be withheld, in the discretion of the court, when 

it is likely to inflict greater injury than the grievance com- 
plained of. 


Appeal from the district court for Lancaster County: 
BartTLetT E. Boyes, Judge. Affirmed. 


Phillips & Murphy, for appellants. 


Cline, Williams, Wright, Johnson & Oldfather, Alan E. 
Peterson, Healey, Healey, Brown & Burchard, and Doug- 
Jas L. Kluender, for appellees. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwron, and CLinTon, JJ. 


BOSLAUGH, J. 

This was an action to enjoin the use of fees collected 
from students at the University of Nebraska for pur- 
poses alleged to be illegal. The plaintiffs are students 
at the University. The defendants are the Board of 
Regents of the University; the Association of Students 
of the University of Nebraska (ASUN); and various 
officials of the University or the State of Nebraska. 

The trial court sustained motions for summary judg- 
ment and dismissed the action. The plaintiffs appeal. 

A summary judgment is proper where there is no 
genuine issue as to any material fact and the moving 
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party is entitled to judgment as a matter of law. § 
25-1332, R. R. S. 1943. 

The fees in question are mandatory fees collected 
from all students enrolled as full-time students at the 
University. During the fall semester, 1971, fees amount- 
ing to $51.50 per student were collected. Of this amount 
$42 is not in question. In dispute are the following 
allocations, per student: $1.25 to the Daily Nebraskan; 
$ 30 to the ASUN; $6 to the speakers program spon- 
sored by the Nebraska Union; and $1.95 to the “un- 
allocated fee fund.” The plaintiffs contend the defend- 
ants had no right to impose, collect, and spend man- 
datory student fees for these purposes. 

The Daily Nebraskan is a campus newspaper. The 
ASUN is the student government organization at the 
University. The speakers program sponsored by the 
Nebraska Union is a lecture and discussion program 
carried out by bringing various speakers to the campus. 

The plaintiffs’ principal contention is that their con- 
stitutional rights are being violated because the man- 
datory fee system requires them to contribute to the 
support of political views and doctrines with which 
they disagree. They rely, primarily, on International 
Assn. of Machinists v. Street, 367 U. S. 740, 81 S. Ct. 
1784, 6 L. Ed. 2d 1141. 

In the Street case, the Supreme Court of Georgia 
had held that a union shop agreement, negotiated pur- 
suant to the Railway Labor Act, was invalid because 
it required employees of the railroad to pay dues which. 
were used in part to support political and economic pro- 
grams and candidates for public office which some of 
the employees opposed. On appeal, the judgment was 
reversed by the United States Supreme Court on the 
ground that the Railway Labor Act did not authorize a 
union to spend an employee’s money, over his objec- 
tion, for political causes which he opposed. 

_The Street case did not establish the proposition uvon 
which the plaintiffs rely, but some of the opinions 
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in that case may be interpreted as recognizing and 
supporting the proposition. See, also, Hanson v. Union 
Pacific R.R. Co., 160 Neb. 669, 71 N. W. 2d 526, reversed 
in Railway Employes’ Dept. v. Hanson, 351 U. S. 225, 
76 S. Ct. 714, 100 L. Ed. 1112. 

But if we assume that a labor union under a union 
shop agreement has no constitutional right to use a 
part of the members’ dues to support political policies 
or candidates that the members oppose, that does not 
establish the plaintiffs’ right to relief in this case. There 
is an important distinction between the political activ- 
ities of a labor union and extracurricular activities at 
a university. 

The University officials determined, as they had a 
right to do, that additional services and facilities were 
essential to the creation of a better educational en- 
vironment. As a result, a program was developed 
which is financed by mandatory student fees. The 
speakers program sponsored by the Nebraska Union is 
a part of this program and is a noncredit or extra- 
curricular educational service furnished to the students. 
The conferences sponsored by the ASUN are another 
part of this program. 

The University officials further determined that the 
acquisition, understanding, and interpreting of know}- 
edge could be facilitated by the study and evaluation 
of controversial positions. As might be expected, some 
of the speakers participating in the program from time 
to time have expressed views that are not acceptable 
to many of the students, including the plaintiffs. But 
the fact that the plaintiffs may disagree with the views 
expressed by some of the speakers brought to the carn- 
pus is not controlling. If such views are expressed 
only as a part of the exchange of ideas and there is no 
limitation or control imposed so that only one point of 
view is expressed through the program, there is no 
violation of the constitutional rights of the plaintiffs. 
Within reasonable limits, it is appropriate that many 
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different points of view be presented to the students. 
As we view the record, there does not appear to be a 
genuine issue as to any material fact in this regard. 
The plaintiffs’ evidence does not support their assertion 
that the entire activity has been directed toward a 
particular point of view. 

The situation with respect to the Daily Nebraskan is 
somewhat different. The staff of the paper is made 
up of students, but the paper has no connection with 
the Journalism Department of the University. The 
business affairs of the paper are controlled by the Pub- 
lications Board of the University but the paper is edi- 
torially independent. 

The paper derives about one-half of its support from 
student fees. It appears to enjoy a campus monopoly 
although limited distribution facilities are available for 
other student newspapers. The combination of limited 
supervision and substantial financial subsidy would seem 
to create a situation readily subject to abuse. However, 
the issues of the paper which the plaintiffs offered in evi- 
dence at the hearing on the motions do not appear to 
support their contention that the paper stresses only 
one political point of view. 

The mandatory fees that are involved in this case 
are not private funds. § 85-125, R. R. S. 1943. They 
are public funds subject to many restrictions as to how 
they may be expended. We do not question the right 
of the University to furnish partial support for a campus 
newspaper from the student fees, but such a newspaper 
should not be allowed to become a vehicle for express- 
ing a single political point of view. Where a university 
newspaper is supported by mandatory student fees, or 
by other university funds, reasonable supervision is re- 
quired by the university authorities with a view to pro- 
moting and permitting the reflection of a broad spec- 
trum of university life and reasonable representation 
of the various aspects of student thought and action. 

Much of the plaintiffs’ evidence centers around three 
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events: <A student “strike” against the foreign policy 
of the United States in May 1970; a “Time-Out Confer- 
ence on Human Sexuality”; and a birth control “hand- 
book” purchased by the ASUN but, apparently, not dis- 
tributed by ASUN. These incidents might be said to 
indicate a lack of sound judgment in some respects but 
they hardly furnish a basis for injunctive relief against 
the defendants as requested by the plaintiffs. 

There are other considerations that enter into the 
determination of this case. Injunction is an extraordi- 
nary remedy and ordinarily will not be granted except 
in a clear case where there is an actual and substantial 
injury. 42 Am. Jur. 2d, Injunctions, § 23, p. 755. The 
right must be clear and the damage irreparable. Muche- 
more v. Heflin, 187 Neb. 217, 188 N. W. 2d 713. Relief 
may be denied if in the discretion of the court it is 
likely to inflict greater injury than the grievance com- 
plained of. City of Omaha v. Rubin, 177 Neb. 314, 128 
N. W. 2d 814. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. Roy KELLOGG, APPELLANT. 
204 N. W. 2d 567 


Filed February 23, 1973. No. 38601. 


1. Criminal Law: Appeal and Error: Attorney and Client. A pub- 
lie defender may apply to the court to withdraw from repre- 
sentation of a defendant on appeal when he deems such ap- 
peal to be wholly frivolous. 


If counsel finds his case to be wholly 
frivolous, after a conscientious examination of it, he should so 
advise the court and request permission to withdraw. That 
request must, however, be accompanied by a brief referring to 
anything in the record that might arguably support the appeal. 
A copy of counsel’s brief should be furnished the indigent and 
time allowed him to raise any points that he chooses; the 
court - not counsel - then proceeds, after a full examination 
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of all the proceedings, to decide whether the case is wholly 
frivolous. If it so finds it may grant counsel’s request to 
withdraw. 

3. Criminal Law: Sentences: Post Conviction. Sentences imposed 
within statutory limits furnish no basis for post conviction relief, 


Appeal from the district court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


William F. Ryan, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


NEwTON, J. 

This is a post conviction action challenging proceed- 
ings had pertaining to defendant’s conviction for rob- 
bery. It is contended that the district court erred in 
permitting defendant’s counsel to withdraw pending 
appeal and thus denied defendant the effective aid of 
counsel. It is also asserted that the sentence imposed 
was excessive. We affirm the judgment of the district 
court denying post conviction relief. 

At his trial the defendant was represented by the 
public defender. Subsequent to defendant’s conviction, 
a motion for new trial was filed and overruled and ail 
necessary proceedings had to lodge an appeal in this 
court in forma pauperis. The public defender then 
moved to withdraw as counsel for defendant stating: 
“* * * that he has thoroughly and conscientiously 
examined the records in said case, has briefed all legal 
issues which might arguably support an appeal, has 
found none of them to be arguable on their merits, 
and has concluded that an appeal can only be considered 
wholly frivolous.” <A brief setting out the public de- 
fender’s views on the various facets of the case ac- 
companied the motion. The motion and brief were duly 
served on the defendant who filed a statement or brief 
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on the subject with the court. After hearing and fu!l 
examination of all proceedings, the court found the pro- 
posed appeal to be frivolous and permitted the with- 
drawal of counsel. A copy of the order was imme- 
diately served on the defendant. After the lapse of 
2% months and notice to defendant his appeal was 
dismissed for failure to file a brief on appeal. 

Section 29-1804.03, R. S. Supp., 1972, specifically pro- 
vides that a public defender may apply to the court 
to withdraw from representation of a defendant on 
appeal when he deems such appeal to be wholly friv- 
olous. In Anders v. California, 386 U. S. 738, 87 S. Ct. 
1396, 18 L. Ed. 2d 493, in respect to withdrawal of 
counsel under similar circumstances, it was held: 
“* * * if counsel finds his case to be wholly frivolous, 
after a conscientious examination of it, he should so 
advise the court and request permission to withdraw. 
That request must, however, be accompanied by a brief 
referring to anything in the record that might arguably 
support the appeal. A copy of counsel’s brief should 
be furnished the indigent and time allowed him to 
raise any points that he chooses; the court - not coun- 
sel - then proceeds, after a full examination of all the 
proceedings, to decide whether the case is wholly friv- 
olous. If it so finds it may grant counsel’s request to 
withdraw * * *.” In the present instance the statute 
and the “Anders” requirements have been fully com- 
plied with. The appeal is frivolous. 

In regard to the criticism of the sentence imposed, 
we have previously held that: “Sentences imposed 
within statutory limits furnish no basis for post con- 
viction relief.’ State v. Birdwell, 188 Neb. 116, 195 
N. W. 2d 502. 

No error appearing, the judgment of the district court 


is affirmed. 
AFFIRMED. 
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Monroe T. SIMMONS, SPECIAL ADMINISTRATOR OF THE 
ESTATE OF ROSE WILKINS, DECEASED, APPELLANT, V. LOUIS 
N. Murray, APPELLEE. 

204 N. W. 2d 800 


Filed March 2, 1973. No. 38582. 


1. Courts: Rules of Court: Appeal and Error: Evidence. The rules 
of practice in a district court cannot enter into a determination 
of a question presented in the Supreme Court unless incorporated 
in the bill of exceptions, since the Supreme Court will not take 
judicial notice of the rules of practice of a district court. 

2. Contracts: Compromise and Settlement. A parol agreement of 
compromise which has been executed is of equal effect with one 
in writing. 

Appeal from the district court for Dakota County: 
JOSEPH E. Marsu, Judge. Reversed and remanded. 


Mohummed Sadden, for appellant. 
Neil R. McCluhan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTOoN, and CLINTON, JJ. 


SPENCER, J. 

This is an action by Monroe T. Simmons, special ad- 
ministrator of the estate of Rose Wilkins, deceased, for 
the specific performance of an oral settlement agree- 
ment which had been partially performed by the plain- 
tiff. The trial court found that the parties had entered 
into the settlement agreement but because the agree- 
ment had not been reduced to writing as required by 
local court rule he held it to be unenforceable and 
rendered judgment for Louis N. Murray, defendant. We 
reverse. 

The original action, filed September 2, 1966, was to 
set aside a deed given by the incompetent to defendant 
on December 23, 1965. The attorneys had discussed the 
settlement on previous occasions but when no agreement 
could be reached the trial court set the case for trial 
for September 11, 1968. On September 10, Robert G. 
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Scoville, plaintiff’s then counsel, was invited to the law 
office of Norris G. Leamer, then attorney for defendant, 
where in the presence of the defendant and the defend- 
ant’s secretary he discussed settlement with Mr. Leamer. 
A settlement agreement was reached and Mr. Scoville 
left the office to permit Mr. Leamer to discuss the pro- 
posed agreement with the defendant. When Mr. Sco- 
ville returned he was told that the settlement was ac- 
cepted. The attorneys then agreed that Mr. Scoville 
was to call the judge and tell him that the case wou!d 
not be tried as it had been settled. This Mr. Scoville 
did. Before the settlement agreement was actually per- 
formed, Mr. Scoville left town. During his absence, 
Mrs. Wilkins died. When he returned the defendant 
refused to proceed with the settlement. 

The decision not to enforce the settlement was based 
on a Rule of Practice of the Eighth Judicial District 
of Nebraska. The rule was not introduced in evidence 
and is not a part of the record herein. Defendant’s brief 
would indicate that it reads as follows: “All stipula- 
tions and private agreements of counsel or of parties 
to a suit, unless made in open court during trial, must he 
reduced to writing and signed by the parties or their 
attorneys making the same or they will not be enforced.” 

The difficulty with defendant’s position herein is that 
the local court rule he relies on, if material, is not be- 
fore us. It was not introduced in evidence nor made 
a part of the bill of exceptions herein. While the local 
court could take judicial notice of its rules of practice, 
that is not the situation here. 

As early as 1899, this court held in Dunn v. Bozarth, 
59 Neb. 244, 80 N. W. 811, that the Supreme Court 
“will not take judicial notice of the rules of practice 
of the district court.” 

In Federal Farm Mtg. Corp. v. Hughes (1940), 137 
Neb. 820, 291 N. W. 475, we said that the rules of practice 
in a district court cannot enter into a determination of 
a question presented in the Supreme Court unless in- 
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corporated in a bill of exceptions, since the Supreme 
Court will not take judicial notice of the rules of prac- 
tice of a district court. See, also, Nile Valley Fed. 
Sav. & Loan Assn. v. Schank (1962), 174 Neb. 35, 115 
N. W. 2d 774. 

. The trial court specifically found that the agreement 
had been made. We accept that finding. The obvious 
inconsistency of the defendant’s evidence makes that. 
conclusion inevitable. The agreement was made in the 
presence of the defendant, and it must be inferred that 
he consented to it. In performance of the agreement, 
Mr. Scoville told the judge that the case had been 
settled and would not be tried. As early as 1881, in 
Boyce v. Berger, 11 Neb. 399, 9 N. W. 545, this court 
said: ‘A parol agreement of compromise which has 
been executed is of equal effect with one in writing.” 
As we said in Stuart v. Torrey (1921), 106 Neb. 608, 
184 N. W. 215: “The law favors and encourages settle- 
ments, and in the absence of fraud, error, or mistake, 
they should not be set aside.” 

An attorney normally has the power to make agree- 
ments regarding procedural and fact issues, and we 
assume the rule in question refers to such procedurai 
agreements. The agreement herein, however, is not a 
procedural agreement but is one settling the litigation. 
The New York court, faced with an identical issue, 
said: “Neither was the agreement in this case required 
to be in writing under Rule 4.of the Rules of Civil 
Practice requiring stipulations to be in writing unless 
made in open court. That rule is applicable only to 
agreements relating to matters in the action and it does 
not apply to an agreement completely disposing of the 
action and of the claim upon which it is based.” Langlois 
vy. Langlois (1957), 169 N. Y. S. 2d 170, 5 App. Div. 
2d 75. See, also, In re Gardiner’s Estate (1953), 126 
N. Y. S. 2d 121, 204 Misc. 884. 

’ The Georgia court in a like situation, said: “‘* * * The 
rule of court, that no consent between attorneys or 
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parties, if denied, will be enforced if not in writing, 
has no application to an oral agreement and compromise 
of a pending suit. The settlement of doubtful issues 
involved in a pending cause is a sufficient consideration 
to support an agreement of settlement and compro- 
mise.’” Kapiloff v. Askin Stores Inc. (1947), 202 Ga. 
292, 42 S. E. 2d 724. See, also, Herndon v. Herndon 
(1971), 227 Ga. 781, 183 S. E. 2d 386. 

The judgment is reversed and the cause remanded 
to the trial court with directions to enter a judgment 
for specific performance of the agreement. 

REVERSED AND REMANDED. 

Newton, J., dissenting. 

I respectfully dissent from the majority opinion. 

Section 7-107, R. R. S. 1943, provides in part: “An 
attorney or counselor has power: * * * (2) to bind his 
client by his agreement in respect to any proceeding 
within the scope of his proper duties and powers; but 
no evidence of any such agreement is receivable except 
the statement of the attorney himself, his written agree- 
ment signed and filed with the clerk, or an entry thereof 
upon the records of the court; * * *.” It will be noted 
that a client is bound only when an in-court stipulation 
is entered into, the agreement is in writing, or the at- 
torney verifies by his statement that he entered into 
an agreement which he had authority to make and there- 
by bound his client. Here the defendant’s attorney does 
not so state but rather denies the agreement. 

There is considerable Nebraska authority on the sub- 
ject. In German-American Ins. Co. v. Buckstaff, 38 
Neb. 135, 56 N. W. 692, it is held: “Oral agreements 
of attorneys, entered into out of court, to submit mat- 
ters in suit to arbitration will not be enforced when 
objection is made thereto. The only competent proof 
to establish an agreement made by an attorney in re- 
gard to the disposition of a cause is the evidence of the 
attorney himself, his written agreement signed and filed 
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with the clerk, or an entry thereof upon the records of 
the court.” 

In Drake v. Ralston, 137 Neb. 72, 288 N. W. 377, it is 
stated: “‘Written agreements of attorneys, or those 
entered into by them in open court, in regard to the 
disposition of cases, will be enforced; but oral agree- 
ments, entered into out of court, will not be recognized 
or considered.’” See, also, State ex rel. Nebraska State 
Bar Assn. v. Bachelor, 139 Neb. 253, 297 N. W. 138. 

Oddo v. Fred F. Shields Co., 144 Neb. 111, 12 N. W. 
2d 659, is similar to the present case in that there was 
a dispute as to whether an agreement had been entered 
into by plaintiff and the opposing attorney. The court 
there states: “Defendant’s evidence consisted of the 
testimony of its then attorneys specifically denying the 
plaintiff’s testimony. 

“Section 7-107, Comp. St. 1929, provides: ‘An attor- 
ney * * * has power: * * * Second. To bind his client 
by his agreement in respect to any proceeding within 
the scope of his proper duties and powers; but no evi- 
dence of any such agreement is receivable, except the 
statement of the attorney himself, his written agree- 
ment signed and filed with the clerk, or an entry there- 
of upon the records of the court; * * *. (Emphasis 
supplied.) 

“Without regard to other errors assigned, it becomes 
apparent that, if plaintiff’s testimony of his conversa- 
tion with the attorney was incompetent, the trial court 
erred in receiving the same when proper objection was 
made and plaintiff’s action must fail for want of proof. 
It is just as apparent that the evidence was incoin- 
petent. 

“In German-American Ins. Co. v. Buckstaff, 38 Neb. 
135, 56 N. W. 692, this court construing the statute said: 
‘A client is only bound by the oral stipulations of his 
attorney made out of court, when the same are estab- 
lished by the testimony of the attorney making the 
same.’” See, also, Swartz v. Meredith Publishing Com- 
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pany, 254 Iowa 518, 117 N. W. 2d 898; Jorgensen v. 
Howland, 325 Mich. 440, 38 N. W. 2d 906. There are 
similar decisions in 25 other states. 

A peculiar situation exists in this case. An attorney 
for plaintiff brought an action to set aside a deed. That. 
action is still pending. A settlement was discussed. 
Plaintiff’s then attorney says a settlement was arrived 
at and trial postponed. Defendant, and defendant’s sec- 
retary, both deny that a settlement was agreed to and 
further deny that defendant’s then attorney was ever 
authorized to effect a settlement. Defendant’s then at- 
torney agrees a discussion occurred with a view to 
settling the case but states no agreement for settlement 
was arrived at. 

Both attorneys, the defendant, and the defendant’s 
secretary were present at the original discussion. Plain- 
tiff’s then attorney states he left without any agree- 
ment being arrived at but later returned and was told by 
defendant’s then attorney that suggested terms of settle- 
ment were agreeable to defendant. The record does not 
disclose that the defendant was present at this time. 
It therefore does not appear from this record that the 
alleged agreement was arrived at directly between the 
plaintiff’s then attorney and the defendant as has been 
suggested. Only an alleged agreement between the attor- 
neys is testified to. It was not entered in the records 
of the court, is not in writing, and is denied by defend- 
ant’s then attorney. The evidence is clearly barred by 
the statute. We have here a situation where the de- 
fendant denies his attorney was authorized to make any 
settlement. His then attorney agrees with this and fur- 
ther denies making any settlement. All this is verified 
by the defendant’s secretary. 

This case had been pending for 2 years and trial was 
further postponed. The reason for the postponement 
is disputed. In any event, a settlement agreement has 
not been proved by clear and convincing evidence and 
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it stretches the term to hold it was proved by even a 
“preponderance” of the evidence. 

- This is the very type of situation which statutes such 
as ours seek to avoid. In Mogote-Northeastern Con- 
solidated Ditch Co. v. Gallegos, 69 Colo. 221, 193 P. 
670, the court stated that it could not try a question 
of veracity of attorneys as to their oral agreements 
made out of court, nor correct their misunderstandings, 
and that if they ‘trusted to such uncertainties, and did 
not take the prescribed and certain methods of written 
stipulations or regular orders made upon notice or ap- 
pearance, they must understand that each was relying 
solely upon the other, and that in case of dispute the 
stipulation could not be enforced. 

In Farmers State Sav. Bank v. Miles, 206 Iowa 766, 
221 N. W. 449, the court held that understandings ar- 
rived at from conversations between counsel could not 
be considered, unless reduced to writing and filed in 
the case, or consented to in open court, the court stated 
that this was a wise rule, since the time of the court 
should not be taken in controversial matters of this 
character; that the court could not sit in judgment as 
to the veracity of reputable affiants as attorneys in the 
court, and determine misunderstandings between them; 
and that the theory of estoppel could not find its pred- 
icate on alleged conversations affirmed on one side and 
expressly denied by the other. 

In Manowitz v. Gaenslen (Tex. Civ. App.), 142 S. W. 
963, the court stated that the rule for the government 
of the court required agreements to be in writing to be 
enforceable, that the spectacle of counsel contradicting 
each other as to the existence of an agreement illustrated 
the reason why the rule was adopted, since the court 
could not be called upon to determine the merits of an 
issue of this kind. 

The law favors settlements but not disputes in regard 
to them between attorneys. Misunderstandings fre- 
quently occur, even. between very careful practitioners. 
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If we are to hear and heed such disputes, settlements 
will be discouraged. Attorneys will be afraid to discuss 
settlements for fear of being misunderstood or wrong- 
fully quoted. 

I believe this judgment should be set aside as not a 
final determination of the cause and that the case be 
remanded for trial on the original petition to set aside 
the deed. 

Waite, C. J., and Smiru, J., concur in this dissent. 


SouTH OMAHA PRODUCTION CREDIT ASSOCIATION, APPELLEE, 
v. Tyson’s INC., APPELLANT. 
204 N. W. 2d 806 


Filed March 2, 1973. No. 38629. 


1. Security Interest: Parties: Conversion. The holder of a secu- 
rity interest is the real party in interest in an action in trover 
or conversion to recover for property subject to the security 
interest and wrongfully converted. 

2. Security Interest: Sales: Words and Phrases. “Proceeds” in- 
cludes whatever is received when collateral is sold or disposed 
of including an account for the purchase price. 

8. Security Interest: Sales: Waiver. A secured party which con- 
sents to liquidation by the debtor by means of an auction sale 
does not waive its security interest or its right to the pro- 
ceeds of the sale. 

4, Security Interest: Sales: Conversion. A purchaser of collateral 
which refuses to pay the purchase price is guilty of a conversion. 

5. Security Interest: Sales: Words and Phrases. A purchaser of 
farm machinery and equipment at a farm auction sale is not 
a buyer in the ordinary course of business. 


Appeal from the district court for Burt County: 
GeorcE W. Dittrick, Judge. Affirmed. 


O’Hanlon & Martin, for appellant. 
Anderson & Anderson, for appellee. 


Heard before WuITE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


Vou. 189] JANUARY TERM, 1973 703 


South Omaha Production Credit Assn. v. Tyson’s Inc. 


NEwTON, J. 

This is an action to recover the value of property, 
subject to security agreements, which was purchased 
by defendant at a farm sale but not paid for. Summary 
judgment for plaintiff was entered in the district court. 
We affirm that judgment. 

Plaintiff had security agreements filed October 25, 
1965, and March 13, 1970, covering all livestock, feed, 
crops, farm machinery and equipment, and the proceeds 
thereof, belonging to Terry and Diane Uhing, herein- 
after referred to as the debtors. On March 8, 1971, de- 
fendant obtained a judgment against Terry Uhing under 
which an execution was levied upon the debtor’s prop- 
erty covered by the security agreements. The debtors 
had, prior to the levy of execution, agreed with plain- 
tiff that they would have a farm auction sale to clear 
up their indebtedness and had made arrangements for 
the sale which was to be clerked by the Burt County 
State Bank. On March 8, 1971, defendant’s attorney 
prepared an agreement directed to the bank authorizing 
it to pay out of the proceeds of the sale, as “first priority,” 
the sum of $38,356.73, with interest, to plaintiff; as 
“second priority,” the net sale proceeds of a combine 
and cornhead to Massey-Ferguson Company on an in- 
debtedness of from $5,000 to $6,000; as “third priority,” 
the sum of $7,761.15, with 6 percent interest from March 
8, 1971, to defendant; and as “fourth priority,” the sum 
of $709.61 to Anderson & Anderson. This was approved 
by plaintiff’s attorney and signed by Terry Uhing. De- 
fendant’s execution was then released. At the farm 
sale defendant bid in and removed certain property 
covered by plaintiff’s security agreements. The amount 
bid was $5,940. It has not been paid. Proceeds of 
the sale received by plaintiff left a deficit owing plain- 
tiff in excess of the sum of $5,940. Plaintiff seeks to 
recover the amount bid by defendant. 

Defendant contends that a summary judgment should 
not have been entered because all genuine issues as 
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to material facts had not been resolved. Perusal of the 
record discloses that this contention is without merit. 
A question is raised as to whether plaintiff can main- 
tain the action as the real party in interest. Ordinarily, 
one who acquires, by purchase or otherwise, property 
subject to a perfected security interest, the sale or 
transfer of which has not been authorized or consented 
to by the holder of the security interest, is liable in 
trover or conversion for the value of the property or 
the amount paid. See, § 9-306 (1), (2), U. C. C.; United 
States v. Pete Brown Enterprises, Inc., 328 F. Supp. 600; 
Doenges-Glass, Inc. v. General Motors Acceptance Corp. 
(Colo.), 488 P. 2d 879; Waldrip v. Associates Financial 
Services Co., Inc., 126 Ga. App. 560, 191 S. E. 2d 302; 
United States v. Pirnie, 339 F. Supp. 702. Section 9-306 
(1), U. C. C., provides: “ ‘Proceeds’ includes whatever 
is received when collateral or proceeds is sold, ex- 
changed, collected or otherwise disposed of. The terin 
also includes the account arising when the right to 
payment is earned under a contract right.” On failure 
of defendant to pay for the property purchased an ac- 
count arose which is designated as “proceeds.” See, 
also, Farnum v. C. J. Merrill, Inc. (Me.), 264 A. 2d 150. 
It is asserted that the sale was authorized by plain- 
tiff and is therefore a valid sale in which the purchaser 
takes free of the security interest. This is partially 
correct. It was the understanding between plaintiff 
and the debtors that a public sale would be held and 
the proceeds applied to the payment of the indebted- 
ness. The security interest also covered proceeds. De- 
fendant was a party to this understanding as evidenced 
by the written authorization given to the bank clerking 
the sale in regard to the priority of liens. When de- 
fendant refused to pay for the property it bid in, it 
became guilty of a conversion. Defendant was well 
aware that plaintiff had not released its security in- 
terest and that its consent to the sale was conditioned 
upon payment of the sale price of the items purchased. 
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Defendant was not a buyer in the “ordinary course of 
business” under section 9-307 (1), U. C. C. As men- 
tioned in comment 2, this ordinarily contemplates a 
purchase from inventory. Section 1-201 (9), U. C. C.,, 
provides: ‘“ ‘Buyer in ordinary course of business’ 
means a person who in good faith and without knowl- 
edge that the sale to him is in violation of the owner- 
ship rights or security interest of a third party in the 
goods buys in ordinary course from a person in the 
business of selling goods of that kind but does not in- 
clude a pawnbroker.” As hereinbefore pointed out, 
the security agreement also covered as “proceeds” the 
account arising on failure of the defendant to pay for 
the items purchased and defendant has no grounds for 
an offset against the holder of the security interest. 
The judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ROBERT ROMELL, 
APPELLANT. 
204 N. W. 2d 573 


Filed March 2, 1978. No. 38681. 


Rules of Court. Judgment affirmed. See Rule 20, Revised Rules 
of Supreme Court. 


Appeal from the district court for Scotts Bluff County: 
Tep R. Ferp.er, Judge. Affirmed. 


Charles F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BOSLAUGH, SMITH, McCown, 
Newton, and Cuinton, JJ. 


SPENCER, J. 
Defendant, Robert Romell, prosecutes this appeal 
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from his conviction for operating a motor vehicle while 
under the influence of alcoholic liquor, third offense. We 
affirm. 

Defendant premises his appeal on two grounds. They 
appear in his brief as follows: “(A) The trial court 
erred in admitting evidence that the defendant had re- 
fused to submit to chemical tests for blood alcohol con- 
tent. (B) The trial court erred in refusing to direct a 
verdict for the defendant at the conclusion of all the 
evidence.” 

We have examined the record in this cause and find 
that the motion for a directed verdict was properly 
overruled. The evidence was sufficient to require the 
submission of the issue of defendant’s guilt or innocence 
to the jury. 

The court did not err in admitting evidence that the 
defendant had refused to submit to chemical tests for 
blood alcohol content. This issue is fully covered in 
State v. Meints (1972), ante p. 264, 202 N. W. 2d 202, 
and State v. Manley (1972), ante p. 415, 202 N. W. 2d 831. 

Judgment affirmed. See Rule 20, Revised Rules of 
Supreme Court. 

AFFIRMED, 


Srate oF NEBRASKA, APPELLEE, V. JOHNNY JOHNSON, 
APPELLANT. 
204 N. W. 2d 558 


Filed March 2, 1973. No. 38635. 


Criminal Law: Trial. There is no prejudice to a defendant when 
asked whether he had mentioned a material fact to police officers 
after his arrest if it appears objections to the questions were 
sustained and the questions are not so phrased as to indicate that 
he stood mute. 


Appeal from the district court for Douglas County: 
Joun C. Burke, Judge. Affirmed. 


Vou. 189] JANUARY TERM, 1973 707 
State v. Johnson 


Frank B. Morrison, Sr., Bennett G. Hornstein, and 
Stanley A. Krieger, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WuiteE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwton, and CiLinton, JJ. 


NEwtTon, J. 

Defendant was convicted of second degree murder. 
The only assignment of error deals with two questions 
asked defendant on cross-examination regarding whether 
or not he had told the police about a knife he alleges was 
used by the victim in threatening him. We affirm the 
judgment of the district court. 

Defendant testified that the person killed had a knife 
and approached defendant in an angry and threatening 
manner. On cross-examination he was asked: “Q. What 
did the Police Department say when you told them 
about the knife? * * * Q. Did you tell the Police 
when you were arrested about the knife?” Objections 
were promptly made and sustained to each question. 

The following was included in one instruction given 
to the jury: “In determining any questions of fact pre- 
sented in this case, you should be governed solely by 
the evidence introduced before you. You should not 
indulge in speculation, conjectures, or inferences not 
supported by the evidence. You should not consider 
any evidence which has been stricken from the record: 
you should not b (sic) influenced by statements of 
counsel not supported by evidence.” 

The questions asked do not in themselves indicate 
whether or not the defendant talked with the police about 
the alleged knife. They will not support an inference 
that defendant stood mute and consequently are not 
within the ruling made in State v. Brown, 185 Neb. 389, 
176 N. W. 2d 16, to the effect that it is prejudicial error 
and a violation of a defendant’s Fifth Amendment privi- 
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lege to use the fact that he stood mute or claimed his 
privilege. The court not only sustained objections to 
the questions but also cautioned the jury not to indulge 
in speculation, conjecture, or inferences not supported 
by the evidence. 

There was no prejudicial error and the judgment of 
the district court is affirmed. . 

AFFIRMED. 


T & NP Co., INc., DOING BUSINESS AS SARPY TAVERN, 
APPELLEE, V. NEBRASKA LIQUOR CONTROL COMMISSION, 
APPELLANT. 

204 N. W. 2d 809 


Filed March 2, 1973. No. 38636. 


1. Administrative Law: Statutes: Intoxicating Liquors. The power 
to regulate all phases of the control of the distribution and 
sale of alcoholic liquors is vested generally in the Nebraska 
Liquor Control Commission. § 53-116, R. R. 8. 1943. 

2. Administrative Law: Licenses: Intoxicating Liquors. The Ne- 
braska Liquor Control Commission has a broad discretion in 
determining whether applications for licenses should be granted 
or denied. Courts are without authority to interfere with that 
discretion unless it has been abused. 


Appeal from the district court for Sarpy County: 
Victor H. Scumupt, Judge. Reversed and remanded with 
directions. 


Clarence A. H. Meyer, Attorney General, and Robert 
R. Camp, for appellant. 


Dean J. Jungers of Hascall & Jungers, for appellee. 


Heard before WHITE, C. J., BoSLAUGH, SMITH, McCown, 
Newton, and Cuinton, JJ., and Hastincs, District Judge. 


Bos.aucH, J. 

This is an appeal from an order of the district court 
reversing an order of the Nebraska Liquor Control Com- 
mission and directing that an on-and-off sale beer li- 
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cense be issued to the plaintiff. The commission appeals. 

The plaintiff is a corporation. Thelma Pilege owns 
75 percent of the stock. Nick Pilege, her son, owns 25 
percent of the stock. He has been employed as a bar- 
tender by the former owners. In 1966, he was convicted 
of burglary in Douglas County, Nebraska. 

The plaintiff’s application was filed with the commis- 
sion on January 13, 1972. A protest to the issuance of 
the license was filed by the chief enforcement officer 
of the commission. 

A hearing on the application was held on April 20, 
1972. Thelma Pilege testified she had purchased the 
tavern, which is located in Sarpy County, and had em- 
ployed a manager who would come in and oversee the 
operation of the business on a daily basis; Nick Pilege 
would be employed as a bartender; and she intended to 
be at the tavern three or four nights a week. On cross- 
examination she admitted she had told John Duprey, 
an agent for the commission, that Nick Pilege actually 
was going to operate and run the bar for her. She testi- 
fied further, however, the manager would run the place; 
Nick Pilege would be just a bartender; and she would 
be there on Sundays. 

Nick Pilege testified he had been employed by the 
former owners and licensees; a customer had been — 
“rolled” or robbed in the parking area at the tavern on 
February 28, 1972; and if a license was granted to the 
plaintiff, he expected to be employed as a bartender. 

John Duprey testified Thelma Pilege had told him 
she had a full-time job in Omaha, Nebraska; Nick Pilege 
would oversee the tavern when she was not there; and 
Nick Pilege had stated that he would be just an em- 
ployee. Duprey further testified he was at the tavern 
on October 31, 1971, when Nick Pilege was present and 
a person 18 years old was tending bar and selling liquor 
to another minor; the tavern had a poor reputation; and 
there had been a lot of difficulty as far as policing was 
concerned. 
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At the hearing in the district court Nick Pilege testi- 
fied he was not present at the time of the incident on 
October 31, 1971, but came on duty later that day. There 
was other evidence, but the foregoing is a summary of 
the evidence material to the consideration of this appeal. 

The power to regulate all phases of the control of the 
distribution and sale of alcoholic liquors is vested gen- 
erally in the Nebraska Liquor Control Commission. § 
53-116, R. R. S. 1943. The commission has a broad dis- 
cretion in determining whether applications for licenses 
should be granted or denied. Courts are without au- 
thority to interfere with that discretion unless it has 
been abused. City of Lincoln v. Nebraska Liquor Control 
Commission, 181 Neb. 277, 147 N. W 2d 803; Allen v. 
Nebraska Liquor Control Commission, 179 Neb. 767, 140 
N. W. 2d 413. 

The plaintiff contends that since all requirements of 
sections 53-125, R. S. Supp., 1972, and 53-126, R. R. S. 
1943, were met, the commission had no right to refuse 
to issue a license to the plaintiff. Section 53-125, R. S. 
Supp., 1972, provides that no license shall be issued to 
a corporation if a stockholder owning more than 25 
percent of the stock has been convicted of a felony. The 
fact that the commission was not prohibited by the 
statute from issuing a license in this case does not mean 
that the commission was required to grant the applica- 
tion. 

In the exercise of its discretion the commission was 
entitled to consider the history of the operation of the 
tavern, particularly since Nick Pilege had been an em- 
ployee of the former owners. The commission could 
also consider the conflicts in the testimony and the state- 
ments made to its agents when the application was being 
investigated. We think the evidence established that 
it was within the discretion of the commission to refuse 
to issue the license and that its action was not unreason- 
able or arbitrary. 

The plaintiff further contends that the trial court 
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could reverse the order of the commission without find- 
ing that its action was unreasonable or arbitrary. The 
plaintiff relies on section 53-1,116, R. R. S. 1943, which 
provides in part that appeals to the district court shall 
be “heard and tried de novo” as in equity and that addi- 
tional testimony may be received. The statutory pro- 
vision refers to the procedure on the trial of the appeal 
rather than the determination of the appeal. 

The purpose of the appeal is to review the action of 
the commission. The power to regulate is vested in the 
commission, not the courts. If the commission has not 
abused its discretion, the courts should not interfere. 
City of Lincoln v. Nebraska Liquor Control Commission, 
supra; Allen v. Nebraska Liquor Control Commission, 
supra. 

The judgment of the district court is reversed and the 
cause remanded with directions to enter a judgment af- 
firming the order of the Nebraska Liquor Control Com- 
mission. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, v. RAYMOND E. BAZER, 
APPELLANT. 
204 N. W. 2d 799 
Filed March 2, 1973. No. 38639. 


Criminal Law: Trial: Indictments and Informations. The ruling of 
the trial court upon a motion for consolidation or severance of 
criminal prosecutions that might have been properly joined in 
a single indictment, information, or complaint will not be dis- 
turbed in the absence of an abuse of discretion. 


Appeal from the district court for Douglas County: 
Donatp J. HAMILTon, Judge. Affirmed. 


Frank B. Morrison, Sr., Thomas M. Kenney, and Stan- 
ley A. Krieger, for appellant. 
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Johnsen v. Parks 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwrTon, and Cuinton, JJ. 


SMITH, J. 

In a criminal prosecution a jury found Raymond E. 
Bazer guilty, and he appeals. He asserts improper con- 
solidation of his case with that against Thomas Turner 
for trial and insufficiency of the evidence. 

The ruling of the trial court upon a motion for con- 
solidation or severance of criminal prosecutions that 
might have been properly joinable in a single indict- 
ment, information, or complaint will not be disturbed 
in the absence of an abuse of discretion. See, § 29-2002, 
R. R. S. 1943; State v. Clark, ante p. 109, 201 N. W. 2d 
205 (1972). Nothing tended to show an abuse of dis- 
cretion. Much of the evidence related to Turner alone. 
but that circumstance did not prejudice Bazer. See 
State v. Clark, supra. The consolidation was proper. 

A jury might properly find Bazer guilty beyond a 
reasonable doubt, although the evidence was mostly cir- 
cumstantial. See, State v. Leary, 185 Neb. 76, 173 N. 
W. 2d 520 (1970); State v. Houp, 184 Neb. 206, 166 N. 
W. 2d 117 (1969). 

The judgment is affirmed. 

AFFIRMED, 


BuRDETTE S. JOHNSEN, APPELLEE, V. CHARLES L. PARKS, 
APPELLANT. 
204 N. W. 2d 804 


Filed March 2, 1978. No. 38663. 


1. Demurrer: Pleadings. A demurrer reaches only defects which 
appear on the face of the petition. 

. The objection that there is another action 

pending between the parties for the same cause may be raised 
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- by demurrer to a petition only when the pendency of the former 
: action is shown on its face. 
3. Venue: Motions, Rules, and Orders: Statutes. A motion to — 
, transfer under section 25-409, R. S. Supp., 1972, is properly 
overruled where the record does not show that the action was 
commenced in the wrong county. 
4, Appeal and Error: Motions, Rules, and Orders: Statutes: Venue. 
Where the record does not show an abuse of discretion, a ruling 
on a motion to transfer under section 25-410, R. S. Supp., 1972, 
will not be disturbed. 


Appeal from the district court for Lancaster County: 
Herzert A. Ronin, Judge. Affirmed. 


Christensen & Glynn and Richard L. peuecenes for 
appellant. 


Friedman & Berry, for appellee. 


Heard before WuirE, C, J., BoSLaucH, SmitH, McCown, 
NEwTON, and Cuinton, JJ. 


’ BosiauauH, J. 

This was an action for damages for assault and bat- 
tery. The plaintiff recovered judgment in the amount 
of $3,000 and the defendant appeals. The assignments 
of error relate only to the venue of the action. 

The assault occurred in Saunders County, Nebraska, 
on February 6, 1971. On February 24, 1971, the plain- 
tiff commenced an action in Saunders County. On or 
about April 1, 1971, the defendant moved to Lancaster 
County, Nebraska. On October 20, 1971, while the 
action in Saunders County was still pending, the plain- 
tiff commenced this action in Lancaster County. 

The defendant demurred to the petition on the ground 
that another action was pending between the same 
parties for the same cause in Saunders County. On 
November 19, 1971, the trial court ordered the demurrer 
sustained unless the action in Saunders County was dis- 
missed within: 7 days. Apparently, ‘the plaintiff had 
filed a dismissal in the actor: in qesunders: coun on 
November 7, 1971. 
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On January 13, 1972, the defendant moved to transfer 
the action to Saunders County in accordance with sec- 
tions 25-409 and 25-410, R. S. Supp., 1972. Section 25- 
409, R. S. Supp., 1972, permits the transfer of an action 
for tort that has been brought in the wrong county. 
Section 25-410, R. S. Supp., 1972, permits the transfer 
of a civil action “for the convenience of the parties and 
witnesses or in the interest of justice.’ This motion 
was overruled and the action proceeded to trial and 
judgment. 

The defendant contends that the trial court erred in 
overruling the special demurrer and the motion to trans- 
fer. 

A demurrer reaches only defects which appear on the 
face of the petition. § 25-806, R. R. S. 1943. Since it 
did not appear on the face of the petition that another 
action was pending between the same parties for the 
same cause, the special demurrer was properly over- 
ruled. Koehn v. Union Fire Ins. Co., 152 Neb. 254, 
40 N. W. 2d 874. 

The record does not show that this action was com- 
menced in the wrong county or that a transfer of the 
action to Saunders County was required for the con- 
venience of the parties and witnesses or in the interest 
of justice. Where the record does not show an abuse 
of discretion, the ruling on a motion to transfer under 
section 25-410, R. S. Supp., 1972, will not be disturbed. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Srare oF NEBRASKA, APPELLEE, v. DAvID Tommy GENE 
SUGGETT, APPELLANT. 
204 N. W. 2d 798 
Filed March 2, 19738. No. 38665. 


1. Criminal Law: Trial: Evidence. In determining the sufficiency 
of the evidence to sustain a conviction in a criminal prosecution, 
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it is not the province of the court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, or weigh the 
evidence. 

Criminal Law: Trial: Instructions. It is the duty of the trial 
court to aid the jury to determine the guilt or innocence of the 
accused by plain and clear instructions, and if the jurors are 
in doubt as to the meaning of instructions given, it is entirely 
proper for them to request, and for the trial court to give, ad- 
ditional explanatory instructions. 

The repetition of an instruction is 
not reversible error, unless its effect is to mislead the jury. 
Criminal Law: Trial: Prosecuting Attorneys: Waiver. It is 
only in the most flagrant cases of improper conduct by a prose- 
cuting attorney, even in the prosecution of capital offenses, that 
defendant’s counsel can apparently acquiesce in such conduct 
by remaining silent until the trial is finished, and then cause 
the trial and verdict to be set aside by complaining of conduct 
to which he seemed at the time to consent. 

Criminal Law: Trial: Witnesses: Evidence. It is error to ex- 
clude evidence which has a tendency to impeach a witness on 
a material fact sworn to by him, the proper foundation having 
been laid therefor. 


In the cross-examination of 
a defendant who voluntarily becomes a witness in his own 
behalf, considerable judicial discretion is committed to the 
trial court to go beyond the literal scope of the direct 
examination in matters testing the accuracy, memory, or 
credibility of the witness. 


The reception of evidence col- 
lateral to any issue in the case intended to affect the credibility 
of a witness is usually within the discretion of the trial court, 
and the ruling concerning it is not reason for reversal of the 
judgment in the case in the absence of an abuse of discretion. 
Statutes: Intent. In determining the legislative intent, all 
statutes relating to the same subject should be construed and 
considered together. 

When the intent of the Legislature is clear, 
it is the duty of the courts to construe it in accordance with 
such intent. A sensible construction will be placed upon it 
to effectuate the object of the legislation rather than a literal 
meaning that would have the effect of defeating the legislative 
intent. 

Statutes: Sentences: Criminal Law. Section 83-170, R. R. S. 
1943, is not applicable to the imposition of sentence by the 
trial court. 
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11. 


: Section 83-1,105, R. S. Supp., 1972, is 
not applicable in cases where the maximum sentence fixed by 
law is a life sentence. 


_ Appeal from the district court for Dawson County: 
HucH Stuart, Judge. Affirmed. 


_ W. A. Stewart, for appellant. 


Clarence A. H. Meyer, econ General, and James J. 
Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLintTon, JJ. 


NEWTON, J. 

This is a prosecution for second degree murder. Fol- 
lowing an argument in a bar between Benjamin L. 
Martinez and the defendant the altercation was re- 
sumed in the street. Martinez struck the defendant 
twice with his open hand and defendant retaliated by 
stabbing Martinez three times, inflicting fatal wounds. 
A jury found the defendant guilty of homicide in the 
second degree and he received an indeterminate sen- 
tence of 20 to 30 years. We affirm the judgment of 
the district court. 

Defendant challenges the sufficiency of the evidence 
to sustain the verdict and judgment. We will not at- 
tempt to set out the extensive evidence contained in 
the record. It was conflicting in several particulars. 
Suffice it to say that after a careful perusal of the 
record, we find the State’s evidence, if believed by the 
jury as it evidently was, ample to sustain the conviction. 
“In determining the sufficiency of the evidence to sus- 
tain a conviction in a criminal prosecution, it is not 
the province of the court to resolve conflicts in the 
evidence, pass on the credibility of witnesses, or weigh 
the evidence.” State v. Rose, 188 Neb. 84, 195 N. W. 
2d 215. 

In the instructions. to the jury, the court gave the 
standard instructions on self-defense and malice. . The 
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latter instruction stated: “B. ‘Malice’. is defined as 
that condition of the mind which is shown by intention- 
ally doing a wrongful act without just cause or excuse. 
It means any willful or corrupt intention of mind.” 
The jury asked for clarification of the meaning of the 
term ‘without just cause or. excuse.” In response, the 
following instruction was given: “You have asked me 
the following question,” be 

“Define “without just cause or excuse” under In- 
struction No. 8-B’. 

“As his principal ‘just cause or excuse’ for the killing 
of Benjamine (sic) L. Martinez the defendant contends 
that he acted in self defense. Self-defense is. defined 
and discussed in Instruction No. 10, to which you are 
referred. 

“In addition thereto, you are instructed that killing 
in self-defense is grounded upon necessity. The right 
exists only in extremity where no other practicable 
means to avoid the threatened harm is apparent.to the 
person resorting to it. If there is no real or apparent 
necessity for the killing, the defense fails. In order to 
be entitled to assert self-defense as an excuse or justi- 
fication for the killing, the defendant must have been 
in imminent danger of death or great bodily harm at 
the time of the commission of the act. In order to 
justify or excuse a killing in self-defense, the defendant 
must not only have entertained the belief that his life 
was in danger, or that he was in danger of suffering 
great bodily harm, but the belief must have been rea- 
sonable and in good faith. It is for you, the jury, to 
determine whether or not the defendant killed Ben- 
jamine (sic) L. Martinez in fear of death or of suffering 
great bodily harm, or, on the other hand, whether or 
not the killing was motivated by anger, punishment, or 
vengeance.” The instruction although not recommended 
is not erroneous in context with NJI No. 14.33. See 
State v. Goodseal, 186 Neb. 359, 183 N. W. 2d 258. It 
is true that to some. extent the instruction was repeti- 


718 NEBRASKA REPORTS [VoL. 189 
State v. Suggett 


tious. This was unavoidable under the circumstances. 
“It is the duty of the trial court to aid the jury to 
determine the guilt or innocence of the accused by 
plain and clear instructions, and if the jury are in 
doubt as to the meaning of instructions given, it is 
entirely proper for them to request, and for the trial 
court to give, additional explanatory instructions.” 
Brown v. State, 111 Neb. 486, 196 N. W. 926. 

“The repetition of an instruction is not reversible 
error, unless its effect is to mislead the jury.” Robinson 
v. State, 71 Neb. 142, 98 N. W. 694. See, also, Brown 
v. State, supra. 

The knife used in the encounter was not found and 
no knife was placed in evidence. There was evidence 
that a knife had been observed in defendant’s hand at 
the time of and immediately after the encounter. It 
was also shown that on one other occasion the defend- 
ant, during an argument, produced a knife. During 
argument the State’s attorney produced and used a 
knife to demonstrate what occurred. There was no 
objection made to this procedure. Under the circum- 
stances here, the use of a knife during a demonstration 
of what had occurred, although not to be recommended, 
or approved, could scarcely have prejudiced the jury 
and was not error. In any event, the failure to object 
waived the objection now urged. We said in Clark v. 
State, on motion for rehearing, 79 Neb. 482, 113 N. W 
804: “It is only in the most flagrant cases of the use 
of improper language by a prosecuting attorney, even 
in the prosecution of capital offenses, that defendant’s 
counsel can apparently acquiesce in the language used 
by remaining silent until the trial is finished, and then 
cause the trial and verdict to be set aside by complain- 
ing of statements to which he seemed at the time to 
consent.” 

On cross-examination the defendant testified that he 
had never had or used a switchblade knife and never 
pulled one on anyone. Rebuttal witnesses testified to 
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one previous occasion on which, during an argument, 
defendant produced such a knife. Since it was the de- 
fendant’s contention that he had no knife at the time 
of the assault but took the knife used from Martinez, 
this evidence was material and a proper subject for 
cross-examination. It was held in State ex rel. Jensen 
v. Turnquist, 101 Neb. 417, 163 N. W. 329, that: “It is 
error to exclude evidence which has a tendency to im- 
peach a witness on a material fact sworn to by him, the 
proper foundation having been laid therefor.” 

In O’Connor v. State, 123 Neb. 471, 243 N. W. 650, 
this court held: “In the cross-examination of a defend- 
ant who voluntarily becomes a witness in his own be- 
half, considerable judicial discretion is committed to 
the trial court to go beyond the literal scope of the 
direct examination in matters testing the accuracy, 
memory or credibility of the witness.” This evidence 
was also pertinent from the standpoint of testing the 
credibility of the defendant as a witness. “The recep- 
tion of evidence collateral to any issue in the case in- 
tended to affect the credibility of a witness is usually 
within the discretion of the trial court, and the ruling 
concerning it is not reason for reversal of the judgment 
in the case in the absence of an abuse of discretion.” 
Hampton v. Struve, 160 Neb. 305, 70 N. W. 2d 74. 

A question is raised as to the correctness of the sen- 
tence imposed in view of recently adopted statutes. 
Section 83-1,105, R. S. Supp., 1972, requires that when 
a court imposes an indeterminate sentence, the min- 
imum fixed “shall not be less than the minimum pro- 
vided. by law nor more than one-third of the maximum 
term * * *.”. (Emphasis supplied.) In referring to the 
minimum term, it clearly specifies “the minimum pro- 
vided by law.” It seems clear that this is also the 
intent with reference to the ‘maximum term.” 

How can this be reconciled with section 83-170, R. 
R. S. 1943, adopted in 1969? This section provides in 
subsection (4) that “maximum term” means the max- 
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imum sentence provided by. law, or imposed by a court, 
whichever is shorter. In essence, this means the max- 
imum sentence imposed by the court since any sentence 
in excess of the statutory maximum would be erron- 
eous. Subsection (5) provides that “minimum term” 
shall mean the minimum sentence provided by law or 
the minimum sentence imposed, whichever is longer. 
Again we find a similar situation. A sentence shorter 
than the statute permits is erroneous, but if a sentence 
longer than the statutory minimum is imposed, it may 
be the one to be followed. 

The two statutes are clearly in conflict if both are 
construed as governing courts in the imposition of sen- 
tences. One defines minimum and maximum terms as 
those fixed by statute, the other as either the statutory 
or court-imposed terms. It is apparent that no court 
could comply with section 83-170, R. R. S. 1943, in im- 
posing a sentence as whether the court-imposed sentence 
is longer or shorter than that provided by statute cannot 
be determined until after the sentence is imposed. 

It is the rule that: “In determining the legislative 
intent, all statutes relating to the same subject should 
be construed and considered together. * * * 

“When the intent of the Legislature is clear, it is the 
duty of the courts to construe it in accordance with such 
intent. A sensible construction will be placed upon it 
to effectuate the object of the legislation rather than a 
literal meaning that would have the effect of defeating 
the legislative intent.” Keller v. State, 184 Neb. 853, 
172 N. W. 2d 782. 

_ It appears clear that section 83-1,105, R. S. Supp., 
1972, is designed to apply to court-imposed sentences. 
It is likewise clear that section 83-170, R. R. S. 1943, 
could not, by any stretch of the imagination, be used at 
the time of sentencing, but it could be, and’ evidently 
was designed to be, used as a guideline for the Board 
of Parole. 
One question remains. Is section 83-1,105, R..S. Supp., 
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1972, applicable in cases such as second degree homi- 
cide where the maximum sentence fixed by law is a 
life sentence? There is no way to determine the true 
length of a life sentence. Even taking into account such 
matters as age, health, and life expectancies, no true 
measurement can be arrived at. Since the length in 
years of a life sentence is: impossible to determine, so 
too is it impossible to determine what one-third of such 
a sentence should be in terms. of years. We can only. 
conclude that this section was not legislatively designed 
to apply in cases of this type. 

We find other assignments of error to be without 
merit. 

. The judgment of the district court is affirmed. 
AFFIRMED. 

SPENCER, J., dissenting. 

I respectfully dissent from the majority opinion herein 
for three reasons: (1) Misconduct of the prosecuting 
attorney; (2) prejudicial instruction on self-defense; 
and (3) the erroneous interpretation of section 83-1 105, 
R. S. Supp., 1972. 

I am unable to agree with the majority that the use 
of a switchblade knife by the prosecuting attorney in 
giving the jury his idea of what occurred could scarcely 
have prejudiced the jury and was not error. A switch- 
blade knife is a vicious instrument. Possibly some mem- 
bers of the jury would not appreciate its real character. 
No knife, and consequently no switchblade knife, had 
been offered in evidence nor would it have been admis- 
sible if it had been. The prosecuting attorney used one 
in his argument for only one purpose — to inflame the 
jury. I cannot help but feel that this conduct was much 
more flagrant than that in some of the cases in which 
we have reversed for misconduct of the prosecutor. 

: In its instructions the court gave the usual and a proper 
instruction on self-defense.- In response to. a question: 
as to the meaning of “without just cause or excuse,” the 
court gave what is in my judgment a prejudicially er- 
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roneous instruction. The majority opinion states that 
the instruction, although not recommended, is not er- 
roneous in context with NJI No. 14.33. The difficulty is 
that the jury is not composed of lawyers and judges who 
can draw the fine distinction drawn by the majority 
opinion. They will read the instruction in the light of 
what it apparently states. I specifically object to the 
following language: “In order to be entitled to assert 
self-defense as an excuse or justification for the killing, 
the defendant must have been in imminent danger of 
death or great bodily harm at the time of the commission 
of the act.” (Italics supplied.) This is an incorrect 
statement. The defendant must have believed that he 
was in imminent danger of death or great bodily harm. 
There is a vast distinction in the mind of the ordinary 
layman between these two statements. The court, in 
this instruction, reiterated, restated, and overempha- 
sized the instruction on self-defense to such an extent 
as to raise a question in the minds of the jurors as to 
whether the defense was actually available. To me this 
is prejudicial error. 

I also question the opinion’s interpretation of section 
83-1,105, R. S. Supp., 1972. The only place I see a pos- 
sibility of conflict with section 83-170, R. R. S. 1948, is 
where the minimum sentence imposed by the court is 
more than one-third of the maximum. Section 83-1,105, 
R. S. Supp., 1972, was adopted in 1972. It is the last 
word of the Legislature on the subject. Note, it starts 
off, ‘Except where a term of life is required by law, 
* * *” This indicates the section is applicable in every 
instance except where a life sentence is imposed. The 
word “maximum” must therefore be interpreted as it 
is defined in section 83-170, R. R. S. 1943. This would 
mean the maximum provided by law or imposed by the 
court, whichever is shorter. Consequently, even if the 
case were not reversed, the minimum would have to be 
reduced from 20 to 10 years. 

McCown, J., joins in this dissent. 
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CuinTon, J., joins in the portions of the dissent by 
Spencer, J., dealing with reasons (2) and (3). 


STATE OF NEBRASKA, APPELLEE, V. MERVIN WHIPPLE, 
APPELLANT. 
204 N. W. 2d 572 


Filed March 2, 1973. No. 38688. 


1. Criminal Law: New Trial: Evidence. In a criminal case, a new 
trial may be granted for newly discovered evidence which is 
competent, material, and credible which might have changed the 
result of the trial and which the exercise of due diligence 
could not have discovered and produced at the trial. 

A motion for a new trial on the 

ground of newly discovered evidence is addressed to the sound 

discretion of the trial court and unless an abuse of discretion is 
shown, its determination will not be disturbed. 


Appeal from the district court for Scotts Bluff County: 
TeED R. Feruer, Judge. Affirmed. 


Charles F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before Wuire, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CLInTon, JJ. 


McCown, J. 

The defendant has appealed from an order of the 
district court overruling his motion for a new trial upon 
the ground of newly discovered evidence. 

The defendant was originally convicted on one count 
of assault and battery and one count of assault with in- 
tent to commit robbery. The convictions were affirmed 
on appeal to this court. See State v. Whipple, ante p. 
259, 202 N. W. 2d 182. The facts of the crime are set 
out in that case. Approximately one month after the 
defendant’s trial, Richard Colgrove, a companion, was 
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tried on similar charges arising out of the same events. 
He was found guilty of simple assault but was acquitted 
on the robbery charge. 

The defendant Whipple now asserts that he is entitled 
to a new trial on the ground of newly discovered evi- 
dence because the victim’s testimony as to the words 
used by Whipple in demanding the pickup differed 
slightly at the two trials. He also asserts there was 
evidence at the second trial that an individual other 
than Whipple or Colgrove had cut the victim at the time 
of the assault. The testimony at both trials clearly es- 
tablishes that the defendant Whipple demanded the vic- 
tim’s pickup and when he was refused, he hit and beat 
the victim, and, with his companions, took the pickup. 

The only evidence which could arguably be of any 
possible importance was the victim’s testimony at both 
trials as to Whipple’s demands and language. It is 
obvious that cross-examination at Whipple’s trial could 
have produced the identical evidence that appeared at 
Colgrove’s trial on this point. In both trials the gen- 
eral impact of Whipple’s words as related by the victim 
was exactly the same. The defendant seeks to conjure 
up a magic mountain from a linguistic molehill. In a 
criminal case, a new trial may be granted for newly dis- 
covered evidence which is competent, material, and 
credible which might have changed the result of the 
trial and which the exercise of due diligence could not 
have discovered and produced at the trial. Gates v. 
State, 160 Neb. 722, 71 N. W. 2d 460. Here there is 
only a colorable assertion that due diligence could not 
have discovered the evidence and an even less colorable 
contention that the evidence might have changed the 
result of the trial. A motion for a new trial on the 
ground of newly discovered evidence is addressed to 
the sound discretion of the trial court and unless an 
abuse of discretion is shown, its determination will not 
be disturbed. State v. Evans, 187 Neb. 474, 192 N. W. 2d 
145. There is no abuse of discretion here. 
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_ The judgment is affirmed. 
‘ AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, v. ROBERT LAVERNE 
COLEMAN, APPELLANT. 
204 N. W. 2d 787 


Filed March 2, 1973. No. 38693. 


_ Statutes: Words and Phrases. In statutory construction this court 
considers the ordinary meaning of the words in context and 
the mischief to which it attributes the remedy. , 


Appeal from the district court for Douglas County: 
DonaLp J. Hamitton, Judge. Affirmed. 


Paul E. Watts, Stephen Greenberg, and J. Joseph 
McQuillan, for appellant. 


. Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BOSLAUGH, SMITH, McCown, 
NEWTON, and CLINTON, JJ. 


: SMITH, J. 

’ A jury found defendant guilty of kidnapping and the 
court sentenced him to imprisonment for an indeter- 
minate period of 25 to 40 years. After expiration of the 
time for appeal defendant unsuccessfully moved the 
court to vacate the sentence on the ground that the 
jury alone possessed authority to sentence him under 
the statute. This appeal ensued. 

. The sequence of events is as follows. The informa- 
tion in Count II charged that defendant on July 9, 1969; 
had imprisoned Nancy Lusins for’ the purpose of com- 
pelling the performance of an act by Valdis’ Lusins. 
After the verdict of guilty and on December 26, 1969, 
the court sentenced defendant on Count II to imprison- 
ment for life. Our mandate in June 1971 ordered re- 
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sentence of defendant on the count under section 28-417, 
R. S. Supp., 1969. See State v. Coleman, 186 Neb. 297, 
183 N. W. 2d 225 (1971). On July 1, 1971, the sentence 
for the indeterminate period was accordingly deter- 
mined and pronounced by the district court. 

Prior to September 19, 1969, the term of imprisonment 
for the offense committed by defendant was life. In 
event of injury or threatened injury to the victim the 
penalty was life imprisonment or death at the discre- 
tion of the jury. See Laws 1901, c. 88, § 1, p. 487. The 
Legislature by L.B. 700 amended the statute, effective 
March 19, 1969, to require the court without a jury, to 
fix the punishment. Laws 1969, c. 216, § 1, p. 836. It 
again amended the statute, effective September 19, 1969, 
by decreasing the term of imprisonment for the offense 
committed by defendant, from life to minimum and 
maximum terms of 3 to 50 years. See, § 28-417, R. S. 
Supp., 1969; Laws 1969, c. 215, § 5, p. 832. 

The Legislature again amended the statute, effective 
May 7, 1971, respecting a degree of the offense that de- 
fendant had not committed, the provision reading in 
part: “Whoever shall kidnap .. . out of this state any 
person ...or shall... imprison any person .. . with 
the intention of having such person .. . carried out of 
the state, unless it be in pursuance of the laws thereof, 
shall be confined ... not less than three nor more than 
twenty years. Whoever shall unlawfully . . . imprison 
any person .. . for the purpose of compelling the per- 
formance of any act... by any other person .. . shall 

. be imprisoned . . . not less than three nor more 
than fifty years. Whoever, having for any of the pur- 
poses aforesaid unlawfully .. . imprisoned any person, 
shall in furtherance of any such purpose, do or threaten 
to do any injury to the person so... . imprisoned, such 
person so offending shall . . . suffer death if the jury 
shall so direct, or be imprisoned . . . for not less than 
three nor more than fifty years as determined by the 
court. If the accused is found guilty by a jury, they 
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shall fix the punishment by their verdict; upon a plea 
of guilty, or after a finding of guilt by the court sitting 
without a jury, . . . the punishment shall be fixed by 
the court. Whoever shall threaten to .. . imprison 
any person for the purpose of extorting money... 
shall ... be imprisoned . . . not less than one nor more 
than twenty years.” § 28-417, R. S. Supp., 1972. 

In statutory construction this court considers the 
ordinary meaning of the words in context and the mis- 
chief to which it attributes the remedy. See State v. 
Simants, 182 Neb. 491, 155 N. W. 2d 788 (1968). 

The amendment of March 19, 1969, and a similar 
amendment of the provision relating to murder in the 
first degree were enacted the same day. See Laws 
1969, c. 213, § 1, p. 829. The Attorney General at a 
committee hearing had testified in support of L.B. 700. 
The amendment was responsive to his doubts relating 
to the sweep of United States v. Jackson, 390 U. S. 570, 
88 S. Ct. 1209, 20 L. Ed. 2d 138 (1968). The case de- 
cided that the death penalty only for a defendant who 
asserted the right to contest his guilt before a jury 
was constitutionally impersmissible. 

Section 28-417, R. S. Supp., 1972, imposed the duty 
upon the court - not the jury - to determine the sen- 
tence for the offense committed by defendant. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM RANCE 
RANDOLPH, APPELLANT, 
204 N. W. 2d 789 


Filed March 2, 1978. No. 88692. 


Appeal from the district court for Douglas County: 
DonaLp J. HAMILTON, Judge. Affirmed. 
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Hotz, Byam & Kellogg and William J. vane: for ap- 
pellant. 


Clarence A. H. Meyer, Attorney General, and Ralph 
H. Gillan, for appellee. 


Heard before SPENCER, BosLaucH, SMITH, McCown, 
NEWTON, and CLINTON, JJ. 


SMITH, J. 
Judgment is affirmed on authority of State v. Cole- 
man, ante p. 725, 204 N. W. 2d 785. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. SIDNEY ABRAHAM AND 
Fup Ferris, JR., APPELLANTS. 
205 N. W. 2d 342 


Filed March 9, 1973. No. 38406. 


1. Indictments and Informations: Criminal Law. An information 
charging an offense in substantially the words of the statute 
is generally sufficient. 

2. Pleadings: Motions, Rules, and Orders: Criminal Law. All de- 
fects that may be excepted to by a motion to quash are taken 
to be waived by a defendant pleading the general issue. 

3. Indictments and Infermations: Motions, Rules, and Orders: 
Criminal Law. An indictment or information alone need not 
be full protection against double jeopardy because a defendant 
may allege and prove facts outside the record in support of a 
plea of former adjudication. 

4. Evidence: Receiving Stolen Goods: Intent: Criminal Law. In a 
prosecution for receiving stolen property, when facts known 
to a defendant were such that a man of the age, intelligence, 
and experience of the defendant would know the property to 
have been stolen, the trier of fact may properly find the de- 
fendant possessed guilty. knowledge: ” - 


Appeal from the district court for roe County: 
Ropert.R. Moran, Judge. Affirmed. 


McGrath, North, Nelson, Shkolnick & Diver Miller: & 
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Rowen, Arthur D. O’Leary, J. Thomas Rowen, and J. 
Patrick Green, for appellants. 


- Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLInTon, JJ. 


Waite, C. J. 

The two defendants were charged under section 28- 
508, R. R. S. 1948, with receiving stolen property with 
the intent to defraud the owner. The case was tried 
to the court sitting without a jury, and from a judgment 
of guilty and sentence thereon, the defendants appeal. 
We affirm the judgment and sentence of the district 
court. 

The defendants’ first contention on appeal is, in es- 
sence, that the descriptive allegations in the informa- 
tion of the character of the goods received are so general 
as not to charge the statutory offense with the requisite 
certainty. Because of this, they argue, the information 
was fatally defective and so their motion in arrest of 
judgment should have been sustained even though they 
had not attacked the information by demurrer or motion 
to quash prior to trial. 

The information provides in part as follows: “Sidney 
Abraham and Fud Ferris, Jr. * * * did * * * feloniously 
receive goods of the value of over $100.00 that had been 
stolen, with the intent to defraud the owner thereof, the 
said Sidney Abraham and Fud Ferris, Jr. knowing the 
goods to have been stolen.” (Emphasis supplied.) 

An information can be challenged by way of a mo- 
tion in arrest of judgment if it fails to state facts suf- 
ficient to constitute an offense. § 29-2104, R. R. S. 1943. 
However, the information in the instant case is phrased 
in substantially the identical language of the statute. 
The rule is that where, as here, the statute states the 
elements of the offense, ‘it is sufficient if the informa- 
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tion describes the offense in the language of the statute. 
State v. Levell, 181 Neb. 401, 149 N. W. 2d 46; State v. 
Adams, 181 Neb. 75, 147 N. W. 2d 144; Stage v. Jarrett, 
177 Neb. 459, 129 N. W. 2d 259. 

Since the information here, although phrased in 
general language, is sufficient to state an offense, the 
defendants’ challenge really goes only to the requisite 
certainty and particularity of the information for the 
preparation of their defense. It is not such a challenge 
as can be brought by way of motion in arrest of judg- 
ment. Instead, a motion to quash is the proper method 
of attack. § 29-1808, R. R. S. 1943; Matters v. State, 
120 Neb. 404, 232 N. W. 781. The defendants failed to 
avail themselves of this procedure and pleaded not 
guilty. All defects that may be excepted to by a mo- 
tion to quash are taken to be waived by a defendant 
pleading the general issue. § 29-1812, R. R. S. 1943; 
State v. Fiegl, 184 Neb. 704, 171 N. W. 2d 643; Nelson 
v. State, 167 Neb. 575, 94 N. W. 2d 1; Green v. State, 
116 Neb. 635, 218 N. W. 432. We are aware that an 
information must inform the accused, with reasonable 
certainty, of the charge being made against him in 
order that he may prepare his defense thereto and be 
able to plead the judgment rendered thereon as a bar 
to later prosecution for the same offense. State v. 
Huffman, 181 Neb. 356, 148 N. W. 2d 321; State v. Adams, 
supra. However, if the information here was not suf- 
ficiently specific to satisfy the defendants, they were 
afforded a remedy by motion to quash. It must be 
presumed that they were aware of the nature and 
cause of the charges against them since they were 
willing to proceed to a defense on the general issue 
without further clarification of the charges being re- 
quested. As to whether this information was sufficient 
to enable the defendants to plead the judgment as a 
bar to any subsequent prosecution, we apply the rule 
of State v. Adams, supra, which says: “An indictment 
or information alone need not be full protection against 
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double jeopardy because a defendant may allege and 
prove facts outside the record in support of a plea of 
former adjudication.” The defendants’ assignment of 
error in the overruling of their motion in arrest of judg- 
ment is therefore without merit. 

The defendants’ remaining contentions are addressed 
to the sufficiency of the evidence to sustain their con- 
victions. The defendants first assert that the evidence 
will not support beyond a reasonable doubt a finding 
that the meat the defendants possessed was stolen. 

It was found at trial that a trailer was stolen from 
the storage lot of the Iowa Beef Processors’ plant at 
Dakota City in the early morning of May 23, 1971. The 
trailer contained some 30,000 pounds of meat identified 
as 200 boxes of chuck tenders and 300 boxes of chuck 
rolls. On the late evening of May 27, or the early 
morning of May 28, 1971, the defendants were at the 
St. Christopher’s Inn in Valentine, Nebraska, which is 
owned by the defendant Ferris. It is undisputed that, 
while there, the defendants consummated a purchase 
of some 15,000 pounds of chuck rolls and chuck tenders, 
which normally sells for around 65 cents per pound 
wholesale, for 45 cents per pound. The defendants 
claimed at trial that the meat was bought from a truck 
driver who said his refrigeration unit was malfunction- 
ing and, being unable to find storage facilities for the 
meat, was authorized by his superiors to sell at a loss. 
At any rate, the driver would accept only cash in pay- 
ment for the meat and has not been heard from since. 

The defendants initially stored the meat in the party 
room at the St. Christopher’s Inn, but, being unable 
to keep it properly cooled, they sold it the next day 
to William Joseph, the owner of the Corner Market 
located in Valentine. On June 3, 1971, the supervisor 
of security for Iowa Beef Processors, in response to a 
phone call from state agent Vern Omer, went to the 
Corner Market in Valentine, Nebraska. He inspected 
the meat which Joseph had bought from the defendants 
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and observed on the meat remnants of the federal in- 
spection stamp 245-C, which was the number assigned 
to the Iowa Beef Processors’ Dakota City plant. The 
meat was found to be wrapped in cryovac bags, which 
is the type of plastic bag used by the Iowa Beef Pro- 
cessors. Samples of the metal clamps crimping the 
cryovac bags on the meat found in the Corner Market 
were forwarded to the F.B.I. in Washington, D.C., along 
with samples of crimped clamps from the Dakota City 
plant. A laboratory expert from the F.B.I. concluded 
that the crimped clamps matched up. The security 
supervisor testified that he had no reports from any- 
one in his organization as to any other loss of meat of 
this type. 

The evidence clearly establishes a chain of circum- 
stances which reasonably leads to the conclusion that 
the meat which passed through the hands of the de- 
fendants was stolen. While the evidence was all cir- 
cumstantial, a conviction may be based upon circum- 
stantial evidence when the facts and circumstances tend- 
ing to connect the accused with the crime charged are 
of such conclusive nature as to exclude to a moral cer- 
tainty every rational hypothesis except that of guilt. 
State v. Morgan, 187 Neb. 706, 193 N. W. 2d 742; Hoff- 
man v. State, 162 Neb. 806, 77 N. W. 2d 592. This 
case was tried to the court without a jury and the 
weight and credibility of the evidence were clearly for 
the determination of the trier of fact. State v. Embrey, 
188 Neb. 649, 198 N. W. 2d 322. The evidence here was 
sufficient to sustain the finding of the trial court that 
the meat which passed through the hands of the de- 
fendants was that which was stolen from the Iowa Beef 
Processors plant in Dakota City. 

The defendants’ final contention is that there was 
insufficient evidence to establish guilty knowledge on 
the part of either defendant. Defendant Ferris is 40 
years of age and the defendant Abraham is 43 years of 
age. Both are experienced businessmen. They were 
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approached on business in the middle of the night by 
aman they did not know and they made no attempt 
to ascertain his identity or who he worked for. They 
bought the meat at a price substantially below the go- 
ing rate and, at the insistence of the unidentified ven- 
dor, paid in cash. No bills of lading were checked by 
the defendants; no bill of sale was made out; and no 
receipt was given for the cash paid. In a prosecution 
for receiving stolen property, when facts known to a 
defendant were such that a man of the age, intelligence, 
and experience of the defendant would know the prop- 
erty to have been stolen, the trier of fact may properly 
find the defendant possessed guilty knowledge. State 
v. Alcorn, 187 Neb. 854, 194 N. W. 2d 798; State v. 
McKee, 183 Neb. 754, 164 N. W. 2d 434. 

Perhaps even more significant and incriniinating is 
the testimony in the record that Ferris, while talking 
to a police officer during the unloading of the meat, 
stated “We have been waiting for this damn truck for 
two hours.” The trial judge was entitled to believe this 
testimony. It indicates clearly that the meat was de- 
livered to the two defendants under a prior agreement. 
It indicates that the agreement was entered into prior 
to the actual arrival of the meat and that it was not 
an impromptu arrangement necessitated by an unan- 
ticipated mechanical failure. It not only indicates a 
prearranged sale at a significantly reduced price of the 
meat, but it also indicates the falsity of the defendants’ 
attempted explanation of how they came into possession 
of the stolen goods. Both inferences are not only rea- 
sonable conclusions to be made by the trier of fact, 
but are highly pertinent under our relevant decisions 
to the determination of intent. In conclusion, it may 
be said that everything connected with the sale of the 
meat involved in this case was of such a nature as to 
arouse the suspicions of all but the most naive of men. 
We come to the conclusion that the evidence is amply 
sufficient to sustain the trial court’s finding that the 
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goods were stolen and that there was guilty knowledge 
on the part of both defendants. 
The judgment of the district court is correct and is 


affirmed. 
AFFIRMED. 


First NATIONAL BANK OF OMAHA, A_ CORPORATION, 

APPELLEE, V. FIRST CADCO CORPORATION, A CORPORATION, 

ET AL., APPELLEES, PATRICIA LUCAS, INTERVENER-APPELLANT. 
205 N. W. 2d 115 


Filed March 9, 1973. No. 38566. 


1. Trusts: Contracts. When an act or agreement of the beneficiary 
of a spendthrift trust would disappoint or frustrate the pur- 
poses of the settlor by diverting a property or income from 
the purpose prescribed, such act or agreement is void ab initio. 

2. Trusts: Garnishment. When the period of the spendthrift trust 
has expired and the beneficiary has the unrestricted right to 
demand the trust res the property may be reached by garnish- 
ment even though the trustee has delayed making actual dis- 
tribution. 

8. Trial: Garnishment: Evidence. In a garnishment proceeding 
an intervener or third party claimant normally has the burden 
of proving his claim by a preponderance of the evidence, and 
this rule has application even where the intervener or claimant 
has possession of the property if the judgment debtor and the 
claimant are closely related. 

4, Trial: Judgments: Appeal and Error. Where a law action is 
tried to the court without a jury, the finding of the court has 
the effect of a jury verdict and will not be disturbed unless 
clearly wrong. 

5. Trial: Evidence. Evidence not directly contradicted is not nec- 
essarily binding on the triers of fact, and may be given no 
weight where it is inherently improbable, unreasonable, self- 
contradictory, or inconsistent with facts or circumstances in 
evidence. 

6. Trial: Evidence: Witnesses. Triers of fact have the right to 
test the credibility of witnesses by their self-interest and to 
weigh undisputed parol testimony against facts and circum- 
stances in evidence from which a conclusion may properly be 
drawn that the parol testimony is false. 
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7. Trial: Evidence. A substantial conflict may arise even though 
all the evidence is produced by one party. 

8. Trial: Evidence: Witnesses. The credibility of witnesses and 
the weight to be given their testimony are for the triers of fact. 


Appeal from the district court for Douglas County: 
SAMUEL P. Caniciia, Judge. Affirmed. 


Young, Kuhn, Person & Liakos, for intervener-appel- 
lant. 


Swarr, May, Smith & Anderson and Dwight J. Moore, 
for appellee First Nat. Bank of Omaha. 


Thomas D. Sutherland, Richard M. Duxbury, Harry 
B. Otis, L. J. Tierney, Keith Miller, and Richard D. 
Meyers, for appellees First Cadco Corp., et al. 


Heard before WuitTeE, ‘C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


CLINTON, J. 

This is an appeal by Patricia Lucas, a garnishee and 
intervener in a garnishment proceeding, from an order 
directing that certain stock certificates held by her and 
the corpus of a trust held by the Omaha National Bank 
as trustee, be delivered to the plaintiff First National 
Bank of Omaha as garnishor. We affirm the order of 
the trial court. 

A brief résumé of the background will aid in under- 
standing the issues. On January 2, 1970, the plaintiff 
obtained a judgment against Evelyn Lucas and others. 
The judgment was founded upon a promissory note 
executed on July 2, 1965. The judgment became final 
end the plaintiff took steps by garnishment to reach 
securities in the hands of Patricia Lucas alleged to 
belong to Evelyn Lucas, her mother-in-law. Patricia 
Lucas answered the interrogatories in garnishment, stat- 
ing that she was in possession of the certificates belong- 
ing to Evelyn Lucas and that she held them as col- 
lateral for a loan. 
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The plaintiff also caused garnishment to be issued 
against the Omaha National Bank to reach the corpus 
of the trust of which Evelyn Lucas was the beneficiary. 
The trust corpus was approximately $14,000. Patricia 
Lucas intervened in that proceeding, alleging an interest 
in the corpus by reason of a prior assignment from 
Evelyn Lucas. 

The garnishments and the issues made by the peti- 
tion in intervention were tried together. Two issues 
are before the court on this appeal. The first is whether 
the finding of the trial court, that a certain promissory 
note of Evelyn Lucas payable to Patricia Lucas in the 
amount of $15,000 dated June 25, 1965, and due 60 
months after date did not evidence a valid debt between 
the parties, is supported by the evidence. The note 
pledged the stock in question. The second is whether 
the related assignment of the trust corpus by Evelyn 
Lucas to Patricia Lucas, also dated June 25, 1965, and 
purportedly given to secure the same debt, was valid. 
The latter question involves a construction of the testi- 
mentary trust of which Evelyn Lucas was the bene- 
ficiary and it presents a question of law only. We will 
treat the last issue first. 

The will bequeathed 200 shares of General Motors 
Corporation stock in trust to Omaha National Bank. The 
pertinent portions of the will are: 

“To collect all the dividends from said stock after the 
close of my estate and the receipt of said stock by my 
trustee and after the payment of all expenses and per- 
sonal taxes, to pay the net income to Evelyn Lucas, 
until she shall have reached the age of seventy (70) 
years, at which time my trustee shall assign and deliver 
said stock to her. . 

«|. Neither the principal nor the income of the trust 
shall be liable for the debts of any beneficiary thereof, 
and no beneficiary hereunder shall have any power to 
sell, assign, transfer, encumber, or in any other manner 
to anticipate or dispose of his or her interest in the 
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trust fund or the income produced thereby, prior to the 
actual distribution thereof by the trustee to said bene- 
ficiary.” 

Evelyn Lucas became 70 years of age on September 
12, 1970. However, no distribution of trust corpus was 
made at that time and no distribution had been made 
when the garnishment was served on the trustee on 
January 18, 1971. The garnishee contends the assign- 
ment, independent of any question of its contractual 
authenticity, by Evelyn Lucas to Patricia Lucas is in- 
valid because it contravenes the spendthrift provisions 
of the trust which prohibits the beneficiary from an- 
ticipating the distribution “prior to the actual distribu- 
tion thereof by the trustee to said beneficiary,” and 
that the assignment is void ab initio. It cites Weller 
v. Noffsinger, 57 Neb. 455, 77 N. W. 1075; and Lan- 
caster County Bank v. Marshel, 130 Neb. 141, 264 N. W. 
470. Patricia Lucas, on the other hand, points to the 
language just quoted and argues that the garnishment 
is void because there had been no actual distribution 
of the trust proceeds, citing Erickson v. Erickson, 197 
Minn. 71, 266 N. W. 161, 163; and concludes that since 
the assignment is prior in time it also becomes prior 
in right. 

The spendthrift provisions of the trust are valid. 
Weller v. Noffsinger, supra. In Lancaster County Bank 
v. Marshel, supra, we held: “When an act or agree- 
ment of parties disappoints the purpose of the settlor 
by diverting a property or income from the purpose 
named, such act or agreement is void ab initio,” citing 
Bixby v. St. Louis Union Trust Co., 323 Mo. 1014, 22 
S. W. 2d 813. In the case at hand, the assignment 
was a clear violation of the restriction against aliena- 
tion and comes within the ambit of our holding in Lan- 
caster County Bank v. Marshel, supra, since it was 
executed prior to the time the beneficiary had any right 
to demand the trust corpus. 

Even though the assignment was void we must deter- 
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mine whether the garnishment did reach the proceeds 
since the trust period had expired and the beneficiary 
had the right to demand the proceeds. Did the bene- 
ficiary’s failure to demand distribution make the gar- 
nishment ineffective? We conclude it did not on the 
basis of our holding in Miles v. Miles, 120 Neb. 436, 233 
N. W. 249, cited by the plaintiff, and II Scott on Trusts 
(3d Ed., 1967), §§ 153, 156, pp. 1116, 1192. 

It is true the language of the instrument in Miles v. 
Miles, supra, is different from the language in the will 
we are here considering, since in Miles no conveyance 
was required to be made by the trustee and here the 
instrument does impose the duty to “assign and deliver.” 
However, a construction which would allow the spend- 
thrift protection to continue after the termination of 
the trust period and during the time when the bene- 
ficiary had the right to demand delivery would, in 
effect, allow her to establish a spendthrift trust for her- 
self. It is uniformly held to be against public policy 
to permit a person to tie up his own property in such 
a way that he can still enjoy it but can prevent his 
creditors from reaching it. II Scott on Trusts (3d Ed., 
1967), § 156, p. 1192. For analogous principle con- 
tained in the statutes of Nebraska, see section 36-201, 
R. R. S. 1943. We hold that the garnishment of the 
trustee was valid and effective. 

We now turn to the question of the evidence sup- 
porting the trial court’s finding that no valid debt 
existed between Evelyn Lucas and Patricia Lucas. 
‘Patricia Lucas answered the interrogatories in garnish- 
ment, acknowledging that she had in her possession 
certain stock certificates which were the property of 
Evelyn Lucas and asserting therein that she held the 
same as collateral for a loan. In the garnishment of 
the trustee she intervened alleging the lien by virtue 
of the assignment of the trust corpus. The note and 
the assignment were received in evidence and supported 
by *the':testimony of :the two parties. ‘They both testi- 
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fied that on June 25, 1965, Patricia Lucas made to 
Evelyn Lucas a loan of $15,000 in cash. Patricia Lucas 
testified she had the $15,000 in cash in her safe in 
her home and had taken it out and delivered it to 
Evelyn Lucas; and that Evelyn Lucas executed the note 
and assignments and delivered the pledged stock. Evelyn 
Lucas’ testimony was to the same effect. 

The only direct contradiction of this testimony is some 
of the contents of a financial statement signed by Evelyn 
Lucas bearing date of January 27, 1967, listing assets 
and obligations of herself and her husband. Evelyn 
Lucas acknowledged the execution of this statement 
on the date it bears. The statement described the stock 
held in the trust as well as that described in the answers 
of Patricia Lucas to the garnishment interrogatories and 
on which she claimed a lien of $15,000. The only liability 
listed in the statement was a real estate mortgage to 
an insurance company in the amount of $8,240, covering 
property included in the assets described in the state- 
ment and described as 4308 Grover Street. The state- 
ment did not describe the claimed $15,000 indebtedness 
to Patricia Lucas nor a claimed substantial equity which 
Patricia Lucas had in the 4308 Grover Street property 
by virtue of a claimed oral contract to purchase. 

The evidence indicates that 4308 Grover Street was 
residential property which Patricia Lucas and her hus- 
band occupied, apparently since 1962 immediately fol- 
lowing her graduation from college at age 22. Patricia 
Lucas testified that she entered into possession of this 
property, which had been acquired on October 16, 1962, 
by J. F. Lucas and Evelyn Lucas as joint tenants, pur- 
suant to the provisions of an oral contract of purchase 
between her and J. F. Lucas. She stated that she paid 
down on the oral contract $6,000 in cash and paid the 
balance at the rate of $100 or more per month. These 
installments were paid in cash or by check. No checks 
were offered. Evelyn Lucas testified she knew nothing 
of this oral contract of purchase.’ Later, on June .4, © 
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1969, Evelyn Lucas quitclaimed the property to J. F. 
Lucas, her husband. She stated that at this time she 
did not know of the oral contract of sale. On August 
29, 1969, Evelyn Lucas and J. F. Lucas conveyed the 
property to Patricia Lucas as trustee for Robert F. 
Lucas, II. Patricia Lucas testified that at that time 
the property was fully paid for and that the mortgage 
had been paid by her father-in-law from the payments 
she had made. The total purchase price was testified 
to have been $19,200. Robert Frederick Lucas, II, is 
the son of Patricia Lucas and apparently is a young 
minor who, Patricia testified, has agreed to let his par- 
ents live in the property without payment of rent. The 
explanation given for taking title in this fashion was: 
“Because I intend for it to be for my son when he 
grows up; and it will be for the two boys now.” There 
was no instrument setting forth the terms of the trust. 

The financial statement, in addition to describing the 
items of property previously mentioned and other prop- 
erty, indicated the elder Lucases had an annual income 
of approximately $36,000 and a net worth of $237,548. 
The explanation for the claimed $15,000 loan from 
Patricia Lucas to Evelyn Lucas was that Evelyn Lucas 
was making a loan of that amount to her own daughter. 
There is no indication whether or not the daughter was 
available as a witness. 

As we have already indicated, the question before us 
is whether, under the above state of the evidence, the 
findings of the trial court that there was no -indebted- 
ness are sufficiently supported or whether those find- 
ings must be Set aside. 

This court has held that in a garnishment proceeding 
an intervener who claims the garnisheed fund has the 
burden of proving his claim by a preponderance of the 
evidence. Brunke v. Gruben, 84 Neb. 806, 122 N. W. 
37; Racek v. First Nat. Bank of North Bend, 62 Neb. 669, 
87 N. W. 542. This appears also to be the majority rule 
in cases where a third party claims a possessory lien on 
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property taken under execution, although in some jur- 
isdictions the execution creditor has the burden where 
the claimant or intervener is in possession at the time 
the execution is levied. 33 C. J. S., Executions, § 185, 
p. 405. Where the judgment debtor and the third party 
claimant or intervener are closely related, it appears 
salutary to place the burden of proof on the claimant or 
intervener even where the claimant is in possession when 
the garnishment or execution lien attaches. We accord- 
ingly hold that, at least where the parties are closely 
related, the burden of proving the interest or lien is 
upon the third party claimant in a garnishment proceed- 
ing even where the claimed lien is evidenced by pos- 
session. 

The following principles also apply: Where a law ac- 
tion is tried to the court without a jury, the finding of 
the court has the effect of a jury verdict and will not 
be disturbed unless clearly wrong. Mathiesen v. Bloom- 
field, 184 Neb. 873, 173 N. W. 2d 29. 

Evidence not directly contradicted is not necessarily 
binding on the triers of fact, and may be given no weight 
where it is inherently improbable, unreasonable, self- 
contradictory, or inconsistent with facts or cireumstances 
in evidence. Teresi v. Filley, 146 Neb. 797, 21 N. W. 
2d 699. 

Triers of fact have the right to test the credibility of 
witnesses by their self-interest and to weigh undisputed 
parol testimony against facts and circumstances in evi- 
dence from which a conclusion may properly be drawn 
that the parol testimony is false. Teresi v. Filley, supra. 

A substantial conflict may arise even though all the 
evidence is produced by one party. Teresi v. Filley, 
supra. 

The credibility of witnesses and the weight to be 
given their testimony are for the triers of fact. High- 
way Equipment & Supply Co. v. Jones, 182 Neb. 234, 153 
N. W. 2d 859. 

The trial judge obviously did not believe the testi- 
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mony of the two witnesses as to the loan transaction. 
The determinations of credibility were for the trial 
judge and not for this court. On this general subject 
see “The Doubtful Omniscience of Appellate Courts,” 
41 Minn. L. Rev., p. 751, 758. 

AFFIRMED. 


Lois WHITE, APPELLANT, v. REBECCA KLUGE ET AL., 


APPELLEES. 
204 N. W. 2d 789 


Filed March 9, 1973. No. 38588. 


1. Motor Vehicles: Highways. A motorist approaching a highway 
protected by stop signs must stop before going upon the high- 
way, must look to his left and to his right, and must permit 
a motor vehicle which is proceeding along the highway pro- 
tected by stop signs to pass if it is at a distance and is travel- 
ing at a speed making it imprudent for the motorist to proceed 
into the intersection. 


2. The duty of a motorist to look for vehicles 
approaching on a highway protected by stop signs implies the 
obligation to see what is in plain view. 

3. A motorist entering an intersection of high- 


ways is obligated to look for approaching automobiles and to 
see any vehicle within that radius which denotes the limit of 
danger. 

4, Motor Vehicles: Negligence. If a motorist entering an inter- 
section looks for approaching vehicles but fails to see one which 
is favored over him under the rules of the road, he is guilty of 
negligence as a matter of law. 


Appeal from the district court for Dodge County: 
Rogert L. Fuory, Judge. Reversed and remanded with 
directions. 


Homer E. Hurt, Jr., and James A. Gallant, for appel- 
lant, 


Thomas J. Walsh and Michael R. O’Malley of Walsh, 
Walentine, Wolfe & Miles, for appellees. 
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. Heard before WuiTE, C. J., SPENCER, BosLAUGH, SMITH, 
McCown, Newton, and CLinTon, JJ. 


WHITE, C. J. 

' The basic question presented in this case is whether 
the plaintiff, a passenger in a car driven by her sister, 
Kay Moeller, is entitled to a directed verdict on the 
issue of liability arising out of an automobile-tractor 
accident occurring on June 8, 1970, on a county road 
stop sign intersection about 3 miles east of North Bend, 
Nebraska, and 10 miles north of U.S. Highway No. 30. 
The district court submitted the issues of negligence 
and proximate cause to a jury which found for the de- 
fendants, and the court entered judgment accordingly. 
We reverse the judgment of the district court and re- 
mand the cause with directions to direct a verdict for 
the plaintiff on the issue of liability. 

The Moeller car, northbound, in which the plaintiff 
was riding, crossed the crest of a hill and approached 
an intersection at the base of a downgrade. The Moeller 
car was traveling on the arterial and the intersection is 
protected by stop signs on the east-west road. It is 
also obstructed as there is a grove of trees along the 
east side of the north-south road which prohibits north- 
bound drivers from seeing westbound drivers, and vice 
versa. The evidence is that the plaintiff indicated to 
her sister that was the point at which they must turn 
right in order to return to Scribner, Nebraska, and the 
plaintiff testified she felt the car slow down as her 
sister let up on the foot-feed. The plaintiff looked to 
the right to see if the intersection was clear but could 
not tell because of the grove of trees which obstructed 
her view. The evidence is undisputed that the defend- 
ant, Rebecca Kluge, driving an Oliver farm tractor and 
pulling a hayrack was approaching the intersection from 
the east. Rebecca was then 12 years old, and had been 
helping her father haul hay from a field some.8 miles 
from their farm. By her own admission she failed to 
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stop at the stop sign, even though she could not see the 
north-south road to her left because of the trees. She 
testified that the first time she saw the Moeller car her 
tractor was in the middle of the intersection and the 
Moeller car was skidding toward her. A collision re- 
sulted. The right front of the Moeller vehicle struck 
the left rear of the tractor throwing the plaintiff against 
the windshield and injuring her. 

Withcut further recitals of the detailed evidence, the 
evidence in this case conclusively shows that although 
the view from the stop sign was obstructed, the defendant 
Rebecca did not stop at the right-of-way line required 
by the statute, section 39-724, R. R. S. 1943; Dale v. 
Omaha & C. B. St. Ry. Co., 154 Neb, 434, 48 N. W. 2d 
380; or at a point where she could see the approaching 
car in her range of danger, Harding v. Hoffman, 158 
Neb. 86, 62 N. W. 2d 333. This case is controlled by our 
holdings in Steinberg v. Pape, 181 Neb. 806, 150 N. W. 
2d 912; Nistor v. Therkildsen, 181 Neb. 817, 151 N. W. 
2d 443; Nichols v. McArdle, 170 Neb. 382, 102 N. W. 
2d 848. The controlling rules of law are that the driver 
of an automobile entering an intersection is obligated 
to look for approaching automobiles and to see any ve- 
hicle within the radius which denotes the limit of 
danger, and if he fails to see one which is favored over 
him under the rules of the road, he is guilty of negli- 
gence as a matter of law. A motorist approaching a 
highway protected by stop signs must permit a motor 
vehicle which is proceeding along the highway protected 
by stop signs to pass if it is at a distance and is travel- 
ing at a speed making it imprudent for a motorist to 
proceed into the intersection. Nistor v. Therkildsen, 
supra; Steinberg v. Pape, supra; Colton v. Benes, 176 
Neb. 483, 126 N. W. 2d 652; Nichols v. McArdle, supra; 
Paddack v. Patrick, 163 Neb. 355, 79 N. W. 2d 701; Dorn 
v. Sturges, 157 Neb. 491, 59 N. W. 2d 751. It is the duty 
of the driver of a vehicle approaching an arterial high- 
way protected by stop signs to look for vehicles ap- 
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proaching on the arterial highway and this duty implies 
the duty to see what is in plain sight. Nichols v. Mc- 
Ardle, supra; Simcho v. Omaha & C. B. St. Ry. Co., 150 
Neb. 634, 35 N. W. 2d 501. 

This was an obstructed intersection, the same situa- 
tion that was present in Nistor v. Therkildsen, supra. 
Therein we held that a plaintiff driver on the arterial 
was entitled to a directed verdict on the issue of liability 
in a similar situation. This case is much the stronger 
because it is not even contended that the plaintiff her- 
self was guilty of any contributory negligence which 
was the proximate cause of this accident. The evidence 
in this case is conclusive that had Rebecca stopped at 
the right-of-way line, as required by section 39-724, 
R. R. S. 1948, or at a point sufficiently beyond the trees 
so as to permit her an unobstructed view of the north- 
bound highway, she could have observed the Moeller 
car as it traveled at a distance of well over 1,000 feet 
in plain view. She took no action whatsoever because, 
by her own admission, she never saw the vehicle in 
which the plaintiff was riding at all during this critical 
period of time. Undisputedly, the vehicle on the arterial 
was traveling in the range of danger, Rebecca failed -to 
see her, and the collision resulted. Rebecca was not 
only legally compelled to stop and look before she went 
onto the arterial highway, but the duty imposed upon 
her was mandatory before she went thereon that she see 
what was in plain sight within the range of danger and 
what could have been seen by any normal person rea- 
sonably and effectively complying with the obligations 
of the law as we have pronounced them herein. See, 
Nistor v. Therkildsen, supra; Nichols v. McArdle, supra. 
We point out that this, undisputedly, is not a case where 
the evidence supports an inference of a reasonably 
formed judgment that the vehicle approaching on the 
arterial was outside the range of danger and therefore 
it would be prudent to proceed. It is rather a-.case of 
an entire failure to see arid avoid a collision with a-ve- 


746 NEBRASKA REPORTS [Vou. 189 


State v. Fincher 


hicle which, by the defendant Rebecca’s own admission, 
was undisputedly within the range of danger at the 
time she was about to enter the intersection. There is 
no evidence in this case that the defendant Rebecca 
even observed the approaching vehicle at some point 
in the distance on the arterial highway. We have no 
difficulty in coming to the conclusion that the defendant 
Rebecca was guilty of negligence as a matter of law 
and that such negligence was a proximate cause of the 
collision. 

Although it is clear under our holdings in Steinberg v. 
Pape, supra; Nichols v. McArdle, supra; and Nistor 
v. Therkildsen, supra, that the driver of plaintiffs ve- 
hicle was not guilty of any contributory negligence, it 
is not necessary for us to examine that issue in this 
case, inasmuch as the plaintiff was a passenger and it 
is not contended that she was guilty of independent 
contributory negligence. It further appears that the 
defendant Rebecca Kluge was driving the tractor under 
the direction and control of her defendant father and 
under the principles of respondeat superior, the defend- 
ant father was liable for her negligence. 

The judgment of the district court is reversed and the 
cause is remanded for a new trial with directions that 
the defendants, as a matter of law, were guilty of negli- 
gence proximately causing the accident, and that the sole 
issue for retrial is one of damages and injuries proxi- 
mately caused by the accident. 

REVERSED AND REMANDED WITH DIRECTIONS. 


Srate or NEBRASKA, APPELLEE, V. HUBERT W. FINCHER, 
APPELLANT. 
204 N. W. 2d 927 


Filed March 9, 1973. No. 38597. 


Appeal from the district court for Douglas County: 
Joun E. Murpny, Judge. Affirmed. 
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Hubert W. Fincher, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WuirE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CuiinTon, JJ. 


CLINTON, J. 

This is an appeal from denial of post conviction relief 
by the district court. The appellant was found guilty 
by a jury of assault with intent to commit great bodily 
harm. On direct appeal the conviction was affirmed. 
State v. Fincher, 188 Neb. 376, 196 N. W. 2d 909. 

The trial court, after examining the files and records 
in the case, determined that they showed the appel- 
lant was entitled to no relief and denied without an 
evidentiary hearing the appellant’s motion to vacate the 
conviction. This was proper under sections 29-3001, et 
seq., R. S. Supp., 1972, and our holdings in State v. 
LaPlante, 185 Neb. 816, 179 N. W. 2d 110; and State v. 
Pilgrim, 184 Neb. 457, 168 N. W. 2d 368. 

We have reviewed the whole record and find that the 
record affirmatively shows there was no denial or in- 
fringement of the appellant’s rights rendering the judg- 
ment void or voidable under either the Constitution of 
the State of Nebraska or the Constitution of the United 
States. 

Only one issue of constitutional significance is raised 
by the appellant’s motion and his assignments of error 
on this appeal and that involves alleged incompetence 
and ineffectiveness of counsel. The record demonstrates 
that counsel was competent and effective. Other as- 
signments involve jury instructions and alleged failure 
of proof. The instructions were proper and in any 
event did not involve any fundamental unfairness which 
would have made the assignments cognizable in the 
post conviction proceedings. Higgins v. Wainwright, 
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424 F. 2d 177; State v. Carpenter, 186 Neb. 605, 185 
N. W. 2d 663. 
The alleged failure of proof does not exist. 

AFFIRMED. 


IN RE APPLICATION OF SOUTHROADS BANK. 
First NATIONAL BANK OF BELLEVUE, APPELLANT, V. 
SOUTHROADS BANK ET AL., APPELLEES. 

205 N. W. 2d 346 


Filed March 9, 1973. No. 38616. 


1. Administrative Law: Appeal and Error. Where it appears in 
an error proceeding that an administrative agency has acted 
within its jurisdiction and there is some competent evidence 
to sustain its findings and order, the order of the administrative 
agency will be affirmed. 

2. Administrative Law: Banks and Banking. An order of the De- 
partment of Banking denying an application for a bank charter 
does not amount to an adjudication for the future and is not res 
judicata as to another application of the same nature subse- 
quently filed. 


Appeal from the district court for Lancaster County: 
ELMer M. ScHEELE, Judge. Affirmed. 


Schmid, Ford, Mooney, Frederick & Caporale, for ap- 
pellant. 


Monen, Seidler, Ryan & Festersen, Cline, Williams, 
Wright, Johnson & Oldfather, Clarence A. H. Meyer, At- 
torney General, Ralph H. Gillan, and Acklie & Peterson, 
for appellees. 


Heard before Wuitt, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinTon, JJ. 


McCown, J. 

This is a proceeding to review an order of the De- 
partment of Banking of the State of Nebraska granting 
a charter to Southroads Bank, Bellevue, Nebraska. The 
district court affirmed the order of the Department of 
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Banking and dismissed the proceedings. The First Na- 
tional Bank of Bellevue has appealed. 

On April 20, 1971, the Southroads Bank filed an ap- 
plication for a state bank charter in accordance with 
the provisions of section 8-120, R. R. S. 1943. After 
publication of notice as required, a public hearing was 
held on the application extending over a period of 4 
days in June of 1971. On September 24, 1971, the 
Department of Banking entered its order granting the 
application. It found that the stockholders and officers 
of the Southroads Bank were parties of integrity and 
responsibility; and that “the public necessity, conven- 
ience, and advantage will be promoted by permitting 
such corporation to engage in business as a bank.” 

The extensive evidence presented at the hearing in 
June 1971, dealt almost entirely with the issue of pub- 
lic necessity, convenience, and advantage in having a 
bank at the Southroads Shopping Center location. Much 
of the evidence dealt with facts or information related 
to the time span between a former hearing in December 
1969, and the 1971 hearing. There was also evidence 
relating to previous periods of time as well as general 
evidence not specifically related to a definite time pe- 
riod. The evidence of the applicant tended to establish 
public necessity, convenience, and advantage while the 
evidence of the protestants tended to demonstrate that 
the existing banks were adequately serving the public 
‘and that the public necessity, convenience, and ad- 
vantage would not be promoted by granting the appli- 
cation. 

The proceedings for judicial review of the order of 
the Department of Banking granting the Southroads 
Bank charter were conducted before the district court 
without a jury on the record of the Department of 
Banking. The district court specifically found that 
there was competent, material, and substantial evidence 
to support the order of the Department of Banking, in- 
cluding the findings of fact and conclusions of law; and 


750 NEBRASKA REPORTS [ Vou. 189 
First Nat. Bank of Bellevue vy. Southroads Bank 


that the order was not arbitrary or capricious. The 
district court affirmed the order of the Department of 
Banking and dismissed the proceedings for judicial re- 
view. 

Other critical background facts should be noted. The 
hearing in June 1971, on this application was the third 
hearing involving this applicant. Its first application 
was filed April 26, 1968. Hearing on that application 
was in July of 1968. On August 26, 1968, the Depart- 
ment of Banking entered its order denying the applica- 
tion. On September 18, 1969, a new application was 
filed. That hearing was held in December 1969. The 
order denying the application was entered February 
24, 1970. A third application was filed on January 28, 
1971, but dismissed on motion without a hearing. The 
application which is now involved was filed April 29, 
1971. The hearing was in June 1971, and the order of 
the Department of Banking granting the application 
was entered September 24, 1971. 

The appellant contends that Southroads Bank failed 
to prove the statutory requirements of “public neces- 
sity, convenience, and advantage” and that the evidence 
proves also that the appellant will suffer irreparable 
damage if Southroads Bank is granted a charter. An 
examination of more than 800 pages of testimony taken 
at the hearing and the numerous exhibits introduced 
in evidence refutes those contentions. There was com- 
petent evidence to establish that the parties requesting 
the charter are parties of integrity and responsibility; 
that the public necessity, convenience, and advantage 
will be promoted by permitting the corporation to en- 
gage in business as a bank; and that all other statutory 
requirements have been met. In cases such as this, the 
determination of public necessity, convenience, and ad- 
vantage has been committed to the discretion and ex- 
pertise of the Department of Banking. This court is 
not a super-regulatory body to review the policy or 
wisdom reflected in determinations made by the De- 


VoL. 189] JANUARY TERM, 1973 751 
First Nat. Bank of Bellevue v. Southroads Bank 


partment of Banking as to such issues. Where it ap- 
pears in an error proceeding that an administrative 
agency has acted within its jurisdiction and there is 
some competent evidence to sustain its findings and 
order, the order of the administrative agency will be 
affirmed. First Nat. Bank & Trust Co. of Beatrice v. 
Ley, 182 Neb. 164, 153 N. W. 2d 743. 

The major portion of the appellant’s argument on 
appeal is directed to the contention that the doctrine 
of res judicata applies to administrative proceedings 
and should be applied here. The thrust of the argu- 
ment is that the former order of the Department of 
Banking denying a previous application should be treated 
as a final judicial disposition of the Southroads Bank 
charter which prevents further inquiry into the issue 
in this proceeding. 

The appellant concedes that the doctrine of res ju- 
dicata is not applicable where there has been a sub- 
stantial or material change in the circumstances or con- 
ditions intervening between the two decisions. The 
appellant maintains, however, that since both rulings 
related to the issue of obtaining a charter for a bank 
in the Southroads Shopping Center, there is therefore 
no substantial change of circumstances shown and the 
doctrine should be applied. This ignores the fact that 
there was substantial additional or new evidence relat- 
ing to the period of time after the prior hearing in 1969 
and also ignores the fact that the critical subject mat- 
ter with which the rulings were concerned was the 
matter of public necessity, convenience, and advantage 
at the time of determination. That issue must be de- 
termined within a specific time reference and is seldom 
static. There is no record of the evidence presented at 
the prior hearing in 1969. The evidence here reflects 
a rapidly growing, fluid metropolitan area. If any in- 
ferences are to be drawn, they would point to the prob- 
ability of changes in circumstances and conditions over 
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a period of time of more than a year and a half between 
the 1969 and the 1971 hearing. 

- The statutes contain no requirements limiting the 
number of applications which can be made nor requir- 
ing that any certain period of time expire after the 
denial of an application before another application may 
be filed. We find no logical distinction between the 
Department of Banking and the Nebraska State Railway 
Commission as to the nature of their functions when 
they act upon an application to operate a business reg- 
ulated under their respective jurisdictions, based upon 
a determination of public convenience and necessity. 
Both are administrative agencies charged with the reg- 
ulation of specific businesses within specific statutory 
limits, and both exercise similar functions as to licens- 
ing, supervision, and regulation. This court has held 
in many different contexts that the doctrine of res 
judicata does not apply to the denial of an application 
by the Nebraska State Railway Commission. The case 
of Union Pacific R.R. Co. v. Nebraska State Railway 
Commission, 149 Neb. 575, 31 N. W. 2d 552, demon- 
strates the time frame reference of orders involving 
issues of public convenience and necessity. In that 
case, the Union Pacific Railroad Company made an ap- 
plication in 1943 to discontinue an agency station. The 
application was denied. In 1947, the railroad made 
another application which was also denied. In revers- 
ing the commission’s ruling, this court said: “The ruling 
of the railway commission or of this court on the 
question of discontinuance of an agency at any given 
time does not amount to an adjudication for the future. 
It is only a judgment on the condition presented by the 
application and relates only to the time and conditions 
presented.” See, also, Missouri Pacific R.R. Co. v. 
Zimmerman Feed Yards, 176 Neb. 501, 126 N. W. 2d 
679; Holmberg v. Chicago, St. P. M. & O. Ry. Co., 115 
Neb. 727, 214 N. W. 746. 
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. Subsequent applications of the same nature involving 
issues of public convenience and necessity were con- 
sidered in the case of Canada v. Peake, Inc., 184 Neb. 
52, 165 N.;W. 2d 587. There this court said: ‘An order 
of the Nebraska State Railway Commission is not res 
judicata as to another application of the same nature 
subsequently filed, nor does it require an independent 
proceeding.” While the case might be distinguished 
on procedural grounds, it is nevertheless in point on 
the issue of res judicata. 

While there is a great variance between courts as 
to the extent, if at all, that the doctrine of res judicata 
should be applied to administrative proceedings, there 
is thorough agreement that the doctrine should not 
apply to all administrative proceedings. Davis, Admin- 
istrative Law Text (3d Ed., 1972), § 18.02, p. 360, states: 
“As a matter of principle, it is completely clear that 
the reasons behind the doctrine of res judicata as 
developed in the court system are fully applicable to 
some administrative proceedings. The reasons against 
a second litigation between the same parties of the same 
claims or issues are precisely the same for some admin- 
istrative determinations as they are for most judicial 
determinations. The sound view is therefore to use 
the doctrine of res judicata when the reasons’ for it 
are present in full force, to modify it when modifica- 
tion is needed, and to reject it when the reasons against 
it outweigh those in its favor.” (Emphasis ours.) 

It is not necessary to reach the issue of which admin- 
istrative determinations may be subject to the doctrine 
of res judicata in order to, determine that the reasons 
against invoking the doctrine here far outweigh those 
in its favor. We therefore hold that an order of the 
Department of Banking denying an application for a 
bank charter does not amount to an adjudication for the 
future and is not res judicata as to another application 
of the same nature subsequently filed. 
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The judgment of the district court was correct and 
is affirmed. 
AFFIRMED. 
Wuite, C, J., and SPENcER, J., not participating. 


NEBRASKA DEPARTMENT OF ROADS EMPLOYEES ASSOCIA- 
TION, AN UNINCORPORATED ASSOCIATION, ET AL., APPELLANTS 
AND CROSS-APPELLEES, V. DEPARTMENT OF ROADS, STATE OF 


NEBRASKA, APPELLEE AND CROSS-APPELLANT. 
205 N. W. 2d 110 


Filed March 9, 1978. No. 38617. 


1. Court of Industrial Relations: Labor and Labor Relations. All 
industrial disputes involving governmental service, service of a 
public utility, or other disputes as the Legislature may provide 
shall be settled by invoking the jurisdiction of the Court of 
Industrial Relations. 

2. Court of Industrial Relations: Employer and Employee. A 
uniquely personal termination of employment does not constitute 
an industrial dispute. 

3. Public Officers and Employees. It is a settled principle that 
governmental employment, in the absence of legislation, can 
be revoked at the will of the appointing officer. 

4, Labor and Labor Relations: Employer and Employee. No per- 
son shall be denied employment because of membership in or 
affiliation with, or resignation or expulsion from a labor or- 
ganization. 

5. Court of Industrial Relations: Jurisdiction. Where the court 
has no jurisdiction of the subject matter of the action, all 
proceedings in such action are void. 


Appeal from the Court of Industrial Relations. Af- 
firmed. 


Marti, Dalton, Bruckner, O’Gara & Keating and Doug- 
las Marti, for appellants. 


Clarence A. H. Meyer, Attorney General, and James 
J. Duggan, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newtown, and CLinton, JJ. 
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WuitE, C. J. 

This is an appeal from a judgment of the Court of In- 
dustrial Relations of the State of Nebraska dismissing, 
on jurisdictional grounds, an action by the Nebraska 
Department of Roads Employees Association and by 
Richard Kiernan, a member of that organization. This 
action was commenced following the discharge from 
employment of the plaintiff, Richard Kiernan, by Thomas 
D. Doyle, Director-State Engineer of the Department 
of Roads, on September 8, 1971. The Court of Industrial 
Relations decided the controversy on jurisdictional 
grounds, found that the issue involved did not constitute 
an “industrial dispute” within the meaning of section 
48-810, R. S. Supp., 1972, and that therefore the court 
was without jurisdiction, and dismissed the petition. 
We affirm the judgment of dismissal by the Court of 
Industrial Relations. 

In order to understand the precise issue involved in 
this case, it is necessary to narrate the general back- 
ground of the controversy and the development of the 
tension or friction between the plaintiff Kiernan and 
Thomas D. Doyle, the State Engineer, from the month 
of January 1971. 

In January of 1971 the plaintiff Kiernan became in- 
terested in forming an employees’ organization within 
the Department of Roads. He began by distributing a 
petition around the central complex of the department 
in order to determine how many of his coworkers would 
be interested in joining such a union. Donald O. Swing, 
one of Mr. Kiernan’s immediate superiors, learned of 
these organizational efforts and reported them to the 
administrative deputy state engineer, Roy Gardner. By 
February of 1971 the matter had come to the attention 
of State Engineer Doyle. 

Between April of 1971 and August 1971 the plaintiff 
Kiernan actively participated in the affairs of the fledg- 
ling union, acting first as chairman of the “Steering 
Committee for the Formation of the Department of Roads 
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Employees Association,” then as chairman of the “Con- 
stitutional Committee,” and finally as chairman of the 
“Board of Directors” of the association. During this 
period Doyle was kept advised of the public activities 
of the union. A copy of each published notice or informa- 
tion letter to be circulated among the employees was 
delivered to Doyle’s office by Kiernan marked ‘Mr. 
Doyle: For your information. Richard Kiernan.” 

The first confrontation between Doyle and Kiernan 
concerned a flier announcing the first organizational 
meeting of the association to be held on April 16, 1971, 
in the cafeteria of the Department of Roads central build- 
ing. Kiernan was called into Doyle’s office and was 
told that the association could not have the use of the 
cafeteria for the purpose of holding its meeting because, 
Doyle said, the notice specifically provided that no per- 
sonnel with a rating of Grade V engineer or higher 
could attend, and that under the circumstances he could 
not allow such a meeting to be held. Doyle testified 
that he was not sure whether he had the right to allow a 
closed meeting to be conducted on state property. 

At this same meeting Doyle advised Kiernan that the 
organization did not have permission to post its notices 
on the departmental bulletin boards, but that permission 
would be granted in individual situations if supervisory 
personnel were given an opportunity to examine the 
notices prior to posting. The organization chose not to 
post its newsletters or notices rather than submit to 
suvervision, and all subsequent notices bear the legend 
“NOT FOR BULLETIN BOARD POSTING.” Deputy 
state engineer Roy Gardner testified that Doyle prohib- 
ited such posting because to permit it “would have 
opened it up for anv type organization to come out and 
make use of a bulletin board, he didn’t want to give 
them the right and deny others.” 

In the ensuing months a series of meetings took vlace 
between Doyle and Kiernan. In August 1971 Kiernan 
was called into Doyle’s office and questioned concern- 
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ing one of the constitutional committee’s information let- 
ters. The letter, in urging department employees to 
join the new association, contained the following: “In 
ALL categories except one, Nebraska was below ave- 
rage. THE ONE EXCEPTION BEING THE OFFICE 
OF STATE ENGINEER. Nebraska did not rate better 
than 35th in any category and rated in the 40’s in 16 
categories.” Doyle was sufficiently concerned by this 
newsletter that he prepared a rebuttal in the form of a 
comparison of the salaries of most of the fifty state 
highway department heads, and based it upon more re- 
cent information than that contained in the newsletter. 
Furthermore, Kiernan was called into Doyle’s office and 
asked whether he had considered how this would af- 
fect his future with the Nebraska Department of Roads, 
or something to that effect. 

On August 12, 1971, Doyle issued a memorandum 
to all employees of the Department of Roads in which 
he alleged that the new association was spreading in- 
formation “which implies that a new grievance pro- 
cedure has been established within the Nebraska De- 
partment of Roads.” He warned the employees that 
the only proper grievance procedures were those pro- 
vided by the Personnel System rules, and that future 
statements or representations by the association in this 
vein “should be critically examined before employees 
rely upon them to the extent that their legal rights 
thereunder might be placed in jeopardy.” On August 
15, 1971, Kiernan was elected chairman of the board 
of directors of the N.D.R.E.A., and the constitution and 
by-laws of that organization were adopted. 

The controversy between Kiernan and Doyle finally 
came to a head in late August and early September of 
1971. On August 28, 1971, Kiernan attended a meeting 
of the Professional Engineers: in Government Section 
of the Professional Engineers of Nebraska. ‘This was a 
closed meeting, and no press representatives were in- 
vited or present, nor was any publicity intended. At 
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one point in the meeting, after a discussion of the 
proper role for P.E.G. in future political appointments, 
Larry Brown, a Department of Roads employee, asked 
what P.E.G. intended to do about the State Engineer’s 
situation. W. R. Meyer, Jr., chairman of the meeting, 
expressed the opinion that perhaps P.E.G. should have 
made some recommendations or taken some action at 
the time of the appointment, but that it was too late 
to take any such action now. Kiernan then stood uv 
and commented that he felt Doyle was not qualified 
to hold the post of State Engineer, but agreed that it 
was probably too late to do anything about it at the 
time. According to Mr. Meyer, the entire discussion 
involved no more than 5 minutes, and Kiernan made no 
more comments at the meeting concerning Doyle. 

Doyle learned of Kiernan’s comments through Eldon 
Green, a personal friend of Doyle’s who had attended 
the meeting. Doyle admits that neither Kiernan nor 
anyone else gave any publicity to the remarks made 
there. 

On September 1, 1971, W. R. Meyer, Jr., was sum- 
moned to Doyle’s office and asked if Kiernan had 
questioned Doyle’s qualifications at the P.E.G. meeting. 
After receiving an affirmative reply, Doyle inquired 
whether Lyle Nelson or Russ Reinig, two other active 
members of the N.D.R.E.A., had said anything, to which 
Meyer replied that he did not believe so. Doyle men- 
tioned no other names and never asked exactly what 
Kiernan said. Doyle indicated to Meyer that he was 
considering disciplinary action against Kiernan. 

After a brief conference with Reinig, Doyle called 
Donald Swing, Kiernan’s immediate superior, and asked 
him to accompany Kiernan and deputy state engineer 
Roy Gardner to his office. At the meeting, Doyle asked 
Kiernan if he had made the remarks in question and 
asked him if he would care to repeat or elaborate on 
such remarks. In answer to this question, Kiernan 
said, “I’ll be honest, it is my contention that you’re 
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not qualified to fill the position of Director-State Engi- 
neer, and it is my further contention that it was inap- 
propriate for Governor Exon to have appointed you to 
that position.” Kiernan made it clear that the opinion 
was based upon the fact that Doyle was not a civil 
engineer, and did not have the necessary education or 
experience to fill the job. No voices were raised during 
the discussion and there was nothing threatening or 
otherwise objectionable about Kiernan’s demeanor. 

Doyle told Kiernan that he did not believe Kiernan 
could conscientiously carry out his duties in view of 
his attitude, and at approximately 4:55 p.m. on that 
date he informed Kiernan that he was suspended as 
of 5 p.m. on that date. <A letter of suspension was im- 
mediately prepared by Doyle. The letter recites the 
activities which took place at the meeting and advised 
Kiernan that the suspension would last until a final 
determination was made by Doyle within the next week 
to 10 days. 

W. R. Meyer, Jr., testified that he went back: to 
Doyle’s office to inform him that Kiernan had not been 
the one to raise the subject of his qualifications at the 
meeting, but he arrived after the suspension had ai- 
ready taken place. He nonetheless advised Doyle of this 
fact, whereupon Doyle replied that it did not matter 
because Kiernan had already been suspended. Doyle 
never did inquire as to who brought up the subject. 

Either late September 7th or early September 8th a 
letter of termination was sent to Kiernan by certified 
mail. The letter cited as reasons for the termination: 
“1. Direct insubordination 2. Conduct unbecoming a 
State employee 3. For the good of the classified serv- 
ice.” On September 8th Doyle presented a speech to a 
Lancaster County Democratic luncheon which, as Doyie 
knew, was attended by local newspaper reporters. Even 
though it was unlikely that Kiernan had received formal 
notice of his termination, Doyle nonetheless announced 
his decision at the luncheon. Doyle went on to say 
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that “we can not afford obstructionists” in the Depart- 
ment of Roads and that “we are trying to identify 
(those persons who are not good, dedicated employees) 
to convince them of the administration’s point of view 
or encourage them to seek employment elsewhere.” 

During the period after Kiernan’s termination, Doyle 
made known his opinion that supervisory personnel 
should not belong to an organization such as the 
N.D.R.E.A., which also includes among its membership 
nonsupervisory personnel. During this period at least 
six supervisors who had been very active in the N.D.- 
R.E.A. resigned from the organization. 

The basic controversy here is whether or not the dis- 
missal of the plaintiff Kiernan by Doyle under the cir- 
cumstances above set forth involved an “industrial dis- 
pute” within the meaning of section 48-810, R. S. Supp., 
1972, which gives jurisdiction to the Court of Industrial 
Relations only when such industrial dispute is involved. 
Section 48-810, R. S. Supp., 1972, provides: “All in- 
dustrial disputes involving governmental service, serv- 
ice of a public utility, or other disputes as the Legis- 
lature may provide shall be settled by invoking the 
jurisdiction of the Court of Industrial Relations.” (Em- 
phasis supplied.) From this language alone, it is clear 
that a uniquely personal termination of employment 
does not constitute an industrial dispute within the 
meaning of the statute. We are not called upon in this 
case to either explore or decide any possible close ques- 
tions involving the precise meaning of the term “in- 
dustrial dispute” in other factual contexts. The interest 
of a government employee in retaining his job can be 
summarily denied. It is a settled principle that govern- 
ment employment, in the absence of legislation, can 
be revoked at the will of the appointing officer. Jones 
v. Hopper, 410 F. 2d 1323 (1969), cert. den. 397 U. S. 
991, 90 S. Ct. 1111, 25 L. Ed. 2d 399; Vitarelli v. Seaton, 
259 U. S. 535, 79 S. Ct. 968, 3 L. Ed. 2d 1012. Conse- 
quently, we are presented in this case with only a ques- 
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tion of fact. The Court of Industrial Relations is an 
administrative agency within the purview of the Admin- 
istrative Procedures Act. School Dist. of Seward Educa- 
tion Assn. v. School Dist. of Seward, 188 Neb. 772, 199 
N. W. 2d 752. On review de novo of the findings of an 
administrative agency granted the power to determine 
and dispose of industrial disputes, this court is without 
authority to interfere with that power unless it has 
been abused. Stated otherwise, if there is evidence in 
the record to support the administrative agency’s find- 
ings and its determination is not unreasonable or arbi- 
trary, this court is without authority to interfere with 
its judgment. The plaintiff Kiernan argues that the 
statute requires that appeals to this court shall be 
“heard and tried de novo.” This is a familiar contention 
and has long since been disposed of in the cases in this 
court involving appeals from administrative agencies. 
We have recently held that this statutory provision re- 
ters to the procedure on the trial of the appeal rather 
than the standards of judicial review determinative of 
the appeal. T & N PCo., Inc. v. Nebraska Liquor Con- 
tro] Commission, ante p. 708, 204 N. W. 2d 809; Mid- 
Plains Education Assn. v. Mid-Plains Nebraska Tech. 
College, ante p. 37, 199 N. W. 2d 747 (1972); Keenan v. 
Keenan, 187 Neb. 686, 193 N. W. 2d 568 (1972); City of 
Lincoln v. Nebraska Liquor Control Commission, 181 
Neb. 277, 147 N. W. 2d 803. 

We again briefly review the pertinent evidence with 
relation to whether the determination of the Court of 
Industrial Relations is supported by the evidence. The 
evidence does disclose something more than the simple 
discharge of an employee by his superior. Of course, 
it is true, that there is no allegation that Kiernan’s per- 
formance prior to the time he became involved in union 
activities was anything less than superior. But, as the 
court below noted in its findings and order, and as the 
evidence we have reviewed clearly demonstrates, there 
developed a substantial and apparently irreconcilable 
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personality conflict between Doyle and Kiernan. The 
court below said: “We do not analyze this evidence 
in detail nor reach a conclusion as to ‘fault,’ because 
interpreted most favorably to Mr. Kiernan it could only 
Support the further inference that Mr. Doyle’s letter 
purporting to remove Mr, Kiernan from his employ- 
ment was motivated by anti-Kiernan animus rather than 
by anti-labor organization animus. It is clear that Mr. 
Kiernan gave no indication that he was acting or speak- 
ing for the Association when he did any of the things 
Mr. Doyle found offensive.” (Emphasis supplied.) 

We agree. We hold, as did the court below, that the 
discharge of Richard Kiernan from his employment from 
the State of Nebraska, Department of Roads, constituted 
a uniquely personal termination of employment and 
not an industrial dispute. The plaintiffs simply fail 
adequately to show reasons for the discharge other than 
the direct insubordination and a clear personality con- 
flict between Doyle and Kiernan. Accordingly, the 
Court of Industrial Relations was correct in finding that 
it lacked jurisdiction over the subject matter of this 
action under section 48-810, R. S. Supp., 1972. 

The same argument disposes of the plaintiffs’ con- 
tention that Doyle’s action in dismissing Kiernan vio- 
lated rights guaranteed to Kiernan under Article XV, 
section 13, of the Constitution of the State of Nebraska, 
and section 48-837, R. S. Supp., 1972. The former pro- 
vides: ‘No person shall be denied employment because 
of membership in or affiliation with, or resignation or 
expulsion from a labor organization * * *.” The latter 
provides: ‘Public employees shall have the right to 
form, join and participate in * * * any employee organ- 
ization of their own choosing.” The finding by the 
Court of Industrial Relations that no antiunion animus 
was shown to have prompted Kiernan’s dismissal dic- 
tated a finding that Kiernan had not been denied rights 
under either of these provisions. The two findings rest 
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on the same factual base, and were necessary to deter- 
mine the jurisdictional issue. 

Since the court below lacked jurisdiction over the 
subject matter it was correct in refusing to decide whe- — 
ther or not Kiernan was in fact guilty of insubordina- 
tion, or whether other constitutional violations were 
present. It is elementary that where a court has no 
jurisdiction over the subject matter of the action, the 
proceedings in such action are void. Wolski v. se 
cott, 147 Neb. 944, 25 N. W. 2d 754 (1947). 

Since we have found that the court below had no 
jurisdiction over the subject matter, it is unnecessary 
for us to consider the other issues raised on this appeal 
or the cross-appeal. The judgment is correct and is 


affirmed, and the cross- appeal is dismissed. 
AFFIRMED. 


DENNIS R. EDELMAN, APPELLANT, V. RALPH PRINTING AND 
LITHOGRAPHING, INC., A CORPORATION, ET AL., APPELLEES. 
205 N. W. 2d 340 . 
Filed March 9, 1973. No. 38649. 


Workmen’s Compensation: Employer and Employee. Under the 
Workmen’s Compensation Act if an employee accepts any pay- 
ment from his employer or from any insurance company carry- 
ing the risk, on account of personal injury, such action ordinarily 
constitutes a release to the employer of all claims or demands 
at law, if any, arising from the injury. | 

Appeal from the district court for Douglas County: 

Patrick W. Lyncu, Judge. Affirmed. 


Daniel G. Dolan of Lathrop, Albracht & Dolan, for 
appellant. 

C. L. Robinson of Fitzgerald, Brown, Leahy, McGill & 
Strom, for appellees. 


-” Heard before Wurtz, C. J., BosLaucu, Smita, McCown, 
Newton, and Cuinton, JJ.; and Ronin, District Judge. 
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SMITH, J. 

A personal injury action by an employee against his 
employer under statutory requirements relating to safe- 
ty devices for machinery was dismissed on demurrers. 
A ground of dismissal was failure of plaintiff’s amended 
petition to state a cause of action. 

Plaintiff appeals, assigning for error the ruling as 
follows: “The trial court erred in sustaining the de- 
murrer . . .; the legislature may not constitutionally 
bar the plaintiff’s cause of action under the Factory 
Act.” See §§ 48-409 and 48-422, R. R. S. 1948. 

According to the amended petition, the employer, 
Ralph Printing and Lithographing, Inc., in 1967 had 
installed a printing machine equipped with guards for 
the printing cylinders. Ralph Printing voluntarily re- 
moved these guards in spite of the opposite recommenda- 
tion by the manufacturer. On December 20, 1971, plain- 
tiff, an employee of Ralph Printing since May 1971, sus- 
tained the personal injuries which the removal of the 
guards caused. 

The amended petition also alleged the following facts. 
Plaintiff had never elected not to become subject to 
the Workmen’s Compensation Act. The workmen’s com- 
pensation carrier of Ralph Printing, on account of the 
injuries, had paid total temporary benefits of $802 to 
plaintiff and medical expenses of $12,853.65. 

The amended petition attacked the constitutionality 
of only one provision of the Workmen’s Compensation 
Act, namely, the section that denied recovery under 
the act to an employee injured by reason of his inten- 
tional willful negligence or intoxication, section 48-127, 
R. R. S. 1943. The provision, plaintiff alleged, denied 
him equal protection of the law. 

The Workmen’s Compensation Act provides as fol- 
lows: “If any employee... accepts any payment from 
such employer, or from any insurance company carry- 
ing such risk, on account of personal injury .. ., such 
action shall constitute a release to such employer of 
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all claims or demands at law, if any, arising from such 
injury.” § 48-148, R. R. S. 1943. 

Recovery under the factory act was denied in Navracel 
v. Cudahy Packing Co., 109 Neb. 506, 191 N. W. 659 
(1922), on the ground of the employee’s election to be 
subject to the Workmen’s Compensation Act. To the 
extent it may imply a necessarily different result under 
the Workmen’s Compensation Act compulsory upon 
the employee, we disapprove it. Section 48-148, R. R. S. 
1943, is effective whether the Workmen’s Compensa- 
tion Act is voluntary, semi-voluntary, or compulsory. 

It is immaterial whether section 48-127, R. R. S. 1943, 
is constitutional. The payment of benefits and medical 
expenses by statute released Ralph Printing from the 
present claim. The amended petition alleged nothing 
to render section 48-148, R. R. S. 1943, inoperative. 

- AFFIRMED. 


Stave oF NEBRASKA, APPELLEE, V. JOHN MEDINA, APPELLANT. 
204 N. W. 2d 785 


Filed March 9, 1973. No. 38655. 


1. Criminal Law: Evidence: Confessions. Where evidence as to 
what occurred immediately prior to and at the time of the 
making of a confession shows that it was freely and voluntarily 
made and excludes the hypothesis of improper inducements or 
threats, the confession is voluntary and may be received. 

2. Criminal Law: Evidence: Appeal and Error: Confessions. A 
finding that a statement of an accused is voluntary will not 
ordinarily be set aside unless the finding is clearly erroneous. 

3. Trial: Evidence: Appeal and Error. If there is any element of 
science or skill in a matter being investigated before a trial jury, 
it is not reversible error for the court to admit expert testimony 
thereon, even though the element of science is slight. 

4. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within the statutory limits will not be disturbed unless an 
abuse of discretion appears in the record. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FeImDter, Judge. Affirmed. 
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Charles F. Fitzke and James T. Hansen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newron, and CLINTon, JJ. 


Waite, C. J. 

The defendant was charged with second degree arson 
in the burning of a lumber shed owned by the S & V 
Lumber Company of Minatare, Nebraska. Upon a trial 
of the case in the district court for Scotts Bluff County, 
the jury returned a verdict of guilty and the defendant 
was sentenced to 1 to 2 years in the Nebraska Penal 
and Correctional Complex. We affirm the judgment and 
sentence of the district court. 

The defendant’s first contention on appeal is that the 
confession given by him to the sheriff after he had been 
arrested was involuntary and therefore the failure to 
exclude the confession from the evidence was error. 

The record shows that the defendant signed two sepa- 
rate waivers of his rights after these rights had been 
read and explained to him, and he then proceeded to 
confess to the act of arson. No instances of improper 
inducements or threats or use of violence were cited by 
the defendant as occurring prior to or during the taking 
of this confession. The defendant’s contention that the 
confession was involuntary rests solely upon his state- 
ments at trial to the effect that he was “pretty will shook 
up” and under pressure when the confession was taken. 

The record shows that at no time did the defendant 
testify that the confession was anything but free and 
voluntary. Nevertheless, the jury was very thoroughly 
instructed that before it could consider the confession it 
must first find that the confession was freely and volun- 
tarily given. The term “freely and voluntarily,” was 
defined. to which no objection was made by the defend- 
ant. The court also instructed the jury as to-what the 
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defendant’s rights were and before it could consider 
the confession it must find that the defendant was first 
‘advised of these rights. 

Where evidence as to what occurred immediately prior 
to and at the time of the making of a confession shows 
that it was freely and voluntarily made and excludes the 
hypothesis of improper inducements or threats, the con- 
fession is voluntary and may be received. State v. Ran- 
som, 182 Neb. 243, 153 N. W. 2d 916; State v. Erving, 180 
Neb. 824, 146 N. W. 2d 216. In the instant case, witnesses 
were called to relate the circumstances surrounding the 
taking of the defendant’s confession and the confession 
was then admitted into evidence over the defendant’s 
objection. The admission of the confession into evidence 
shows the trial court’s independent determination that 
the confession was voluntary. State v. Davis, 180 Neb. 
830, 146 N. W. 2d 220; State v. Erving, supra. A find- 
ing that a statement of an accused is voluntary will not 
ordinarily be set aside unless the finding is clearly er- 
roneous. State v. Holland, 183 Neb. 485, 161 N. W. 2d 
862. Not only is the trial court’s finding of voluntari- 
ness supported by the evidence, and not clearly errone- 
ous, but the record in this case indicates that there is 
no evidence to support the defendant’s contention that 
the confession was made involuntarily. There is no 
merit to this assignment of error. 

The defendant next assigns as error the trial court’s 
refusal to exclude testimony by an expert witness, a 
deputy state fire marshal, that the fire at the lumber 
shed could possibly have been started by dropping a 
burning paper sack on a pile of sawdust, as claimed by 
the State’s witness. The defendant asserts that the ex- 
pert in so testifying was allowed to suggest and lend 
support to a conclusion which the jury alone was to ac- 
‘cept or reject. The expert did not, however, render an 
opinion upon the ultimate question before the jury, i.e., 
whether or not the fire was of incendiarv origin, but 
instead merely testified that the State’s theory of the 
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origin of the fire was not an impossible one. If there 
is any element of science or skill in a matter being in- 
vestigated before a trial jury, it is not reversible error 
for the court to admit expert testimony thereon, even 
though the element of science is slight. Clawson v. 
State, 96 Neb. 499, 148 N. W. 524. 

The defendant next attacks the sufficiency of the evi- 
dence to sustain a verdict. A sufficient answer to this 
contention is that not only was there testimony of an 
eyewitness, Tryon, as to how the fire was or may have 
been started by the defendant, but there is also the con- 
fession of the defendant given to the sheriff after a full 
and complete statement having been given to the de- 
fendant as to his rights. The evidence was not only 
sufficient to sustain the verdict but was far short of a 
“total failure of competent proof” necessary to justify 
the trial court in directing a verdict of not guilty. State 
v. Martin, 177 Neb. 209, 128 N. W. 2d 583; State v. Chaney, 
184 Neb 734, 171 N. W. 2d 787. 

The defendant’s final contention is that the sentence 
of 1 to 2 years is excessive. The statute, section 28- 
504.02, R. R. S. 1943, provides for a penalty of not less 
than 1 nor more than 10 years. It is almost apparent 
on its face that the sentence imposed could not ke 
“excessive.” We observe that the court had available 
to it a presentence investigation, and there is no evi- 
dence in this record of any nature whatsoever of an 
abuse of discretion by the trial court in imposing the 
sentence that it did. A sentence imposed within the 
statutory limits will not be disturbed unless an abuse 
of discretion appears in the record. State v. Etchison, 
188 Neb. 134, 195 N. W. 2d 498; State v. Meloy, 188 Neb. 
$8, 195 N. W. 2d 173. There is no merit to this con- 
tention. 

The judgment and sentence of the district court are 


correct and are affirmed. 
AFFIRMED. 
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Kent v. Insurance Co. of North America 


CarL KENT ET AL., APPELLANTS, v. INSURANCE COMPANY 
oF NorTtTH AMERICA ET AL., APPELLEES. 
205 N. W. 2d 532 


Filed March 16, 1973. No. 38602. 


Insurance. Where two fire insurance policies issued by different 
insurers to a common insured each contain prohibitions against 
other insurance and a prorating clause, but no express provi- 
sion voiding the policy for a violation of the prohibition nor 
suspending the coverage during the time of violation, both 
policies remain in force and the prorating clauses apply to any 
covered loss. 


Appeal from the district court for Douglas County: 
Donautp Bropkey, Judge. Reversed and remanded. 


Respeliers & DiMari, for appellants. 


Haney, Wintroub & Haney and John R. Douglas of 
Cassem, Tierney, Adams & Henatsch, for appellees. 


Heard before WuireE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEwTon, and CuINTon, JJ. 


CLINTON, J. 

The plaintiffs appeal from an order overruling their 
motion for a new trial which motion followed an order 
of the district court granting the separate motions of 
the two defendant insurance companies for judgment 
on the pleadings and dismissing the plaintiffs’ petition. 

Plaintiffs on December 13, 1968, were the owners of 
certain household goods and personal property which 
on that date were damaged or destroyed by fire. They 
had previously procured from the defendant The Trav- 
elers Insurance Company a policy of fire insurance 
which, among other things, insured the property for 
loss or damage to a limit of $13,500. The term of the 
policy was 4-15-66 to 4-15-69 and the premiums had 
been paid for the whole policy period. On December 
1, 1968, they had procured a policy of insurance from 
Insurance Company of North America which, insofar 
as is pertinent here, covered the same property against 
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the same hazard but in the amount of $17,000. Each 
company denied liability and the plaintiffs brought ac- 
tion against both companies for the claimed damages 
in the amount of $11,128.36, and asked for judgment 
pro rata against both companies. 

The petition made the foregoing factual allegations 
and in addition pleaded and incorporated by reference 
the two fire insurance policies. Both policies contained 
the following almost identical provisions. 

Travelers 

“5. Certain Other Insurance Not Permitted: Other 
Insurance covering the property insured is not permitted, 
except against losses not insured against under this 
policy or unless this policy is otherwise endorsed. 

“6. Other Insurance: 

“a. Section I—Loss by fire ...: The Travelers shall 
not be liable for a greater proportion of any loss from 
any peril or perils included in this policy than (1) the 
applicable limit of liability under this policy bears to 
the whole amount of fire insurance covering the prop- 
erty, or which would have covered the property except 
for the existence of this insurance, whether collectible 
or not, and whether or not such other fire insurance 
covers against the additional peril or perils ....” 

Insurance Company of North America 

“h. Other Insurance... 

“(Applicable to Tenants Forms) Other insurance 
covering the property insured hereunder (except in- 
surance against perils not covered by this policy) is 
not permitted. 

“sg. Apportionment Clause: This Company shall not 
be liable for a greater proportion of any loss from any 
peril or perils (except loss by theft) than (1) the 
amount of insurance under this policy bears to the 
whole amount of fire insurance covering the property, 
whether collectible or not, and whether or not such 
other fire insurance covers against the additional peril 
or perils insured hereunder .. ..” 
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The answer of Travelers admitted issuance of the 
policy subject to “the conditions and exclusions of the 
policy.” It alleged certain affirmative defenses which 
are not necessary to note at this point. The. answer 
of INA admitted issuance of its policy and made certain 
other allegations of fact which are controverted in the 
plaintiffs’ amended reply but which need not be noted 
at this time. 

Both defendants then filed motions for judgment on 
the pleadings. A motion for judgment on the pleadings 
is properly granted when it appears from the pleadings 
that only a question of law is presented. Board of 
Trustees of York College v. Cheney, 160 Neb. 631, 71 
N. W. 2d 195. 

Travelers and INA each contend that by virtue of the 
first quoted provisions of their respective policies there 
was no effective insurance in force on the date of the 
loss. Travelers asserts that when plaintiffs procured 
the INA policy, the policy issued by Travelers became 
void or voidable at its election. INA specifically relies 
upon our holding in Quisenberry v. National Fire Ins. 
Co., 132 Neb. 793, 273 N. W. 197, where we held that 
the subsequent policy did not go into effect where it 
contained a provision limiting the total amount of in- 
surance to $2,800 and the total amount of insurance 
exceeded that amount. Our holding in that case was 
premised on the theory that compliance with the pro- 
vision was a “condition precedent” to the effectiveness 
of the policy. They both contend the provision for 
apportionment is intended to be applicable only if other 
insurance has been permitted by endorsement. If their 
common contentions are correct, then only a question 
of law is presented and the motions for summary judg- 
ment were properly sustained. The other factual is- 
sues would be immaterial. If their contentions are not 
correct then it would be necessary to consider whether 
the pleadings raise material factual issues which would 
require trial. : 
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In addition to Quisenberry v. National Fire Ins. Co., 
supra, INA cites Newman v. National Union Fire Ins. 
Co., 122 Neb. 94, 239 N. W. 464; Slobodisky v. Phenix 
Ins. Co., 52 Neb. 395, 72 N. W. 483 (1897); Home Fire 
Ins. Co. v. Wood, 50 Neb. 381, 69 N. W. 941 (1897); 
Hughes v. Insurance Co. of North America, 40 Neb. 
626, 59 N. W. 112 (1894); and Meyers v. German Fire 
Ins. Co., 101 Neb. 855, 166 N. W. 247 (1917). In those 
cases we have upheld the validity of policy provisions 
which provided that the policy would be void if addi- 
tional insurance existed or was obtained. Slobodisky 
v. Phenix Ins. Co., supra; Home Fire Ins. Co. v. Wood, 
supra; Hughes v. Insurance Co. of North America, supra. 
In Meyers v. German Fire Ins. Co., supra, and Newman 
v. National Union Fire Ins. Co., supra, the opinions do 
not set forth the language of the first policy. We have 
held that in the absence of waiver or estoppel the vio- 
lation of the condition against other insurance made 
the policy voidable only. It appears that in the cases 
just referred to the policy issued by one of the insurers 
either did not have a similar provision or the company 
did not rely on it if it did. The validity of such pro- 
visions has been almost universally upheld at least 
where the provision itself expressly made the policy 
void or provided that the company should not be liable 
while other insurance exists. 

Travelers or INA or both cite the following cases: 
Northwestern Fire & Marine Ins. Co. v. Peek, 89 Ga. 
App. 105, 78 S. E. 2d 879; Roach v. Arkansas Farmers 
Mut. Fire Ins. Co., 216 Ark. 61, 224 S. W. 2d 48; 
American Ins. Co. v. Prine, 244 Miss. 69, 140 S. 2d 284: 
Farmers Mut. Ins. Co. v. Summers, 143 Ind. App. 450, 
241 N. E. 2d 154. In each of these cases the policy, 
in addition to prohibiting other insurance, also con- 
tained express provisions either making the policy void 
or suspending coverage if the prohibition was violated. 
In Hunter v. United States Fidelity & Guaranty Co. 
(Fla.), 86 S. 2d 421, the policies contained, immediately 
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following the sentence prohibiting other insurance, the 
following: “This Company shall not be liable for loss 
while the Insured shall have any other fire insurance 
prohibited by this policy.” An examination of numerous 
other cases discloses similar language. 

There are cases, however, which hold that a viola- 
tion by the insured of the prohibition against other 
insurance permits the insurer to elect to void the 
policy even in the absence of an express provision 
making the policy void or suspending the coverage. 
Such cases are Aetna Ins. Co. of Hartford, Conn. v. 
Jeremiah, 187 F. 2d 95; Zepponi v. Home Ins. Co., 248 
Miss. 828, 161 S. 2d 524; Northwestern Fire & Marine 
Ins. Co. v. Peek, supra. In none of these cases does it 
appear that the policy contained pro rata clauses such 
as we have here. In any event, the possible effect of 
such a clause on the determination of the effect of the 
prohibition was not discussed. In none of our own 
cases, cited by the parties, have we had occasion to 
consider the question. 

The courts which have had occasion to consider the 
various problems which arise where both policies con- 
tain provisions prohibiting other insurance and include 
an “escape” clause of some nature have reached a 
variety of results. Some say the first policy remains 
in effect on the theory that it was, of course, valid when 
issued, the second policy was void ab initio, and there- 
fore the prohibition in the first policy was not violated 
and there was nothing to escape from. Quisenberry 
v. National Fire Ins. Co., supra. Others have held that 
the first policy is voided and the second one is valid. 
The reasoning in these cases is obscure. Others give 
effect to both escape clauses. Still others, as in Aetna 
Ins. Co. of Hartford, Conn. v. Jeremiah, supra, both 
policies were declared void even though there was no 
escape clause. 

In the policies we have under consideration here, 
two things we believe are significant. The first is the 
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absence of an express provision voiding the policy or 
suspending coverage if the other insurance exists or 
is procured. Such express “escape” provisions seem to 
have been usual. The second is the positioning of the 
pro rata clause with reference to the clause prohibiting 
other insurance. In the Travelers policy these clauses 
were positioned as we have quoted them. In the INA 
policy the positioning is reversed. If the insurer in 
this case had intended that a violation of the prohibition 
makes the policy void or suspends the coverage it 
would have been a simple matter to say so. The placing 
of the pro rata clause immediately after or before the 
prohibition leads to the conclusion that it was intended 
to apply if a violation existed or should later occur. 
It seems to us the policies were designed to avoid the 
harsh results of such cases as Aetna Ins. Co. of Hart- 
ford, Conn. v. Jeremiah, supra; and National Union 
Fire Ins. Co. of Pittsburgh v. Howard (Ky.), 347 S. W. 
2d 510; where both policies were declared void. In 
the first case the carrying of two policies of insurance 
was apparently inadvertent. In the second a replace- 
ment of one of the two policies contained a prohibition 
against other insurance whereas the policy replaced had 
no such provision. 

The provisions we are here considering also seem 
designed to avoid the evils of excessive coverage which 
gave rise to the prohibition and the avoidance clauses 
in the first instance. They also seem adapted to elim- 
inating problems which rise in connection with the 
statutes of this state and others, such as sections 44-601 
to 44-603, R. R. S. 1943, which prohibit the knowing 
issuance or procurement of fire insurance policies for 
amounts exceeding the fair value of the property. If 
the issuance of a second policy automatically prorates 
any loss then there is never any excessive coverage 
nor any possible violation of these statutes. 

The language of these policies also would seem to 
solve problems which arise out of or prevent the evils 


VoL. 189] JANUARY TERM, 1973 775 


Kent v. Insurance Co. of North America 


of excessive coverage where there are two or more 
policies of insurance, which contain varying provisions 
as to other insurance or no such provisions at all. The 
latter was the fact in some of the older cases decided 
by our court. 

The cases we have cited and others we have read 
indicate a variety of situations and results, but we 
hypothesize just one by way of illustration. Assume 
that Travelers had the identical provision contained in 
the policy at hand and the INA policy contained specific 
provision avoiding coverage but no applicable pro rata 
clause. In such instance Travelers’ policy pro rata 
provision avoids the evils of excessive coverage because 
it would pay only pro rata, even though under the 
assumed provisions of the INA policy under the uniform 
holdings of this court nothing would be collectible from 
INA. The language in the Travelers’ pro rata clause 
“whether collectible or not”? seems, among other things, 
designed to that end. The phrase in that policy “which 
would have covered the property except for the exist- 
ence of this insurance” seems actually to contemplate 
the situation where the “other” insurance policy con- 
tains an “escape clause,” in which instance Travelers 
provides pro rata coverage. This read together with 
the absence of an escape clause in its own policy would 
clearly seem to negative any intention that its own 
provision against other insurance constitutes an “escape” 
in and of itself. 

In the assumed situation the careless insured pays 
an appropriate penalty and motivation for overinsuring 
is removed. We must assume that the insured reads 
and understands the pro rata provisions which do in 
fact seem quite clear. Provisions such as those in the 
policies we are considering avoid the gross inequities 
which may occur when an honest but unwitting insured 
changes from one insurer to another and there is some 
overlap in the policy periods, and the loss occurs dur- 
ing the overlap. 
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The language of these policies seems to us expressly 
designed to solve the incipient and growing schizophre- 
nia which overwhelms both the insurer and the courts 
as is evidenced by the excellent summary of the prob- 
Jems in the notes in 12 Stanford Law Review, p. 498, 
and 38 Texas Law Review, p. 252. 

Problems similar to those we have discussed have 
arisen in connection with liability policies. In this 
connection after discussing the situation where there 
is an avoidance of both policies by an escape clause 
common to both at 8 Appleman, Insurance Law and 
Practice, § 4912, p. 384, the following observation is 
made: “It should be noted, however, that the tendency 
of the more recent policy forms is to avoid such harsh 
results by the use of clauses which either provide for 
prorating losses,” or otherwise define the coverage. 

The commendable objectives which the policy clauses 
here involved seem expressly designed to accomplish 
should not be defeated nor the insurer be given the - 
best of both worlds by applying the principles of our 
old cases, which remain in good standing, to the very 
different policy provisions which we have here. 

We hold that where two fire insurance policies issued 
to a common insured each contain prohibitions against 
other insurance and a pro rating clause, but no express 
provision voiding the policy for a violation of the pro- 
hibition nor suspending the coverage during the time 
of violation, both policies remain in force and the pro 
rating clauses apply to any covered loss. 

One objection by Travelers must be answered. It 
contends that under the precise language of its policy 
which provides for endorsing permissions for other in- 
surance the pro rata clause is intended to be applicable 
only in the case a permission to procure other insur- 
ance is endorsed on the policy. It cites Meyers v. 
German Fire Ins. Co., 101 Neb. 855, 166 N. W. 247. 

It is no doubt true that the pro rata clause would 
apply in case additional insurance had been permitted 
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by endorsement, but it is not so limited by its language. 
It would have been simple for the insurer to have 
provided appropriate limiting language had it so desired. 
The provision must be construed against the insurer 
under the usual standards applicable to ambiguous pro- 
visions. Meyers v. German Fire Ins. Co., supra, is not 
applicable here where the prohibition against other in- 
surance does not make the policy voidable but is con- 
strued with the pro rata clause. 


The motions for judgment on the pleadings were 
improperly granted. The judgment must be reversed 
and the cause remanded for further proceedings, in- 
cluding the resolution of other issues raised by the 
pleadings which, in view of our holding, now become 
material. We note, however, that in the light of our 
holding it would seem that any issue raised with refer- 
ence to whether or not INA had knowledge of the 
Travelers policy at the time it issued its own would 
not be material. 

REVERSED AND REMANDED. 


MarGARET JACKSON, APPELLANT, V. CLAIRE EICHENBERGER 
ET AL., APPELLEES. 
205 N. W. 2d 349 


Filed March 16, 1973. No. 38641. 


1. Adverse Possession: Landlord and Tenant. Where possession 
of real estate is entered upon under an agreement with the 
owner with reference to the occupancy and not as owner, the 
occupant cannot assert ownership by adverse possession unless 
he first surrenders his possession, or by some unequivocal act 
notifies the landlord that he no longer holds under the agree- 
ment made. 


The mere nondemand and nonpayment of rent 
are not sufficient to bar the landlord’s title. 


Appeal from the district court for Sheridan County: 
Ropert R. Moran, Judge. Affirmed. 
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Laurice M. Margheim of Bump & Bump, for appellant. 
Michael V. Smith, for appellees. 


Heard before Wuitt, C. J., BostaucH, SmitH, McCown, 
NeEwron, and CLinton, JJ., and Hastrnos, District Judge. 


Hastines, District Judge. 

Plaintiff brought this action to quiet title to certain 
real estate claiming adverse possession as against de- 
fendants who are the record titleholders. The trial court 
found in favor of defendants and against plaintiff, and 
ordered that plaintiff’s action be dismissed. Plaintiff 
appeals. 

The land in dispute is a quarter section of grass land 
located in the geographic center of Section 27. It was 
patented to Susan Wilson, of whom, the defendants are 
the only living heirs. The remainder of Section 27 was 
owned and occupied by James Jackson until his death 
in 1936, and was occupied by his son Lyle and Lyle’s 
wife, the plaintiff, until she moved to town in 1970, 
Lyle having died in 1963. The disputed land was not 
listed in the estate inventory of either James or Lyle 
Jackson, although the remainder of the section was 
inventoried in both estates oud is now owned of record 
by plaintiff. 

The disputed land has Sheen used by the Jackson 
family from 1917 to the present time, apparently be- 
ginning on some sort of a lease arrangement. 

Isaac Jackson, the 80-year-old brother of Lyle, testi- 
fied that he lived on Section 27 until 1918; that his 
father James owned all the section except the disputed 
quarter; that as administrator of his father’s estate he 
paid rent on the interior quarter, and later just paid 
the taxes. He stated that the arrangement for the land 
was “$30 a year, and I paid the taxes, and I sent them 
the rest.” He sent the balance to A. E. and I. E. Deal, 
who apparently were intermediate heirs of Susan Wil- 
son, and “It went into another estate, and I didn’t 
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know where to pay it to, so I just paid the taxes.” 
The James Jackson estate was closed in 1944 and the 
witness had nothing further to do with the land after 
that. 

Commencing in 1945 the taxes were paid by Lyle 
until his death in 1963, following which his son Joe, as 
executor of his estate, paid the taxes until 1966 when 
he allowed them to become delinquent, and then secured 
a county treasurer’s certificate of tax sale at private 
sale in November of 1967. 

Plaintiff testified that her husband farmed the entire 
section as one unit and it was not until just before 
Lyle’s death that she knew the interior quarter was 
titled in someone else’s name. 

Defendants were aware that Susan Wilson, their first 
cousin, had owned the property at one time but it was 
not until Joe had caused a notice to be published in 
the fall of 1969 preparatory to obtaining a tax deed 
that they were aware the property was still titled in 
her name. They then had a court determination of 
heirship and redeemed the property from the tax sale. 
When efforts to negotiate a sale or lease of the property 
between the parties failed, this action was commenced. 

Simply stated, plaintiff and her predecessors entered 
upon the premises under some sort of lease agreement 
and continued to occupy and use the premises in the 
same manner up to the time this action was commenced. 
They complied with one requirement of the agreement, 
that of paying taxes, which plaintiff now urges as a 
circumstance to be considered in support of her claim 
of adverse possession. aa 

The following quotation from Koch v. County of 
Dakota, 151 Neb. 506, 38 N. W. 2d 397, is particularly 
pertinent: ‘“ ‘Where possession of real estate is entered 
upon under an agreement with the owner with refer- 
ence to the occupancy and not as owner, the occupant 
cannot assert ownership by adverse possession unless 
he first surrenders his possession, or- by some unequiv- 
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ocal act notifies the landlord that he no longer holds 
under the agreement made.’ Garner v. McCrea, 147 
Neb. 541, 23 N. W. 2d 731. 

“Interveners argue that the refusal to pay the rent 
in 1937 constitutes the unequivocal act; * * *. 

“It has been held as well settled that ‘* * * when the 
relation of landlord and tenant has been created, the 
possession of the tenant is consistent with the title of 
the landlord, and the mere non-demand and non-pay- 
ment of rent, are not sufficient to bar the landlord’s 
title * * *. In such cases, possession is presumed to 
be in accordance with the title, and this presumption 
will hold until some notorious and unequivocal act of 
exclusion shall have occurred.’ Ehrman v. Mayer, 57 
Md. 612. See Barada-Ghio Real Estate Co. v. Keleher 
(Mo.), 214 S. W. 961.” 

Plaintiff in this case neither first surrendered pos- 
session nor acted unequivocally to notify defendants 
that she was now holding adversely to their interests. 
The judgment of the district court is correct and is 
affirmed. 

AFFIRMED. 


State oF NEBRASKA, APPELLEE, V. WILLIE CRENSHAW, 
APPELLANT. 
205 N. W. 2d 517 


Filed March 16, 1973. No. 38658. 


1. Criminal Law: Insane Persons: Trial. The test of mental compe- 
tency to stand trial is whether the defendant has capacity to 
understand the nature and object of the proceedings against 
him; to comprehend his own condition in reference to such 
proceedings; and to make a rational defense. 


2. If facts are brought to the attention 
of the court which raise a doubt as to the sanity of the defend- 
ant, the question of competency should be determined at that 
time. 

3. ren The question of competency to stand 
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trial is one of fact to be determined by the court and the means 
employed in resolving the question are discretionary with the 
court. 


Appeal from the district court for Douglas County: 
DonaLp J. Hamiyton, Judge. Affirmed. 


Donald C. Hosford, Jr., for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTown, and CLINTON, JJ. 


BosLaucuH, J. 

The defendant was convicted of shooting with intent 
to kill, wound, or maim. He was sentenced to 10 to 
15 years imprisonment on March 4, 1970. No appeal 
was taken from that judgment. A imotion to vacate the 
conviction and sentence was filed on March 3, 1971. 
After an evidentiary hearing, the trial court found the 
motion should be denied. The defendant appeals. 

The principal issue is whether the defendant was com- 
petent to stand trial at the time of his conviction in 
1970. The defendant was represented by the public 
defender throughout the original proceeding but the 
question of mental competency was not raised at that 
time. 

The defendant does not contend that the conviction 
and sentence necessarily were void, but rather that the 
evidence creates a sufficient question to warrant a hear- 
ing on the issue of competency. An evidentiary hearing 
was held on the motion to vacate, and the evidence pre- 
sented at that hearing is before us for review at this time. 

The test of mental competency to stand trial is whether 
the defendant has capacity to understand the nature 
and object of the proceedings against him; to compre- 
hend his own condition in reference to such proceedings; 
and to make a rational defense. State v. Klatt, 187 Neb. 
274, 188 N. W. 2d 821. - 
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If facts are brought to the attention of the court which 
raise a doubt as to the sanity of the defendant, the ques- 
tion of competency should be determined at that time. 
State v. Anderson, 186 Neb. 435, 183 N. W. 2d 766; State 
v. Boston, 187 Neb. 388, 191 N. W. 2d 452. The question 
of competency to stand trial is one of fact to be deter- 
mined by the court and the means employed in resolv- 
ing the question are discretionary with the court. § 29- 
1823, R.S. Supp., 1972; State v. Anderson, supra. 

At the hearing on the motion to vacate, the defend- 
ant testified by deposition and offered the affidavits of 
five prisoners who had observed him while he was be- 
ing held in the Douglas County jail or in the Nebraska 
Penal and Correctional Complex. The affidavits state, 
in substance, that the defendant appeared to be confused, 
hallucinating, and without understanding of what had 
happened. 

The record contains a report which shows the de- 
fendant was confined in the Lincoln Regional Center 
from April 16, 1970, to July 31, 1970. The report of the 
psychiatrist, made at the time of the defendant’s dis- 
charge to the penal complex, states that “he showed 
more mental retardation than actual schizophrenia.” 

‘Joseph Moylan, who represented the defendant at the 
trial in 1970, testified the defendant was sullen and un- 
communicative; was difficult to understand; and appeared 
to have a speech impediment. However, the defendant 
appeared to be rational; was able to recall what had 
happened at the time of the offense; and indicated the 
witnesses he wanted called at the trial. Moylan was 
not aware of anything that would question the compe- 
tency of the defendant to stand trial. 

It is significant that there is no evidence the trial 
court in the original proceeding entertained any doubt 
as to the defendant’s competency to stand trial. Also, 
there is no suggestion that any of the psychiatrists who 
have examined the defendant thought he should not 
have stood trial. 
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The defendant has both a lack of normal mental ability 
and some derangement of the mind. However, this does 
not establish a lack of competency to stand trial. The 
record supports a finding that the defendant had the 
capacity to understand the nature and object of the pro- 
ceedings against him; to comprehend his own condition 
in reference to the proceedings; and to make a rational 
defense. Upon the record before us, the defendant was 
not entitled to a vacation of the conviction and sentence. 

The defendant also contends that he was denied his 
right to appeal. In this respect the record shows a motion 
for new trial was filed; the trial court advised the de- 
fendant that he had a right to appeal; and defendant’s 
counsel did not withdraw. There is no evidence that 
the defendant requested an appeal be taken. Defend- 
ant’s counsel testified affirmatively that he thought an 
appeal would have been without merit. These circum- 
stances do not show a denial of the right to appeal. 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, Vv. RICHARD E. WRIGHT, 
APPELLANT. 
205 N. W. 2d 351 


Filed March 16, 1973. No. 38662. 


Evidence: Trial: Words and Phrases. The underlying principle of 
relevance is logical probative value. 


Appeal from the district court for Douglas County: 
JoHN E, Murruy, Judge. Affirmed. 


Frank B. Morrison, Sr., and Lynn R. Carey, Jr., for 
appellant. 


Clarence A: H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 
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Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and Cuinton, JJ. 


CLINTON, J. 

Defendant was convicted by a jury on a charge of 
shooting with intent to kill, wound, or maim. The sole 
question on appeal is whether the trial court erred in 
admitting certain physical evidence, to wit, the weapon 
allegedly used and certain shell casings and slugs. The 
claim is a lack of foundation in that the exhibits are 
not sufficiently connected to the defendant. The assign- 
ment is not well taken and the judgment and sentence 
are affirmed. 

The evidence shows the defendant was tied to the 
crime by motive, virtual identification by his estranged 
wife, admissions made to his wife in a telephone con- 
versation after the shooting, and flight. The identifica- 
tion testimony was that she saw a person leaving the 
scene who appeared to be her husband. This was dur- 
ing hours of darkness. She did not see his face and 
the identification was based upon clothing and general 
appearance. She was within a few feet of him, looking 
through a window in the front door. 

The physical evidence consisted of a .22 caliber hand 
gun, five .22 caliber shell casings, and three .22 slugs, 
one of which was removed from the victim’s head and 
two from the mattress on which the victim was lying. 
The victim was the defendant’s 4-year-old daughter. 
The evidence would support the conclusion the wife 
was the intended victim. It was her practice to watch 
television while lying on a bed adjacent to the window 
through which the shooting occurred. 

The weapon was given to the police by the defend- 
ant’s step-father at the step-father’s home within 214 
hours of the time the defendant was apprehended there 
and from which place he sought to flee when the police 
came to arrest him. The casings were found outside 
the window through which the shooting occurred. A 
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ballistics expert with the Federal Bureau of Investiga- 
tion testified that the casings had been fired in the 
hand gun and that the slugs, which bore rifling char- 
acteristics similar to the characteristics of the rifling 
in the weapon could have been fired from the weapon, 
but because the slugs were mutilated he could not pos- 
itively so testify. 

The identification, motive, admissions, and flight tie 
the defendant to the crime. The casings and the slugs 
and the expert testimony tie that physical evidence 
to the crime. The casings and the slugs and the expert 
testimony connect the gun with the crime. Taken to- 
gether, the connection of the physical evidence to the 
defendant was clearly sufficient to justify its admission. 

The underlying principle of relevance is logical pro- 
bative value. McCormick, Handbook of the Law of 
Evidence, § 151, p. 314. 

AFFIRMED. 


CHARLES ROUSH ET AL., APPELLEES, V. NEBRASKA PUBLIC 
PoweER DISTRICT, FORMERLY CONSUMERS PUBLIC POWER 
DISTRICT, A PUBLIC CORPORATION AND POLITICAL SUBDIVI- 
SION OF THE STATE OF NEBRASKA, APPELLANT. 
205 N. W. 2d 519 


Filed March 16, 1973. No. 38666. 


1. New Trial. Errors sufficient to cause the granting of a new 
trial must be errors prejudicial to the rights of the unsuccessful 
party. 

2. New Trial: Motions, Rules, and Orders. The district court has 
the power and is required to consider and determine motions 
for a new trial by the exercise of its judicial discretion. 

8. Trial: Verdicts. Where a party has sustained the burden and 
expense of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep the benefit 
of that verdict unless there is prejudicial error in the pro- 
ceedings by which it was secured. 

4. New Trial: Appeal and Error. The ruling of the trial court on 
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a motion for a new trial is subject to review in the Supreme 
Court. _ : 

5. New Trial: Appeal and Error: Motions, Rules, and Orders. 
Whether the decision was to grant a new trial or deny one, the 
questions in the Supreme Court are, do the alleged error or 
errors appear in the record, were they called to the attention 
of the trial court by the motion, and do they constitute preju- 
dicial error to the party complaining. 

6. New Trial: Appeal and Error. Rules of law will be applied 
to those assignments of error in the Supreme Court with the 
same requirements whether the decision granted or denied a 
new trial. 


An order granting a new trial will be scruti- 
nized in the Supreme Court with the same care as one denying 
a new trial. 


Appeal from the district court for Saline County: 
ORVILLE L. Coapy, Judge. Reversed and remanded with 
directions. 


Steinacher & Vosoba and Wilson, Barlow & Watson, 
for appellant. 


Ach & Ach and Christensen & Glynn, for appellees. 


Heard before WuitE, C. J., BosLaucu, SMITH, McCown, 


NEwToN, and Cuinton, JJ., and Ronin, District Judge. 
es et CrP er 
CLINTON, J. ; 


This is an appeal by the condemner in an eminent 
domain action in which it had acquired an easement 
for an electrical transmission line across a 120-acre 
tract of farmland. The question for jury determination 
was the difference in value of the land before and after 
the taking. The jury found the damages to be $5,002. 
The question presented here is whether the trial court 
erred in granting the condemnees’ motion. for a new 
trial. The answer depends upon whether or not the 
determination made by the trial court that it had com- 
mitted prejudicial error in overruling the condemnees’ 
objection to a. question asked on cross-examination is 
correct. 
~ One of the condemnees, a coowner of the land, .had 
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testified to the value of the land at the time of taking. 
On cross-examination he was asked what per acre valua- 
tion he had used and he answered $700. He was then 
asked: “By the way, Mr. Roush, what did you pay 
for the land in 1962, how much per acre did you pay 
for it?” Objection was made on the grounds of re- 
moteness of time and lack of foundation. The objection 
was overruled and the witness answered, $22,500.” 
The trial court immediately instructed the jury to take 
into consideration the fact that the purchase was 8 or 
9 years before the taking. All the above occurred at 
the end of the first day of the 4-day trial. 

The following morning before any testimony was 
heard the court orally instructed the jury as follows: 
“You probably recall this court allowed evidence of an 
original purchase price yesterday. You are instructed 
that the court was—made a mistake by allowing it in 
and that testimony about the original purchase price 
should be put out of your minds, discarded, and I plead 
with you at this point unless it is gotten into evidence 
at some later time not to consider it in any fashion 
and completely disregard it. It is a very difficult thing 
for you to do but that is the law.” The condemnees 
considered the cautionary instruction inadequate and 
moved for a mistrial which was denied. After the 
verdict the court granted condemnees a new trial. 

As a general rule, evidence of sales of the identical 
property involved in the eminent domain proceedings 
is admissible as evidence of market value, provided an 
appropriate foundation is first laid to show the mate- 
riality and relevance of the sale as by showing the 
time of the sale, the similarity or dissimilarity of 
market conditions, the circumstances surrounding the 
sale, and other relevant factors affecting the market 
conditions at the time. To a large degree admissibility 
is within the discretion of the trial court. Schmailzl 
v. State, 176 Neb. 617, 126 N. W. 2d 821; 1 Orgel on 
Valuation Under Eminent Domain, p. 581. In this 
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instance we assume the ruling was erroneous because 
of remoteness and lack of foundation, and will confine 
ourselves to considering the question of whether the 
error was prejudicial. This requires a consideration of 
the issue the jury was to determine, the instructions 
pertaining thereto, and the admonitions of the court to 
the jury to disregard the evidence of purchase price, 
all in the light of the other evidence of value and 
damages. 

The court instructed properly on the measure of 
damages as follows: “Just compensation means the 
Gifference, as of July 10, 1969, between the fair and 
reasonable market value of the property before the 
easement was taken and the fair and reasonable market 
value of the property after the easement was taken. 
... You must return a verdict for said plaintiffs which 
in your opinion represents that sum of money which 
will justly compensate plaintiffs so that they will he 
neither richer nor poorer by reason of the taking of 
the easement.” Fulmer v. State, 178 Neb. 664, 134 N. 
W. 2d 798. 

There was evidence before the jury which showed 
the condemnees had after acquiring the land substan- 
tially improved it by putting a well on it and adapting 
it to gravity irrigation. The evidence on before and 
after value was as follows: 

Value Value 


Witness Before After Damage 
Owner’s tenant $86,400 $66,000 $20,400 
Owner 84,000 64,800 19,200 
Owner’s expert witness #1 87,600 69,600 18,000 
Condemner’s witness #1 72,000 67,500 4,500 
Condemner’s witness #2 60,000 55,500 4,500 
Condemner’s witness #3 60,000 58,200 1,800 


The foregoing summary makes it clear it is undisputed 
that the value of the property before the taking on July 
10, 1969, was at least $60,000. It appears impossible 
to determine in what way the admission of the evidence 
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of a $22,500 purchase price in 1962, some 6 or 7 years 
earlier, might or could have been applied by the jury 
in determining the difference in value before and after 
the taking in 1969 since the undisputed evidence shows 
the land had been improved and the market value had 
risen, and the issue which the jury was to determine 
was clearly defined and could not have been misap- 
prehended by them. 

The condemnees cite, and apparently the trial court 
relied upon, the case of Dietrichs v. Lincoln & N. R. R. 
Co., 12 Neb. 225, 10 N. W. 718, where this court held 
that it was prejudicial error to permit evidence of the 
purchase price of lots in 1877 to be considered in de- 
termining the market value of the lots in 1880. In 
that case the condemner was taking the entire prop- 
erty and the question was the market value in 1880 at 
the time of the taking. The evidence showed a rapid 
appreciation in market value between 1877 and 1880. 
The evidence showed the value in 1877 had no relation 
to the value in 1880 at all. The owner had purchased 
the lots at an administrator’s sale for $1.50 and the 
court permitted that fact to be brought out on cross- 
examination. The owner’s testimony was that the 
market value was $200 for the lots and $400 for the 
building. The court instructed the jury as follows: 
“In determining the value of the lots in question, you 
are at liberty to take into consideration the price paid 
by defendant for them, together with all other evidence 
given in the case.’” The jury returned a verdict for 
$450. The evidence was clearly prejudicial in that case 
for the jury was permitted to and could use the erron- 
eously admitted evidence in determining market value 
of the land. 

In the case at hand the evidence on damages ranges 
from a high of $20,400 to a low of $1,800. There was 
no way the jury could have applied the 1962 purchase 
price figure to affect the evidence because the issue 
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-was the difference in value before and after the taking 
‘on July 10, 1969. 

' The record indicates that the substantial difference in 
‘the estimates of the two sets of witnesses as to the dam- 
age attributable to the taking rests primarily upon the 
different consideration or lack of consideration given by 
them to the effect upon the future unadaptability of the 
land to pivot irrigation. A substantial portion of the 
evidence was devoted to that element which the jury 
“was permitted to consider. under proper instructions. 
It is fairly evident that the jury accepted the highest 
estimates of the condemner’s witnesses and added crop 
damage on which element other evidence was presented. 
It is clear that the erroneously admitted evidence did 
not under the circumstances of this case affect the 
verdict. 

In Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 
695, 35 N. W. 2d 772, this court said: “Errors sufficient 
to cause the granting of a new trial must be errors preju- 
dicial to the rights of the unsuccessful party. 

“The district court has the power and is required to 
consider and determine motions for a new trial by the 
exercise of its judicial discretion... . 

“Where a party has sustained the burden and expense 
‘of a trial and has succeeded in securing the judgment 
of a jury on the facts in issue, he has a right to keep 
the benefit of that verdict unless there is prejudicial 
‘error in the proceedings by which it was secured. 

“The ruling of the court on a motion for a new trial 
is subject to review here. 

“Whether the decision was to grant a new trial or 
deny one, the questions here are, do the alleged error 
or errors appear in the record, were they called to the 
attention of the trial court by the motion, and do they 
constitute prejudicial error to the party complaining. 

“Rules of law will be applied to those assignments of 
‘error here with the same requirements whether the 
decision granted or denied a new trial. 
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“An order granting a new trial will be scrutinized here 
with the same care as one denying a new trial.” 

It appears here the trial court did abuse its judicial 
discretion. The order granting the new trial is reversed 
and the cause is remanded with directions to reinstate 
the verdict and enter judgment thereon. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. FRED L. K1MEs, 
APPELLANT. 
205 N. W. 2d 841 


Filed March 16, 1973. No. 38690. 


Rules of Court. Judgment affirmed. See Rule 20, Revised Rules 
of the Supreme Court. 


Appeal from the district court for Gage County: WuL- 
LIAM B. Rist, Judge. Affirmed. 


Merrell L. Andersen, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTE, C. J., SPENCER, BoSLAUGH, SMITH, 
McCown, NEWTON, and CLINTON, JJ. 


SPENCER, J. 

This appeal is from a resentencing pursuant to the 
‘remand in our opinion filed March 3, 1972, State v. 
Kimes, 188 Neb. 85, 195 N. W. 2d 216. We affirm. 

The original sentencing judge had retired and the 
hearing on the mandate was before the successor district 
judge. The resentencing procedure was conducted in 
strict compliance with the letter and spirit of the man- 
date of this court in the previous appeal. 

Judgment affirmed. See Rule 20, Revised Rules of 
Supreme. Court. . ie 
: AFFIRMED. 
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Lrspey-Owens Forp GbLasSS COMPANY, A FOREIGN CORPO- 
RATION, APPELLEE, Vv. L & M Paper CoMPANY, A CORPORA- 
TION, ET AL., APPELLANTS. 

O. J. MILLER, APPELLEE, v. L & M PAPER CoMPANY, A 
CORPORATION, ET AL., APPELLANTS. 
HENNINGSEN Foops, INC., A CORPORATION, APPELLEE, V. 
L & M Paper COMPANY, A CORPORATION, ET AL., 


APPELLANTS, 
205 N. W. 2d 523 


Filed March 23, 1973. Nos. 38552, 38553, 38554. 


1. Negligence: Proximate Cause. It is not every intervening act 
or occurrence which will break the necessary causal connection 
and insulate the manufacturer from liability from his original 
negligent act or omission. 

2. Negligence. Generally, the effect of an intervening negligent 
act is tested by determining whether it was such as might 
reasonably have been foreseen as a consequence of the claimed 
negligence of the original actor. 

The law does not require precision in foreseeing the 
exact hazard or consequence which happens. It is sufficient if 
what occurs is one of the kind of consequences which might 
reasonably be foreseen. 

4. Negligence: Proximate Cause. The question whether negli- 
gence is, in view of the intervening negligence of a third per- 
son, such a continuing and substantial factor in producing 
an accident as to be a proximate cause of the injury, is a 
question of fact, rather than a question of law. 

If the original negligence is of a character 

which, according to the usual experience of mankind, is liable 

to invite or induce the intervention of some subsequent cause, 
the intervening cause will not excuse it, and the subsequent 
mischief will be held to be a result of the original negligence. 

In an action based on negligence, the question 
of whether or not there was an intervening cause which re- 
moved the negligence of the defendant as the proximate cause 
is usually one for a jury. 

7. Negligence. When separate and independent acts of negligence 
by different persons combine to produce a single injury, each 
participant is liable for the damage although one of them 
alone would not have caused it. 

8. Trial: Evidence: Appeal and Error. Where evidence is conflict- 
ing or where reasonable minds may draw different inferences or 
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conclusions from the evidence, it is within the province of the 
jury, or the court when the case is tried without a jury, to 
decide the issues of fact and the Supreme Court may not set 
aside or direct a verdict in such situation. 

9. Trial: Instructions. The failure to object to instructions after 
they have been submitted to counsel for review will preclude 
raising an objection on appeal. 


Appeals from the district court for Douglas County: 
RupoLPH Tesar, Judge. Affirmed. 


John R. Douglas of Cassem, Tierney, Adams & Hen- 
atsch, Harry B. Otis of Gaines, Spittler & Otis, Gross, 
Welch, Vinardi, Kauffman, Schatz & Day, and Lee A. Lar- 
son, for appellants. 


Robert W. Haney of Haney, Wintroub & Haney, for 
appellees. 


Heard before Wuire, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTon, JJ. 


SPENCER, J. 

This appeal involves three consolidated cases to re- 
cover for fire losses sustained at Miller’s Industrial Cen- 
ter in Omaha, Nebraska. The alleged cause of the fire 
was a forklift truck manufactured by Yale & Towne, 
Inc., and sold by Phil D. Fitzwater and Gerald E. Gath- 
mann, doing business as All Makes Forklift Service, to 
L & M Paper Company, a corporation, the user of the 
forklift at the time of the fire. Yale & Towne cross- 
petitioned against All Makes and L & M, and All Makes 
cross-petitioned against Yale & Towne and L& M. By 
stipulation of the defendants, the cross-claims were sub- 
mitted to the court and not decided by the jury. The 
jury returned a verdict for all the plaintiffs against all 
the defendants, and the trial court denied all the cross- 
petitions. We affirm. 

Miller’s Industrial Center consisted of three adjoining 
buildings. The fire, which occurred on March 2, 1965, 
originated in building No. 2, which was leased to L & 
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M. The other two plaintiffs leased the adjoining build- 
ings. All the buildings are owned by Miller. L & M 
processed used paper, primarily tabulation cards, which 
were chopped into small pieces and compressed into 
bales up to 1,000 pounds. The forklift was used to 
move the bales from the baling machine to a place of 
storage, and eventually to load them on railroad cars. 
L & M had been using a propane-operated forklift truck, 
also purchased from All Makes. This truck proved in- 
adequate, and was returned. On the recommendation 
of Fitzwater of All Makes, L & M purchased the Yale 
& Towne electric forklift truck involved herein. It 
was received in late November or early December of 
1964. 

The order for the forklift, as printed, provided for: 
“dust covers on lift and drive motors.” This was crossed 
out, and the notation made, “enclosed motors.” The 
motors were enclosed. All Makes was well aware of 
the nature of the business where the truck was to be 
used, but did not communicate this information to Yale 
& Towne other than might be inferred from the state- 
ment, “enclosed motors.” 

The forklift was manufactured with a resistor coil 
located underneath the forklift, within a few inches of 
the floor, toward the front. It had a V-shaped trough 
approximately 8 inches in length, located underneath 
the coil, within 1 to 114 inches from the coil itself. The 
purpose of the trough was to protect the coil from damage 
from being struck by some foreign object on the floor. 
There was no covering placed over the coil. It was 
unprotected and exposed from above. 

One of Yale & Towne’s design engineers testified the 
coil was designed to heat to 1,200 degrees Fahrenheit. 
The evidence is undisputed that this information was 
never communicated to All Makes, the local distributor, 
nor to L & M, the purchaser. This information was not 
to be found in any of the written material furnished to 
the parties, nor was there any warning of this propensity 
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on the forklift itself. Yale & Towne’s design engineer 
testified the use of a forklift with an exposed coil was 
dangerous in an atmosphere containing combustible 
material. The room used by L & M was not provided 
with automatic sprinklers. They were not aware of the 
ordinance pertaining to sprinklers. Flammable material 
was stored in the basement. After paper had been baled, 
L & M personnel would stack the bales on the north 
and south of a center aisle awaiting shipment. 

Plaintiffs’ expert was asked if this type of truck was 
a proper and safe design for use in a warehouse, i.e., 
a paper baling warehouse. His response is as follows: 
“The design for the E type, in this Automatic truck per- 
mits dust to collect in a trough underneath the resistor 
coil, which in a sense is a heater coil during the opera- 
tion of the unit and therefore is unsafe from a design 
standpoint, because it can collect an amount of dust in 
the shield that is protecting it mechanically, and i. 
rests the dust against the resistor which is heated dur- 
ing the operation.” 

Plaintiffs’ expert witness further testified that the 
paper that could collect in the collector underneath 
the coil would not necessarily have to be paper that 
fell on the coil and into the shield, but could be paper 
that had been brought up from the floor by reason of 
the draft reaction of the heat. The heat would have a 
stack effect and would pick up dust and small bits of 
paper, depending on the amount of the heat and the 
weight of the paper. If the resistor coil was covered, 
there would be no way for this accumulation to touch 
the coil itself. 

During the 3 months the forklift was in the possession 
of L & M, their employees experienced difficulty with 
it. Various electrical points on the truck broke down 
or went bad, and the exposed resistor coil would heat 
up. The resistor coil would get hot enough for the coil 
to have a red glow. On occasion, it would even become 
cherry red. When the coil became cherry red, the em- 
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ployees were instructed not to operate the machine. On 
other occasions they were instructed to take the fork- 
lift over to the air compressor every 2 hours to blow 
the accumulation off the coil and to keep it and the 
rest of the machine clean. 

All Makes was kept advised of the trouble, and on 
occasion the truck was taken back to the All Makes 
shop. The All Makes forklift serviceman thought the 
cherry red condition was caused by a malfunction of 
the machine. Neither he nor his employers knew that 
the machine was designed so that the coil would reach 
1,200 degrees Fahrenheit. He believed something 
mechanical was causing the supposed malfunction and 
in each instance attempted to repair it. Whenever he 
returned the forklift to L & M he was under the im- 
pression that he had corrected the problem. 

The forklift was accelerated by the operator turning 
the handle through three points. The first of the three 
points caused the machine to move at a low speed. 
Most of the electrical energy at this speed would be 
dissipated through the resistor coil in the form of heat. 
The handle turned to the second speed allowed addi- 
tional acceleration, with only half the electrical energy 
passing through the resistor coil. Upon the handle be- 
ing turned to the third point, all the electrical energy 
was applied to the motor and the resistor coil was en- 
tirely bypassed. 

On the day of the fire, All Makes forklift serviceman 
was called to L & M’s place of business because the 
truck was again heating up. He replaced the points 
which were broken. He also took a wire from third, 
or low speed, so that it would break down the heat 
resistance. The truck then operated in second and high. 
What he did had the effect of cutting the heat resistance. 

Loose paper was on the floor when the machine was 
put back into operation. The serviceman told Trachten- 
barg, one of the owners of L & M, to keep the machine 
clean by blowing it off to prevent a fire. It would keep 
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the paper from building up around the resistor coil. 
He also advised Trachtenbarg to sweep the aisles and 
the area where the truck would run. 

The fire occurred about 7 p.m. Only one employee 
was on the premises. He was operating the forklift 
when a bale broke and scraps of confetti-like paper 
fell on the resistor coil, ignited, and set fire to the 
building. He was going to run the broken bale back 
through the chopper. The chopper has a hydraulic 
ram which compresses the chopped paper into a bale. 
He had taken one piece of the broken bale over to the 
chopper and was going back to get another piece when 
he noticed smoke coming from the front of the forklift. 

The employee observed the smoke coming from be- 
tween the forks, and got down on his hands and knees 
to see exactly where the smoke was coming from. He 
could see a coil of wire with paper around it that was 
smoking. He tried to put the fire out by smothering 
it with his hands, but was unsuccessful. The flame was 
only an inch or 2 high. He then got his old jacket, 
which was on top of the baler, and tried to smother 
the fire with the jacket, but was unsuccessful. He 
then took a fire extinguisher off a nearby post, turned 
it upside down, but nothing came out. He then read 
the directions and followed them, but again nothing 
came out. He shook the fire extinguisher and dropped 
it on the floor, but still nothing came out. Although 
the fire extinguisher was not as heavy as he thought 
it should be, he could hear liquid inside it. When the 
fire extinguisher would not work, he ran and called 
the fire department. He believes about 5 minutes tran- 
spired from the time he first saw the fire until he 
called the fire department. The testimony is undis- 
puted there were seven fire extinguishers on the prem- 
ises which had last been serviced approximately 8 
months before the fire. 

Yale & Towne’s possible liability is Aicriieed on three 
theories of negligence: (1) Negligent construction; (2) 
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negligent design; and (3) failure to warn the distributor 
and consumer of the design propensity of the coil to 
heat to 1,200 degrees Fahrenheit. 

We assume negligent construction to include a mal- 
function in a perfectly-designed product. On this as- 
sumption we conclude that no evidence was adduced 
to sustain this theory of negligence. Yale & Towne’s 
design engineer testified the coil was designed to heat 
to 1,200 degrees Fahrenheit. If a malfunction was re- 
sponsible for the fire, that fact is not apparent from 
the record. 

We interpret negligent design as used herein to mean 
a forklift which is functioning properly but is dangerous 
due to a faulty design. Yale & Towne’s design engineer 
admitted that the use of a forklift with an exposed 
coil was dangerous in an atmosphere containing com- 
bustible material. Plaintiffs’ expert specifically testi- 
fied that the unit was unsafe from a design standpoint 
for the use to which it was put. 

The third theory of negligence is for failure to warn 
that the unit could be dangerous for its intended use. 
In this regard, Yale & Towne argues that the forklift 
was not defective when sold, but became so only be- 
cause of its use in a place for which it was not intended. 
The difficulty with this argument is that the heating 
range of the resistor was known only to Yale & Towne. 
It was in no way made evident to the distributor or 
user, either by printed material or other warning. Un- 
aware of the design propensity of the resistor coil to 
heat to 1,200 degrees Fahrenheit, All Makes recom- 
mended it for use in a paper shredding and baling plant. 

Can Yale & Towne avoid liability when it is obvious 
that because of its failure to warn it was impossible 
for All Makes or L & M to properly evaluate the func- 
tioning of the forklift? The Yale & Towne forklift 
literature contained warnings in other respects where 
the danger was not quite so great.’ The jury could 
reasonably assume that Yale & Towne’s design engineers 
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should have realized that if all motors were to be en- 
closed, the forklift was to be used in an area where 
the atmosphere would include dust and possibly flam- 
mable fibers. Without a warning of some nature, Yale 
& Towne should have known that the distributor and 
purchaser of its forklift would not realize its dangeroits 
condition. 

Yale & Towne further argues that the plaintiffs can- 
not recover from it because after the defect became 
obvious, L & M continued to use the product and this 
relieves the manufacturer from liability. It argues in 
substance that its negligence could not be the proximate 
cause of any injury sustained by the plaintiffs but at 
most any negligence with which it could be charged 
furnished only a condition by which the injury was 
made possible. 

Yale & Towne relies on the line of cases such as Lock 
v. Packard Flying Service, Inc. (1970), 185 Neb. 71, 173 
N. W. 2d 516, 41 A. L. R. 3d 1313, in which we said: 
“The causal connection is broken if between the de- 
fendant’s negligent act and the plaintiff’s injury there 
has intervened the negligence of a third person who had 
full control of the situation and whose negligence was 
such as the defendant was not bound to anticipate and 
could not be said to have contemplated, which later 
negligence resulted directly in the injury to the plain- 
tiff.” 

The fallacy with Yale & Towne’s contention is that 
it has not met the conditions of the cases on which it 
places its reliance. Because of Yale & Towne’s failure 
to inform its distributor and purchaser, no one knew 
the heating of the resistor was a design characteristic 
and was to be expected. All persons associated with 
the distributor and the purchaser believed the resistor 
coil to be heating up because of a malfunction. 

Fitzwater testified that he did not realize the fork- 
lift was not suitable for use in certain areas, such as 
L & M Paper Company. All Makes forklift serviceman 
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testified he had been servicing forklifts for approx- 
imately 1 to 1% years prior to the fire, and he had 
never been advised that the coil would heat to 1,200 
degrees. He felt when the coil got hot something was 
wrong. This was the first time he had run into a heat- 
ing resistor so he checked the manual furnished by Yale 
& Towne for reference to a hot coil, but did not find 
anything to indicate or cover the problem. 

In Driekosen v. Black, Sivalls & Bryson, Inc. (1954), 
158 Neb. 531, 64 N. W. 2d 88, a case involving a propane 
gas system, we adopted the language of Restatement, 
Torts, § 388, p. 1039, as follows: ‘One who supplies 
directly or through a third person a chattel for another 
to use, is subject to liability to those whom the supplier 
should expect to use the chattel with the consent of 
the other or to be in the vicinity of its probable use, 
for bodily harm caused by the use of the chattel in the 
manner for which and by a person for whose use it is 
supplied, if the supplier (a) knows, or from facts known 
to him should realize, that the chattel is or is likely 
to be dangerous for the use for which it is supplied; 
(b) and has no reason to believe that those for whose 
use the chattel is supplied will realize its dangerous 
condition; and (c) fails to exercise reasonable care to 
inform them of its dangerous condition or of the facts 
which make it likely to be so.’” 

The jury could have found that in the absence of 
instructions or warnings from Yale & Towne, both All 
Makes and L & M could reasonably assume the heating 
up of the resistor coil was a malfunction which was 
repairable. The distributor’s serviceman testified that 
on the very morning of the fire he repaired the forklift 
and told L & M that it was working satisfactorily. The 
evidence presented, including the testimony of Yale & 
Towne’s products reliability manager, leaves no doubt 
that the forklift in question was defective for its use 
at the L & M Paper Company. We find Yale & Towne 
had a duty to warn its distributors and users of the 
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heating propensity of the exposed resistor coil. 

It is not every intervening act or occurrence which 
will break the necessary causal connection and insulate 
the manufacturer from liability from his original neg- 
ligent act or omission. The rule is very clearly stated 
in Comstock v. General Motors Corp. (1959), 358 Mich. 
163, 99 N. W. 2d 627, 78 A. L. R. 2d 449. Generally, 
the effect of an intervening negligent act is tested 
by determining whether it was such as might reason- 
ably have been foreseen as a consequence of the claimed 
negligence of the original actor. We are dealing with 
such an act here. The law does not require precision 
in foreseeing the exact hazard or consequence which 
happens. It is sufficient if what occurs is one of the 
kind of consequences which might reasonably be fore- 
seen. The question whether negligence is, in view of 
the intervening negligence of a third person, such a 
continuing and substantial factor in producing an acci- 
dent as to be a proximate cause of the injury, is a 
question of fact, rather than a question of law. 

The considerations to be determined in deciding 
whether an intervening force is a superseding cause 
are well stated in Restatement, Torts 2d, § 442, p. 467, 
as follows: “The following considerations are of im- 
portance in determining whether an intervening force 
is a superseding cause of harm to another: 

“(a) the fact that its intervention brings about harm 
different in kind from that which would otherwise have 
resulted from the actor’s negligence; 

“(b) the fact that its operation or the consequences 
thereof appear after the event to be extraordinary rather 
than normal in view of the circumstances existing at 
the time of its operation; 

“(c) the fact that the intervening force is operating 
independently of any situation created by the actor’s 
negligence, or, on the other hand, is or is not a normal 
result of such a situation; 

“(d) the fact that the operation of the intervening 
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force is due to a third person’s act or to his failure 
to act; 

“(e) the fact that the intervening force is due to an 
act of a third person which is wrongful toward the other 
and as such subjects the third person to liability to 
him; 

“(f) the degree of culpability of a wrongful act of 
a third person which sets the intervening force in 
motion.” 

We said in Driekosen v. Black, Sivalls & Bryson, Inc. 
(1954), 158 Neb. 531, 64 N. W. 2d 88: “If the original 
negligence is of a character which, according to the 
usual experience of mankind, is liable to invite or in- 
duce the intervention of some subsequent cause, the 
intervening cause will not excuse it, and the subsequent 
mischief will be held to be a result of the original neg- 
ligence.” 

In an action based on negligence, the question of 
whether or not there was an intervening cause which 
removed the negligence of the defendant as the prox- 
imate cause is usually one for a jury. Wax v. Co- 
Operative Refinery Assn. (1951), 154 Neb. 42, 46 N. W. 
2d 769. 

When separate and independent acts of negligence 
by different persons combine to produce a single in- 
jury, each participant is liable for the damage although 
one of them alone would not have caused the result. 
Umberger v. Sankey (1949), 151 Neb. 488, 38 N. W. 
2d 21. 

There is no evidence that All Makes actually was 
aware that the resistor coil was designed to heat to 
1,200 degrees Fahrenheit. However, there is evidence 
from which the jury could conclude that All Makes 
should have realized the design propensity. All Makes 
had recommended the forklift for use by L & M, know- 
ing the exact nature of their business. As a distributor 
All Makes would be presumed to know the characteristic 
of the equipment it sold. It was well aware that the 
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resistor coil was heating cherry red for a considerable 
period before the fire. It made no attempt to com- 
municate with the factory to ascertain if this cendion 
was actually a malfunction. 

All Makes forklift serviceman made several attempts 
to correct the supposed malfunction. On each occasion 
he though he had done so. Yet, the fact that the condi- 
tion continued to exist raises a serious question in view 
of the location where the equipment was operating. 
All Makes may not have realized the danger, but its 
frequent occurrence should have alerted All Makes to 
the danger. If All Makes had consulted with Yale & 
Towne about the difficulty it was encountering with 
the forklift, it undoubtedly would have learned the 
condition was a design propensity rather than a mal- 
function. We cannot say that the jury was wrong in 
finding All Makes to be negligent. 

L & M had been experiencing difficulties with the 
lift. They were well aware of its heating propensity. 
They certainly should have appreciated the possibility 
of fire. It is true they expected All Makes to repair 
the malfunction. It is also true that they relied on 
the recommendation of All Makes that the lift was 
suitable for their work. However, the problems en- 
countered were sufficient to put them on notice of the 
danger involved. The fact that they instructed their 
employees to blow the machine off with compressed 
air every 2 hours indicated they were aware of the 
danger. The nature of their business was such that 
fire would be a constant hazard. 

Prior to starting business, L & M purchased six fire 
extinguishers and had a fire equipment company service 
and charge them on June 10, 1964. On July 24, 1964, 
cne of them was recharged and another extinguisher 
was purchased. There is no testimony that the ex- 
tinguishers were checked after July 24, 1964. It is 
evident when the fire broke out on the evening of 
March 2, 1965, 8 months later, that the fire extinguisher 
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used by the employee was inoperative. On the record, 
the evidence was sufficient to permit the jury to find 
negligence on the part of L & M which concurred with 
the negligence of All Makes and Yale & Towne to pro- 
duce the fire which caused the plaintiffs’ damage. 

The cross-claims filed by Yale & Towne and All Makes 
were denied by the court. Each of the defendants seek 
to avoid liability by blaming the others for the plain- 
tiffs’ damage. The record shows negligence on the 
part of all three defendants sufficient to sustain the 
verdict of the jury. Where evidence is conflicting, or 
where reasonable minds may draw different inferences 
or conclusions from the evidence, it is within the prov- 
ince of the jury or the court, when the case is tried 
without a jury, to decide the issues of fact, and the 
Supreme Court may not set aside or direct a verdict 
in such situation. See Mustard v. St. Paul Fire & 
Marine Ins. Co. (1968), 183 Neb. 15, 157 N. W. 2d 865. 

L & M asserts error in the jury instructions. If 
there was any error in instructions it was waived by 
the parties. The instructions were submitted to all 
counsel for comment and objection prior to submission 
to the jury. No objection is reflected in the record 
as to the alleged erroneous instructions. The failure to 
object to instructions after they have been submitted 
to counsel for review will preclude raising an objection 
on appeal. Beveridge v. State (1968), 183 Neb. 406, 
160 N. W. 2d 229. 

The defendants argue that Henningsen Foods is not 
the real party in interest because the eggs destroyed 
by the fire were pledged to certain banks. Defendants 
assert the warehouse receipts issued to the banks pur- 
suant to said pledges gave the banks title to the eggs 
and the banks therefore were the real parties in interest. 

Henningsen pledged its inventory of dried eggs as 
collateral to the banks. The banks in turn loaned Hen- 
ningsen 80 percent of the value of the pledged -goods. 
There was no agreement to sell the eggs to the banks. 
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Henningsen did not need to obtain the approval of 
the banks before selling the eggs. The arrangement 
was a credit arrangement only. 

Section 88-142, R. R. S. 1948, which was effective 
until September 1, 1965, provided: “A person to whom 
a receipt has been transferred, but not negotiated, ac- 
quires thereby, as against the transferor, the title to 
the goods subject to the terms of any agreement with. 
the transferor.” (Italics supplied.) The question pre- 
sented to the jury was: Did the loan agreement be- 
tween Henningsen and the banks call for transfer of 
the title to the eggs to the banks? The jury found 
there was no intention to transfer ownership of the 
eggs, and we cannot say that it was wrong on the 
record. The identical question was presented in Mount 
Tivy Winery, Inc. v. Lewis (1943), 134 F. 2d 120. There 
the court held: “Under the phrase * * * ‘subject to 
the terms of any agreement with the transferor,’ title 
to the goods would not pass by the transfer of ware- 
house receipt if the parties expressly agreed that it 
would not. Here the parties in the collateral agree- 
ment, * * * made an agreement for security.” See, 
also, King Cattle Co. v. Joseph (1924), 158 Minn. 481, 
198 N. W. 798; Hodges. v. Lake Summit Co. (1930), 
155 S. C. 436, 152 S. E. 658. Henningsen Foods, being 
the owner of the eggs at the time of the fire, could 
maintain an action for damages against third persons 
for their injury or conversion. 

The judgment is accordingly affirmed. 

AFFIRMED. 


First NationaL BANK AND TRUST CoMPANY, A 
CORPORATION, APPELLANT, V. JOHN L. CUTRIGHT, APPELLEE. 
205 N. W. 2d 542 


Filed March 28, 1973. No. 38610. 
1. Banks and Banking: Negligence: Principal and Agent: Trial. 
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Under section 4-406(3), U. C. C., lack of ordinary care on the 
part of the drawee bank in paying items may be established by 
proof that the bank’s employees failed to exercise care in pro- 
cessing the items. 


2. Trial: Evidence. Handwriting in question may be compared by 
; the trier of fact with writing of the same person which is 
' . proved to be genuine. 


8 Evidence: Appeal and Error. In law actions conflicts in evi- 
dence or findings of fact will not be disturbed on appeal unless 
clearly wrong. . 


~ Appeal from the district court for Dodge County: 
Rosert L. Fuory, Judge. Affirmed. 


Pilcher, Howard & Dustin, for appellant. 
John L, Cutright, pro se. 


Heard before WuiTe, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NeEwron, and Ciinton, JJ. 


Smitu, J. 

The district court on a general finding rendered judg- 
ment for a customer-drawer and against the drawee bank 
under sections 3-406 and 4-406 (1), (2), and (3), U.C. C. 
‘On appeal the main question is the sufficiency of evi- 
dence of lack of ordinary care on the part of the bank 
in paying checks with unauthorized signatures of the 
drawer. 

A trial court without being clearly wrong might find 
these facts. John L. Cutright, the customer-drawer, 
maintained 4 checking accounts with the drawee, First 
National Bank of Fremont. His only employee from 
April 21, 1969, to March 31, 1970, was Lynda McPherson. 
Without authority she signed 44 checks payable to her 
from Cutright’s personal account with First National 
by using a rubber stamp with a script signature of Cut- 
right as drawer. She uttered the checks with her blank 
endorsements. The stamp was so old that Cutright, who 
at the time of trial in 1972 had been practicing law 48 
years, could not remember when he had obtained it. 
His office girl had been using it daily in signing letters 
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and legal papers. Neither Lynda nor her predecessors 
possessed authority to stamp checks. Cutright himself 
had never drawn a check by using the stamp, and the 
signature card of the account did not mention a fac- 
‘simile. Cutright’s personal account was active as fol- 
lows: 

Debits: Lynda’s 

Unauthorized Signa- 


Date of Bank tures Other Debits 
Statement No. Sum No. Sum 
9-30-69 1 $ 200.00 17 $ 330.77 
10-31-69 8 788.50 18 297.38 
11-29-69 8 1,274.50 13 609.64 
12-31-69 11 2,049.50 15 547.54 
1-31-70 10 ~=2,000.00 12 448.04 
2-28-70 6 = 1,200.00 20 2,233.30 


Lynda having been reconciling the records, Cutright 
discovered the unauthorized checks after noticing the 
unusually small balance on the February statement. 
During her employment she had prepared 681 checks 
that Cutright had drawn on the 4 accounts with defend- 
ant, and 206 had been personal checks. She also de- 
stroyed the 44 checks in question. 

Genuine signatures of Cutright appeared on the signa- 
ture card of the personal account in the year 1938 and 
on 4 checks drawn on the account in August 1969. An 
accurate description or reproduction of the checks in 
our publication would be impossible. 

The First National maintained more than 6,000 de- 
posits, and its daily check and deposit transactions ranged 
from 4,000 to 6,000. In its business practice the teller 
examined the drawer’s signature. After photography a 
clerk compared the check with the signature card. Checks 
and debits on the statement of account were counted 
several times. Any irregularity noticed by the counter 
was reported to the manager of the bookkeeping depart- 
ment or to an officer of the bank. The difficulty of de- 


808 NEBRASKA REPORTS [ Vou. 189 
First Nat. Bank & Trust Co. v. Cutright 


tecting unauthorized signatures increased with the in- 
troduction of pens with felt tips which widened the lines. 
_ Interrogatories to First National were answered by 
its cashier as follows: “Q. ... What certainty ... is 
there that... (the filing clerk) makes such compari- 
son? A. The presumption that the employee does his 
duty, plus continued exhortation and instruction. Q. 
Is such a comparison dependent on her own disposition 
in that respect ? A. No. @. Is any supervision made 


..2 A. Yes. Q. ... Would her failure be discovered 
by any one else in your institution? A. Yes. Q. Is 
any such supervision .. . continuous ...? A. Continu- 


ous. @. To what extent can your institution say that 
all checks are compared as to signatures with the signa- 
ture card? A. A corporation, whose corporate knowl- 
edge is less than the sum of the knowledge of all its 
officers, agents, and employees, can only rely on the 
honesty and diligence of these people and presume 
that they do their duty, human error excepted.” 

The cashier of First National testified that its proce- 
dure for inspection was superior to reasonable commer- 
cial standards of banking. The cashier of the Fremont 
National Bank, which followed a similar practice, cor- 
roborated him. The Fremont bank had paid 7 checks 
drawn on Cutright’s account with it and stamped by 
Lynda with the rubber stamp. 

No direct evidence tended to show any of the follow- 
ing facts: (1) Specific instructions to employees on the 
subjects of handwriting or detection of unauthorized 
signatures or (2) the number of checks daily compared 
by each clerk with signature cards. No opinion testi- 
mony implied difficulty or ease of a competent clerk 
exercising ordinary care in detecting the unauthorized 
signatures made with the rubber stamp. 

Under subsection (1) of section 4-406, U.C.C., a 
bank customer under certain conditions must exercise 
reasonable care and promptness to examine the bank’s 
statement of account and items to discover his unau- 
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‘thorized signature or any alteration on an item and must 
notify the bank promptly after discovery thereof. Under 
subsection (2) if the bank establishes that the customer 
failed with respect to an item to comply with the duties 
imposed on the customer by subsection (1), the custo- 
mer is precluded from asserting against the bank (a) his 
unauthorized signature or any alteration on the item if 
the bank also establishes that it suffered a loss by reason 
of such failure, and (b) an unauthorized signature or 
alteration by the same wrongdoer on any other item paid 
by the bank under certain circumstances. By subsection 
(3) the preclusion under subsection (2) does not apply 
if the customer establishes lack of ordinary care on the 
part of the bank in paying the item(s). 

Lack of ordinary care on the part of the drawee bank 
in paying item(s) under subsection (3) of section 4-406, 
U.C.C., may be established by proof either that the 
bank’s procedures were below standard or that the bank’s 
employees failed to exercise care in processing the items. 
Clarke, Bailey, and Young, Bank Deposits and Collec- 
tions, p. 121 (4th Ed., 1972); Penney, “Bank Statements, 
Cancelled Checks, and Article Four in the Electronic 
Age,” 65 Mich. L. Rev. 1341 at 1350 (1967). The “bur- 
den of establishing” a fact means the burden of persuad- 
ing the trier of fact that the existence of the fact is more 
probable than its nonexistence. § 1-201 (8), U.C.C. 

Handwriting in question may be compared by the trier 
of fact with writing of the same person which is proved 
to be genuine. See, §§ 25-1128 and 25-1220, R. R. S. 
1943; Penney, op. cit., at 1352. 

In law actions conflicts in evidence or findings of 
fact will not be disturbed on appeal unless clearly 
wrong. State ex rel. Rittenhouse v. Newman, ante p. 
657, 204 N. W. 2d 372. 

The drawee bank in such circumstances as are before 
us has been said to be in a position fraught with danger 
jn these respects. Filing clerks may be held to the 
standard of handwriting experts. It is considerakly 
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easier to detect a forgery among a collection of checks 
purportedly bearing the same signature than to recog- 
nize one isolated forged check in a batch of checks drawn 
by the customer. The cost of comparing signatures on 
the large volume of checks processed daily by many 
banks will increase. See, Penney, op. cit., at 1352 and 
1360; Comment, 12 Ariz. L. Rev. 417 (1970); Notes, 50 
Boston U. L. Rev. 536 (1970). 

Some of the dangers may have been present in 
this case. Any lack of ordinary care on the part of First 
National furthermore rested mainly upon the age and 
nature of the stamp and a comparison of the facsimile 
with the pen signatures. We nevertheless conclude that 
the evidence raised questions of fact under sections 3- 
406 and 4-406, (1), (2), (8), U.C.C. The finding by 
the district court was not clearly wrong. 

AFFIRMED. 

NEWTON, J., concurring. 

The question of whether the bank acted “in accord- 
ance with the reasonable commercial standards of the 
drawee’s or payor’s business” as provided in section 3- 
406, U.C.C.; or if there was a “lack of ordinary care 
on the part of the bank in paying the item(s)” as pro- 
vided in section 4-406, U. C. C., is one of fact. The trial 
court as the trier of fact in this very close case found 
the bank to be in violation of these provisions and since 
there is sufficient evidence to sustain this finding, I con- 
cur in the opinion of Smith, J. 

Bos.taucH and McCown, JJ., concurring. 

This case presents a close question. The evidence of 
negligence on the part of plaintiff was minimal, consist- 
ing primarily of the fact that the signature was stamped. 
The evidence of negligence on the part of the defendant 
was substantial and contributed to the loss. See § 3- 
406, U.C.C., and comment 7. Nevertheless, the evi- 
dence presented a question for the trier of fact and 
the decision cannot be said to be clearly wrong. 
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NEBRASKA COUNCIL OF EDUCATIONAL LEADERS, APPELLEE, V. 
NEBRASKA STATE DEPARTMENT OF EDUCATION AND STATE 
BOARD OF EDUCATION, A GOVERNMENTAL SUBDIVISION, 
APPELLANTS. 

205 N. W. 2d 537 


Filed March 23, 1978. No. 38630. 


Employers and Employees: Associations: Labor and Labor Rela- 
tions: Collective Bargaining. Section 25-313, R. R. S. 1943, 
authorizes an unincorporated association to represent employees 
in collective bargaining with employers as well as to sue and be 
sued in the name of the association. However, before it may 
bring an action in the courts of this state, it must comply 
with the provisions of section 25-314, R. R. S. 1943. 


Appeal from the Court of Industrial Relations. Re- 
versed and dismissed. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellants. 


Moore & Moore, for appellee. 


Heard before Wuire, C. J., SPENCER, BosLAuGH, SMITH, 
McCown, NEwtTon, and Cuiinton, JJ. 


SPENCER, J. 

This is an appeal from an order of the Court of In- 
dustrial Relations finding that the plaintiff is entitled 
to serve as a bargaining representative for those em- 
ployees of the defendant who authorize it to act for 
them, and directing defendant to undertake good faith 
negotiations in regard to the determination of terms 
and conditions of employment and the administration 
of grievances. The order of the Court of Industrial 
Relations is against “the defendant” without further 
specificity. We reverse and dismiss. 

Plaintifi’s petition alleges that it is an unincorporated 
association formed by the Lincoln-based professional 
employees of the division of administrative services, 
division of vocational education, and division of in- 
structional services of the State Department of Educa- 
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tion of the State of Nebraska for the purpose of repre- 
sentation of said professional employees in all matters 
of employment relations. It alleges itself to be a labor 
organization as that term is defined in section 48-801, 
R. 8S. Supp., 1969. 

Both the State Department of Education and the 
State Board of Education are governmental agencies 
of the State of Nebraska, set up by the Constitution of 
the State of Nebraska. Article VII, sections 14 and 
15, Constitution of Nebraska. The State Department of 
Education has general supervision of administration of 
the school system of the state. The duties and powers 
of the State Board of Education are as prescribed by 
the Legislature. 

Plaintiff’s petition lists the two agencies as defend- 
ants, but the allegations are specifically directed against 
the State Department of Education. Nowhere in the 
petition does the plaintiff allege any facts which show 
a primary right of the plaintiff and a legal wrong 
done by the State Board of Education which involves 
that primary right. The order of the Court of Indus- 
trial Relations refers only to “the defendant” without 
specifying which defendant. 

The defendants set out four specific assignments of 
error, one of which involves the legal capacity of the 
plaintiff to maintain this action. Inasmuch as we find 
plaintiff did not have sufficient legal capacity to main- 
tain the action, we do not consider the other assignments. 

Section 25-314, R. R. S. 1943, so far as material here- 
in, provides as follows: “Provided, when such * * * 
unincorporated organization does not have a usual place 
of doing business or activity within the state, nor a 
clerk or general agent within the state, such * * * un- 
incorporated association shall appoint an agent or agents 
in this state and before it is authorized to engage in 
any kind of business or activity in this state such * * * 
unincorporated organization shall file in the office of 
the Secretary of State a certified statement setting forth 
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that such * * * unincorporated organization is doing 
business or conducting activities in the State of Nebraska 
stating the nature of the business or activity, and 
designating an agent or agents within the State of Ne- 
braska, upon whom process, or other legal notice of the 
commencement of any legal proceeding, or in the prose- 
cution thereof may be served; * * *.” 

It is undisputed that the plaintiff did not file any 
kind of a written statement with the Secretary of State 
of Nebraska. Nor did the plaintiff prove that it had 
a usual place of doing business, or a clerk or general 
agent within the state. The main activity for which 
the plaintiff is formed is to represent its members in 
the area embraced in these proceedings. This is the 
purpose of its very existence. We therefore do not 
agree with the Court of Industrial Relations that this 
unincorporated association may bring this action, and 
then subsequently qualify under section 25-314, R. R. 
S. 1943. The Court of Industrial Relations states plain- 
tiff has not yet engaged in any business or activity. 
However, it directs the “defendant” to undertake good 
faith negotiations with the plaintiff on behalf of its 
employees. This is the sole business or activity for 
which plaintiff is organized. 

Section 25-313, R. R. S. 1943, authorizes an unincor- 
porated association to represent employees in collective 
bargaining with employers, as well as to sue and be 
sued in the name of the association. However, before 
it may bring an action in the courts of this state, it 
must comply with the provisions of section 25-314, R. 
R. S. 1943. 

The plaintiff, having failed to comply with the pro- 
visions of section 25-314, R. R. S. 1943, was not author- 
ized to bring this action. It has no legal capacity to 
sue. The demurrers should have been sustained. We 
reverse the judgment of the Court of Industrial Rela- 
tions and dismiss the action. 

REVERSED AND DISMISSED. 
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Curnton, J., concurs in result. 

McCowy, J., dissenting. 

The majority opinion denies a local unincorporated 
iabor organization the right to sue in the courts of Ne- 
braska because it had not filed a certified statement 
with the Secretary of State stating the nature of its 
activities and designating an agent or agents within the 
State of Nebraska upon whom process might be served. 
This result is reached on the authority of section 25-314, 
R. R. S. 1943. That section deals with the service of 
process on unincorporated organizations. The section 
authorizes service of process by leaving a copy at the 
usual place of doing business or conducting activities 
within the county with one of the members of the 
association or with a clerk or general agent thereof or 
with the Secretary of State. 

The statute then provides that when the organization 
“does not have a usual place of doing business or ac- 
tivity within the state, nor a clerk or general agent 
within the state” then before it is authorized to engage 
in activities in this State, it shall file with the Secretary 
of State the certified statement referred to. Failure 
to file the statement is deemed an appointment of the 
Secretary of State for service of all legal process against 
the association growing out of such activities. 

Section 25-313, R. R. S. 1943, also referred to in the 
majority opinion, since 1947 has authorized any com- 
pany, partnership, or unincorporated labor association, 
such as the plaintiff, to sue and be sued in the courts 
of this State. That section was specifically amended 
in 1947 to include an unincorporated association repre- 
senting employees in collective bargaining with em- 
ployers. That amendment obviously came as a result 
of this court’s decision in Hurley v. Brotherhood of 
Railroad Trainmen, 147 Neb. 781, 25 N. W. 2d 29. 

From 1947 to 1959, section 25-314, R. R. S. 1943, pro- 
vided only that process against any such unincorporated 
association shall be served by a copy left at its usual 
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place of doing business within the county with one of 
the members of such company, firm, or unincorporated 
association, or with a clerk or general agent thereof. 
It had no provisions for filing statements, designating 
agents, or serving the Secretary of State. Amendments 
in 1959 and 1961 added the provisions applying to organ- 
izations which do not have a usual place of doing busi- 
ness or activity within the State, nor a clerk or general 
agent within the State, and provided for service on the 
Secretary of State in such cases in the absence of the 
required certified statement. The legislative history of 
those amendments makes it very clear that the Legis- 
lature intended to make nonresident unincorporated 
organizations amenable to the service of process. There 
was obviously no intention to require a resident organ- 
ization which had a usual place of doing business or 
activity, or had a clerk or a general agent, to register 
with the Secretary of State before it could invoke the 
jurisdiction of the courts of Nebraska. The statement 
in 1959 indicates that the amendment was intended as 
an expansion of the power to serve nonresidents with 
process in a fashion similar to service on nonresident 
employers as provided by section 48-175.01, R. R. S. 
1943. In the floor debate in 1961, Senator McHugh, 
who introduced the 1961 amendment, stated that the 
effect of the bill was to make available the same process 
for nonresident associations as was available for foreign 
corporations. 

The interpretation of section 25-314, R. R. S. 1943, 
now adopted by the majority of this court not only treats 
resident and nonresident unincorporated associations as 
exactly the same but also disregards the specific lan- 
guage of section 25-313, R. R. S. 1943. The majority 
holding now means that resident local partnerships, 
firms, or unincorporated organizations will all be re- 
quired to file a certified statement in the office of the 
Secretary of State announcing the nature of their busi- 
ness or activity and designating an agent or agents in 
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the State of Nebraska upon whom process may ke 
served. Until they do, all such organizations will be 
denied the right to file suit in Nebraska courts even 
though they are specifically authorized to do so by 
section 25-313, R. R. S. 1943. 

It should also be pointed out that section 25-314, R. 
R. S. 1943, sets out the only statutory consequence of 
failing to file such a certified statement. The statute 
itself provides that the doing of business or conducting 
activities within the State of Nebraska without filing 
the certified statement and designating an agent shall 
be deemed an appoinment of the Secretary of State as 
its true and lawful attorney upon whom may be served 
all legal process in any action or proceeding against it 
growing out of such business or activities. 

The majority opinion leaps the gulf of establishing 
the critical fact of whether the plaintiff had a usual 
place of doing business, or a clerk or general agent in 
the State by stating: “Nor did the plaintiff prove that 
it had a usual place of doing business, or a clerk or 
general agent within the state.” It might much more 
appropriately be said that there is absolutely no proof 
of any kind that the plaintiff did not have a usual place 
of conducting activities or a clerk or general agent 
within the State. There is not even an allegation in 
the pleadings to support such a conclusion. On the 
contrary, the exhibits admitted in evidence in the Court 
of Industrial Relations and the testimony in the record 
show that the plaintiff is an unincorporated association 
whose members are all employees of the defendant and 
based in Lincoln, Nebraska. The plaintiff is a labor 
organization and is not affiliated with any other labcr 
organization. A copy of the constitution of the plain- 
tiff was in evidence. The names of its executive com- 
mittee appear and were known to the defendants. To 
assume that the plaintiff does not have a usual place of 
doing business or conducting activity within the State 
nor a clerk or general agent simply disregards the 
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testimony and every reasonable inference which can he 
drawn from the evidence. In addition, it is quite clear 
that the burden of proving that plaintiff was subject 
to the certified statement requirement of section 25-314, 
R. R. S. 1943, and had no standing to use the courts of 
Nebraska in the absence of such a statement rested 
on the defendants and not on the plaintiff. 

The majority opinion not only reaches an erroneous 
result in this case but unduly and unnecessarily com- 
plicates future litigation by and against resident Ne- 
braska unincorporated companies, associations, partner- 
ships, and organizations. 


STATE OF NEBRASKA, APPELLEE, v. LUCIA GRECO, APPELLANT. 
205 N. W. 2d 550 


Filed March 23, 1973. No. 38650. 


Criminal Law: Probation and Parole: Appeal and Error. The sus- 
pension of sentencing and the granting of probation is dis- 
cretionary with the trial court and in the absence of an abuse 
of discretion the trial court’s determination will not be disturbed. 


Appeal from the district court for Douglas County: 
JoHN C. Burke, Judge. Affirmed. 


Schrempp & Bruckner, for appellant. 


Clarence A. H. Meyer, Attorney General, and Chaun- 
cey C. Sheldon, for appellee. 


Heard before WuiTE, C. J.. SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinton, JJ. 


CLINTON, J. 

The defendant, aged 20, pled guilty to the unlawful 
possession of a controlled substance, amphetamines. An 
earlier plea of not guilty was withdrawn and a guilty 
plea entered as a consequence of plea negotiations be- 
tween the defendant’s counsel and the prosecutor. The 
bargain was that for the plea of guilty the prosecutor 
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would dismiss a charge of a like offense allegedly com- 
mitted while she was free on bond from and 3 weeks 
after the offense to which the plea was entered. The 
bargain was that the second charge would be dismissed 
and the prosecutor would not oppose probation. The 
bargain was kept. 

The court made a determination of the voluntariness 
of the plea of guilty and the existence of the factual 
basis for it, and accepted the plea and imposed a sen- 
tence of 1 to 2 years in the State Reformatory for Women. 
A presentence report had been made and it recommended 
against probation. 

Several assignments of error are made, but the sub- 
stance of them is that the trial court abused its discre- 
tion in denying probation. We have carefully examined 
the record, including the presentence report and the 
sworn statements of witnesses furnished by the defend- 
ant’s counsel in support of the request for probation. 
Having done so we cannot come to the conclusion that 
the trial court abused its discretion in denying proba- 
tion. State v. Jurgens, 187 Neb. 557, 192 N. W. 2d 741. 

AFFIRMED. 

McCown, J., dissenting. 

A. B. A. Standards Relating to Sentencing Alternatives 
and Procedures, standard 2.2 provides: “The sentence 
imposed in each case should call for the minimum amount 
of custody or confinement which is consistent with the 
protection of the public, the gravity of the offense and 
the rehabilitative needs of the defendant.” 

Standard 2.3(c) provides: “A sentence not involving 
confinement is to be preferred to a sentence involving 
partial or total confinement in the absence of affirmative 
reasons to the contrary.” That standard has been adopted 
by this court. State v. Shonkwiler, 187 Neb. 747, 194 
N. W. 2d 172. 

Commentary e, to standard 2.3(c), at page 72, empha- 
sizes the preference for probation, particularly in the 
case of first offenders, and especially where there is less 
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than a realistic program of rehabilitation provided in 
the confinement institution. 

In this case, a 20-year-old woman, with no prior 
criminal record of any kind except for one traffic of- | 
fense, pleaded guilty to a charge of possession of a con- 
trolled substance (amphetamines). The State made no 
recommendation, but agreed that it would not resist an 
application for probation. None of the affirmative rea- 
sons justifying total confinement set out in the Standards 
Relating to Sentencing Alternatives and Procedures are 
present here. It is highly improbable that a year of im- 
prisonment will be more effective in protecting society 
or in rehabilitating the defendant drug user than would 
probation under reasonable conditions and restrictions 
for a proper term, and imprisonment would be consider- 
ably more expensive. Under the A. B. A. Sentencing 
Standards adopted by this court, probation should have 
been granted here. 


STATE OF NEBRASKA, APPELLEE, v. PAUL P. PIERSON, 
APPELLANT. 
205 N. W. 2d 549 


Filed March 28, 1978. No. 386738. 


Appeal from the district court for Scotts Bluff County: 
Tep R. FIEDLER, Judge. Affirmed. 


Paul P. Pierson, pro se. 


Clarence A. H. Meyer, Attorney General, and Harold 
S. Salter, for appellee. 


Heard before Wuirr, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTovn, and Ciinton, JJ. 


PER CURIAM. 
The defendant appealed from a judgment whereby 
he was sentenced to a term of 3 to 5 years imprison- 
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ment on a burglary count, 3 to 5 years on a forgery 
count, and 3 to 5 years on a count of uttering a forged 
instrument, the sentences imposed on the forgery counts 
to run concurrently with the burglary count in the event 
the defendant makes restitution. The sentences were 
imposed upon the defendant’s plea of guilty to each of 
the three counts. The pleas of guilty were a result cf 
plea bargaining. In open court, the terms of the plea 
bargain were explicitly delineated by the county ai- 
torney and agreed to by the defendant’s attorney and 
by the defendant, who said he understood the terms 
and that the agreement was satisfactory to kim. The 
terms were that if the defendant pleaded guilty to each 
of the three counts, and agreed to make restitution as 
to the two forged checks, the county attorney would 
recommend a sentence of 3 to 5 years on each count, 
to be served concurrently. 

On appeal, the defendant contends that the terms of 
the plea bargain were that he would plead guilty to 
the charge of burglary, for which he would receive a 
sentence of from 1 to 3 years, and the two counts of 
forgery would be dismissed. He complains that the 
court failed to dismiss the two forgery counts, and that 
he received a sentence of 3 to 5 years on each count 
to run concurrently. 

The facts conclusively establish to the contrary. The 
plea bargain was fully complied with in every respect, 
and the plea was voluntary. State v. Thompson, ante 
p. 115, 201 N. W. 2d 204. 

The judgment is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JOSEPH W. Cox, 
APPELLANT. 
205 N. W. 2d 546 
Filed March 23, 1973. No. 38680. 


Appeal from the district court for Lancaster County: 
HERBERT A. Ronin, Judge. Affirmed. 


T. Clement Gaughan and Richard L. Goos, for appel- 
lant. 


Clarence A. H. Meyer, Attorney General, and Calvin 
E. Robinson, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwtTon, and CLInTon, JJ. 


PER CURIAM. 

The defendant appeals from a conviction of willfully 
failing to return to the Nebraska Penal and Correctional 
Complex from a 27-hour furlough granted him by the 
Director of Corrections. § 83-184, R. R. S. 1943. He 
was sentenced to a term of 1 year imprisonment, to be 
served consecutively to the sentence he was serving at 
the time of this offense. The defendant assigns as error 
that the sentence was excessive and that there was in- 
sufficient evidence to support the finding of guilt. 

We have examined the record and determined that 
the judgment in this jury waived case is based on find- 
ings of fact which are clearly not erroneous, and that 
the sentence was not excessive. We have also deter- 
mined that a detailed opinion would have no precedential 
value. 

The judgment is accordingly affirmed. See Rule 20, 
Revised Rules of the Supreme Court. 

AFFIRMED. 
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HArRoLp C. SPATH, APPELLANT, v. DENNIS R. Coon, 
APPELLEE. 
205 N. W. 2d 641 


Filed March 23, 1973. No. 38686. 


Negligence: Trial: Instructions. Where contributory negligence is 
pleaded as a defense, and there is no competent evidence to sup- 
port it, it is prejudicial error to submit to the jury issues involv- 
ing contributory and comparative negligence. 


Appeal from the district court for Cuming County: 
GrEorGE W. Dirtrick, Judge. Reversed and remanded 
with directions. 

Homer E. Hurt, Jr., and James A. Gallant, for appel- 
lant. 


Deutsch & Hagen and Thomas H. DeLay, for appellee. 


Heard before WuiTE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLINTON, JJ. 


NEWTON, J. 

This is an action to recover damages resulting from 
an automobile accident. A verdict was returned and 
judgment entered for defendant. We reverse the judg- 
ment, 

On December 26, 1967, at about 6:25 p.m. an accident 
occurred on U. S. Highway No. 275 a short distance 
from West Point, Nebraska. The paved portion of the 
highway was 24 feet in width, it was dark, snowing, 
and although some of the snow had been pushed off, 
the road was snow covered. There was a grade at the 
point of the accident but the angle or pitch does not 
appear. Plaintiff was driving south and defendant north, 
plaintiff at a speed going-up grade of about 30 to 35 
miles per hour and defendant down-grade at about 25 
miles per hour. Each party testified he saw the other 
when 200 to 300 feet apart. Defendant drove off the 
edge of the pavement. When he pulled back on his 
car went into the left hand lane, then turned sideways 
and slid into plaintiff’s car. The left front corner of 
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plaintiff’s and the left rear of defendant’s automobiles 
were damaged. The center of the debris was found 
to be 5% feet from the west edge of the pavement. 
Plaintiff’s testimony as to the location of his car was 
contradictory but the location of the debris indicates 
it was partially off the pavement when struck. His 
undisputed statement is that he had applied his brakes, 
and was slowing down and pulling to his right. Of 
necessity very few seconds elapsed between the time 
defendant’s car went out of control and the occurrence 
of the collision. The testimony of plaintiff’s wife, also 
uncontradicted, is that the accident happened in a mat- 
ter of seconds, also that her husband remarked “the 
car was coming toward us and was going to hit us and 
about that time it did.” 

Defendant charged plaintiff with contributory negli- 
gence in driving at an excessive speed and in failing 
to avoid the accident. These allegations were erron- 
eously submitted to the jury. Plaintiff’s automobile did 
not at any time go out of control but rather proceeded 
in its own traffic lane. Its speed was not a proximate 
cause of the accident. As to failure to avoid the acci- 
cent the theory seems to be that plaintiff failed to 
come to a stop or pull out on the shoulder of the high- 
way. The uncontradicted evidence is that he tried to 
do both. The record is barren of any evidence of con- 
tributory negligence. On the contrary, it clearly re- 
flects that the sole proximate cause of this accident 
was the negligence of the defendant in driving off the 
pavement edge, losing control of his automobile, and 
crossing into the left hand lane. Where contributory 
negligence is pleaded as a defense, and there is no com- 
petent evidence to support it, it is prejudicial error 
to submit to the jury issues involving contributory and 
comparative negligence. Hopwood v. Voss, 172 Neb. 
204, 109 N. W. 2d 170 (1961). 

The judgment of the district court is reversed and 
the cause remanded with instructions to enter judg- 


824 NEBRASKA REPORTS [Vor. 189 


State v. Johnson 


ment for plaintiff on the issue of liability and grant a 
new trial on the issue of damages. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE oF NEBRASKA, APPELLEE, V. DONALD JOHNSON, 


APPELLANT. 
205 N. W. 2d 548 


Filed March 23, 1973. No. 38689. 


1. Post Conviction: Pleadings. In a post conviction proceeding a 
defendant must allege facts which, if proved, would constitute 
an infringement of his constitutional rights. 

Conclusions, not substantiated by allegations 

of fact with some probability of verity, are not sufficient tc 

warrant a hearing. 


Appeal from the district court for Dodge County: 
Rogert L. Fuory, Judge. Affirmed. 


Alan Saltzman and Henry Grether, for appellant. 


Clarence A. H. Meyer, Attorney General, and Harold 
Mosher, for appellee. 


Heard before WHITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, Newton, and CLinton, JJ. 


NEWTON, J. 

This is a post conviction proceeding wherein the de- 
fendant charges his personally selected attorney with 
incompetence due to a failure to call certain alleged 
witnesses. He further states the prosecuting attorney 
wrongfully suppressed evidence. He fails to specify what 
witnesses were not called, what they could have testi- 
fied to, or what evidence was suppressed. We affirm 
the judgment denying the defendant relief. 

In a post conviction proceeding a defendant must al- 
lege facts which, if proved, would constitute an infringe- 
ment of his constitutional rights. See State v. Clinger- 
man, 180 Neb. 344, 142 N. W. 2d 765. 
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In Harris v. Thomas, 341 F. 2d 560 (6th Cir., 1965), it 
is stated: “The witnesses to whom the petitioner re- 
fers are not named and there are no allegations of facts 
about which they would testify, nor in what manner 
they would have been pertinent to petitioner’s case. 

“Conclusions, not substantiated by allegations of 
fact with some probability of verity, are not sufficient 
to warrant a hearing.’ ” 

The appeal is without merit and the judgment is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WAYNE MENARD, 
APPELLANT. 
205 N. W. 2d 547 


Filed March 23, 1973. No. 38715. 


Post Conviction: Records. Where the files and records in a post 
conviction proceeding show that the prisoner is entitled to no 
relief, an evidentiary hearing is not required. 


Appeal from the district court for Scotts Bluff County: 
Trep R. Ferm.er, Judge. Affirmed. 


Wayne Menard, pro se. 


Clarence A. H. Meyer, Attorney General, and Betsy 
G. Berger, for appellee. 


Heard before WuiITE, C. J., SPENCER, BOSLAUGH, SMITH, 
McCown, NEwTon, and CLinTon, JJ. 


PER CURIAM. 

Wayne Menard moved for post conviction relief on 
the ground of ineffective assistance of counsel. The 
court dismissed the motion without an evidentiary hear- 
ing, and Menard appeals. 

The motion is related to the conviction of Menard 
in a prosecution for assault with intent to commit 
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robbery. The court granted counsel, the public de- 
fender, leave to withdraw after the sentencing hearing. 
The court found that counsel had performed all duties 
incumbent upon him. The court, the same judge pre- 
siding, in the present proceeding, in addition found 
from the files and records that Menard was entitled 
to no relief upon his motion. 

Menard’s complaint is that the public defender failed 
to call an eyewitness and the victim’s physician. The 
evidence against Menard was overwhelming, and noth- 
ing suggests that any such testimony would have af- 
fected the result. 

Where the files and records in a post conviction pro- 
ceeding show that the prisoner is entitled to no relief, 
an evidentiary hearing is not required. See, State v. 
Virgilito, 187 Neb. 328, 190 N. W. 2d 781 (1971); State 
v. Fugate, 180 Neb. 701, 144 N. W. 2d 412 (1966). 
Denial of Menard’s motion was correct. 

AFFIRMED. 


INDEX 


Abandonment. 


1. 


Actions. 


1. 


An abandonment of leased premises by tenant con- 
stitutes offer to terminate lease, and abandonment 
or surrender of leased premises together with ac- 
ceptance thereof by landlord as by resumption of 
possession may constitute surrender by operation of 
law. Waite Lumber Co., Inc. v. Masid Bros., Inc. -- 
Whether has been acceptance by landlord of tenant’s 
abandonment of premises largely matter of intention 
and such acceptance may be inferred from acts of 
landlord inconsistent with continuance of lease. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. -----. 


Well established in Nebraska that usury is defense 
rather than cause of action, and that after usurious 
interest paid, action will not lie to recover it. Seldin 
v. Northland Mortgage Co. ~-----------------.--- 
Actions in equity triable de novo in Supreme Court. 
Cedars Corp. v. H. Krasne & Son, Inc. ---------- 
An Omahan as such has no derivative right greater 
than right City of Omaha possesses. Pedersen v. 
Westroads, Inc, ------------.-------------------- 
Resident taxpayer’s derivative claim on behalf of 
City of Omaha may come within spirit of statutory 
provision for derivative defenses, although it is not 
technically referable to threatened expenditure of 
public funds. Pedersen v. Westroads, Inc. ~------- 
Where cases interwoven and interdependent, and con- 
troversy involved has already been considered and 
determined by Supreme Court in former proceed- 
ings, it may examine its own records and take ju- 
dicial notice of its own proceedings and its judgment 
in former action. Freeman v. Rose ----------- ~~~ 


Administrative Bodies and Procedures. 


No insurance policy or certificate of any kind shall be 


issued or delivered in Nebraska unless and until copy 
of form thereof has been filed with Department of 
Insurance and approved by it. Workman v. Great 
Plains Ins. Co., Inc. ~-..--.-----.--------------- 
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Administrative Law. 


1. 


In addition to judicial review of records of Director 
of Motor Vehicles it is only completely void judg- 
ments, erroneous or fraudulent records, and abstracts 
of convictions which may be challenged at evidentiary 
hearing provided for in district court de novo review 
of order revoking driver’s license. Bohlen v. Kis- 
Sack: coco. Sect see ce sens teases eset seco Sees, 


When law commits to any officer duty of looking 
into facts and acting upon them, not in way which 
it specifically directs but after discretion in its 
nature judicial, function quasi-judicial; where officer 
or official body has no judicial power or discretion 
as to interpretation of the law, and course to be 
pursued fixed by law, their acts ministerial only. 
School Dist. of Minatare v. County of Scotts Bluff — 
Allowance of tax refund claim, where county board 
acts quasi-judicially and within scope of its juris- 
diction and authority, not open to collateral attack 
in absence of fraud. School Dist. of Minatare v. 
County of Scotts Bluff ~--..--------.------------ 
When school district refuses to recognize employees’ 
association authorized to act for it, it has exhausted 
all remedies under Teachers’ Professional Negotia- 
tions Act, and Court of Industrial] Relations acquires 
jurisdiction. Sidney Education Assn. v. School Dist. 
of Sidney sso. soo Seda seetsotosssscessesacT sss 
Employees covered by Teachers’ Professional Nego- 
tiations Act must await exhaustion of that act be- 
fore invoking jurisdiction of Court of Industrial Rela- 
tions, but this does not deny them right to invoke 
that jurisdiction. Sidney Education Assn. v. School 
Dist. of. Sidney 222 2c. 52h oot Co ecc scale 
To extent that courts may have power to review 
action of professional examining board in its refusal 
to recommend reinstatement under provisions of 
section 71-155, R. R. S. 1948, of license which has 
earlier been revoked, Supreme Court has no right 
to compel discretionary power of that public board 
unless its action arbitrary or capricious. Coil v. 
Department of Health ~-..---_...-_--_-___---.__. 
An act is nonetheless ministerial because person 
performing it or officer who is obligated to perform 
it may have to satisfy himself that state of facts 
exist under which it is his right and duty to per- 
form the act. State ex rel. Rittenhouse v. Newman _ 
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10. 


11. 


12. 


Fact that necessity may exist for ascertainment, 
from personal knowledge, or from information de- 
rived from other sources, of those facts and condi- 
tions, such as residence, upon existence of fulfill- 
ment of which performance of act becomes clear 
and specific duty, does not operate to convert act 
into one judicial in its nature. State ex rel. Rit- 
tenhouse v. Newman ~~ .__..---__-_------------- 
Power to regulate all phases of control of distribu- 
tion and sale of alcoholic liquors vested generally 
in Liquor Control Commission. T & N P Co., Inc. 
v. Nebraska Liquor Control Commission ~-------~- 
Liquor Control Commission has broad discretion in 
determining whether applications for licenses should 
be granted or denied; courts without authority to 
interfere with that discretion unless it has been 
abused. T & N P Co, Inc. v. Nebraska Liquor 
Control Commission ~-~--.----------------------+- 
Where appears in error proceeding that administra- 
tive agency has acted within its jurisdiction and is 
some competent evidence to sustain its findings and 
order, order of administrative agency will be af- 
firmed. First Nat. Bank of Bellevue v. Southroads 
Bank, .o-2esohs senescence ea stots seeds sce ceeeeeck 
Order of Department of Banking denying applica- 
tion for bank charter does not amount to adjudica- 
tion for future and is not res judicata as to another 
application of same nature subsequently filed. First 
Nat. Bank of Bellevue v. Southroads Bank —__--_- 


Adverse Possession. 


1. 


When fence constructed as boundary line between 
two properties, and parties claim ownership of land 
up to fence for full statutory period and not in- 
terrupted in their possession or control during that 
time, they will, by adverse possession, gain title 
to such land as may have been improperly enclosed 
with their own. Abood y. Johnson ~____---_-___- 
After running of statute, adverse possessor has 
indefeasible title which can only be divested by his 
conveyance of land to another, or by subsequent 
disseisin for statutory period. Abood v. Johnson —. 
Permissive use of land of another, that is a use 
or license exercised in subordination to other’s claim 
and ownership, not adverse and cannot give an ease- 
ment by prescription no matter how long it may be 
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continued. Connot v. Bowden ------~------------- 
Well settled that permissive use cannot ripen into 
prescriptive right until 10 years after notice of 
adverse claim brought home to landowner. Connot 
Vi. “Bowden. 222 soos ok ee eee SeesehT 
To prove prescriptive right to an easement all ele- 
ments to prescriptive use must be generally estab- 
lished by clear, convincing, and satisfactory evidence. 
Connot v. Bowden ~..--.------------------.------ 
Prescriptive right to property being used by per- 
mission cannot arise until 10 years after has been 
brought home to owner in some plain and un- 
equivocal manner that person in possession is claim- 
ing adversely to him. Messersmith v. Klein —-..-- 
To establish prescriptive right to easement, must 
have been exercised under claim of right; use by 
express or implied permission or license cannot 
ripen into easement by prescription. Messersmith 
Vo: Milein: 22 ese 235 t obe coe cas leecseuten lees 
Where possession of real estate entered upon under 
agreement with owner with reference to occupancy 
and not as owner, occupant cannot assert ownership 
by adverse possession unless he first surrenders his 
possession, or by some unequivocal act notifies land- 
lord that he no longer holds under agreement made. 
Jackson v. Eichenberger ~--.-_-...--..--------.-- 
Mere nondemand and nonpayment of rent not suf- 
ficient to bar landlord’s title. Jackson vy. Eichen- 
DOPPOR se ee oe to ee eae 


Aiders and Abettors. 


1. 


Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if 
he were principal offender. State v. Alvarez __.__ 
Mere presence, acquiescence, or silence in absence of 
duty to act not enough to constitute one an accom- 
plice, and knowledge that crime being or about to 
be committed does not constitute one an accomplice. 
State. vs Alvarer  .osss2e ose cebu kde 
Aiding and abetting involves some participation in 
criminal act or involves some conscious sharing in 
criminal act, as in something that accused wishes 
to bring about, in furtherance of common design, 
either before or at time criminal act committed, and 
it is necessary that he seeks by his action to make 
it succeed. State v. Alvarez ----._------.--.----.. 
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4. 


Advice or encouragement which will render one an 
accessory before the fact may be by acts, or words, 
but it must, to create guilt, be used with intent to 
encourage and abet crime. State v. Alvarez ~___~_ 


Airplanes and Aircraft. 


1. 


An aircraft insurance policy may exclude coverage 
when airplane flown by certain types of persons or 
pilots. Omaha Sky Divers Parachute Club, Ine. v. 
Ranger. Ins; Cos c2c22so connec sent cceseceecees 
Insurer under an aircraft insurance policy may law- 
fully exclude certain risks from coverage of its policy 
and where damage occurs during operation of in- 
sured aircraft under circumstances as to which policy 
excludes coverage, there is no coverage. Omaha Sky 
Divers Parachute Club, Inc. v. Ranger Ins. Co. __ 
Under aircraft insurance policy that excludes cover- 
age while aircraft operated in flight by other than a 
pilot or pilots holding valid and effective pilot and 
medical certificates, there is no coverage where a 
pilot’s medical certificate lapsed 5 months before 
an accident occurred. Omaha Sky Divers Parachute 
Club, Inc. v. Ranger Ins. Co, ~---.--_.-_-__-_-_____ 


Alteration of Instruments. 


1. 


Filling of blanks in written instrument not, strictly 
speaking, alteration of instrument; where blank filled 
in after execution and delivery of written instrument, 
it is question of authority to do so. First Nat. 
Bank: v; Hull 2222 222-.22505 2 ae ees ceeseccé 


Right to fill blanks in written instruments after 
execution and delivery based upon assumption of 
consent, in absence of specific instructions, and leav- 
ing of such blanks considered to imply authority to 
fill them, and creates an agency in receiver to do 
so in way contemplated by maker. First Nat. Bank 
Wow Hull csoa te ot t e eae 


To require discharge of a party to a written in- 
strument on ground of alteration, must appear that 
alteration was both material and fraudulent. First 
Nat. Bank v. Hull ~------_----___- 
Where an instrument has been executed in duplicate, 
unauthorized alteration of one of copies does not 
ordinarily affect validity, operation, or effect of other 
copy. First Nat. Bank v. Hull ~._..______.______ 
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Annexation. 

1. Municipal corporation may not, without sanction of 
state by constitutional provision or legislative enact- 
ment, annex territory to its corporate area or change 
its boundaries. State ex rel. Andersen v. Leahy -- 

2. Consent decree transferring assets and liabilities of 


sanitary and improvement district to City of Omaha 
upon annexation of land of district may be insuf- 
ficient to constitute waiver or claim preclusion of 
beneficiary rights of Omaha under private covenants 
relating to rezoning. Pedersen v. Westroads, Inc. - 


Annulment of Marriage. 


Doctrine that a party seeking equitable relief must 


come with clean hands not applicable in annulment 
proceeding where marriage void. Boersen v. Huff- 
Man eos ses a se a ea ee el Se etek 


Appeal and Error. 


1. 


Contract, although in violation of statute, will not 
be declared void if was not intent of Legislature 
to make it illegal and void. Thiles v. County Board 
of Sarpy County .:--.-~---2---.+-.s2es4025 ee -ee 
Findings of court in law action in which jury 
waived have effect of verdict of jury and will not 
be disturbed on appeal unless clearly wrong. Work- 
man y. Great Plains Ins. Co., Ine.----.._--_------ 
Insurance Co. of North America v. Omaha Paper 
Stock: Ine. 02252 -2 coo sees cs snes e se eee 
Party cannot be heard to complain of error which 
he was instrumental in bringing about. Regier v. 
Nebraska P. P. Dist. ----..--.--.--.--.---------- 
Error without prejudice not ground for reversal. 
Regier v. Nebraska P. P. Dist. _-----.---------_- 
Motion to declare mistrial addressed to sound dis- 
cretion of trial court, and its ruling will not be 
disturbed in absence of showing of abuse of dis- 
cretion. Regier v. Nebraska P. P. Dist, ~-__._____ 
Under Nebraska Nonprofit Corporation Act, the 
Economic Opportunity Act of 1964, as amended, 
and administrative regulations, unless particular 
facts require it, Supreme Court will not review 
validity of resolutions in which board of directors 
of corporate administrator of programs under Eco- 
nomic Opportunity Act of 1964, as amended, ter- 
minates its employees. Nebraska Panhandle Com- 
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10. 


11. 


12. 


18. 


14. 


-15. 


munity Action Agency, Inc. v. Strange -.---~---- 
On appeal of workmen’s compensation case to Su- 
preme Court, if there is reasonable competent evi- 
dence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence. Klein v. 
Trinity Industries, Inc. ~_._-._------.---------+-- 
Where notice of appeal not filed within 1 month 
from entry of judgment or final order appealed 
from as required by cited statute, Supreme Court 
obtains no jurisdiction to hear appeal, and appeal 
must be dismissed. Diedrichs v. Empfield ~------- 
If evidence in action reviewable de novo on record 
so conflicting as to be irreconcilable, Supreme Court 
will consider opportunity of trial court to have 
observed witnesses and judged their credibility. 
Grant v. Doeschot ~.__------..---.------___--.- 
Separate juvenile court possesses jurisdiction to 
hear and determine motion for new trial on ground 
of newly discovered evidence during pendency of 
appeal to Supreme Court. Grant v. Doeschot —___ 
Post Conviction Act not substitute for appeal. State 
vs, Walliams: 22252 cots esau ss eee Se eet ees 
When legislative act, adopted after one has been 
convicted and sentenced for crime but while cause 
still pending on motion for new trial or on appeal, 
serves to mitigate sentence imposed, Supreme Court 
will either amend sentence to conform to legisla- 
tive intent or will remand cause to district court 
for resentencing in conformity with statute. State 
Vow Rubek=) 22s2 2s te fe te rt tee 
Verdict and judgment will not be set aside as in- 
adequate unless clearly wrong and so against weight 
and reasonableness of evidence as to indicate were 
result of passion, prejudice, or mistake. Parkhurst 
V. Barth (aco2es5 eso cs dost ee 


Principle well established that an appellate court 
may dismiss an appeal for contumacious violation 
of an order of court; one who flouts order of court 


not in position to seek judicial assistance. Kartman 
Ws COOK nenn25 esse USS leo sees 


In criminal action, Supreme Court will not. interfere 
with verdict of guilty based upon conflicting evidence 
unless, as matter of law, evidence so lacking in 
probative force that it is insufficient to support find- 


‘ing of guilt: beyond. reasonable doubt. * State y. 
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: Corfield: Wevcicsseccecnno-beeeuiselohcekecasen ses 
' Supreme Court will not overturn order of trial court 


which denies probation unless has been abuse of 
discretion. State v. Dove] ~.---.--.---.-..------- 
Actions in equity triable de novo in Supreme Court. 
Cedars Corp. v. H. Krasne & Son, Inc. ------_~-- 
Trial court given large discretion in determining 
whether or not witness’ qualification to state his 


‘ opinion has been established and this discretion will 


not ordinarily be disturbed on appeal unless there 
is an abuse of that discretion. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc, --------------------- 
Where punishment of an offense created by statute 
left to discretion of court, to be exercised within 
certain prescribed limits, sentence imposed within 
such limits will not be disturbed unless there ap- 
pears to be an abuse of such discretion. State v. 
Whipple’. .2iesnc2ceden soe esc t echt lecsseen lee 
State v. Van Ackeren --___----..-.---_----------- 
Supreme Court will not resolve conflicts in evidence, 
pass on credibility of witnesses, or weigh evidence 
unless it is so lacking in probative force as matter 
of law that it is insufficient to support finding of 
guilt beyond reasonable doubt. State v. Connor -. 
Supreme Court may reduce sentence rendered by 
district court against accused when in its opinion 
sentence excessive, and it is its duty to render such 
sentence as in its opinion may be warranted by the 
evidence. State v. Sturm ___--_---------------_. 
Sentence imposed within statutory limits will not be 
disturbed for excessiveness in absence of abuse of 
discretion. State v. Haigh ~--------_------______ 
Fixing of child support and alimony rests in sound 
discretion of court and, in absence of abuse of dis- 
cretion, will not be disturbed. Person v. Person __ 
On appeal of workmen’s compensation case to 
Supreme Court, where there is reasonable competent 
evidence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence; cause will 
be considered de novo in Supreme Court only where 
findings of fact not supported by evidence as dis- 
closed by record. Hartwig v. Educational Service 
Unit: No: 13.2233 4sese ease es ces 
Where punishment of offense created by statute left 
to discretion of court within prescribed limits, sen- 
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26. 


27. 


28. 


29. 


80. 


81. 


32, 


33. 


34. 


35. 


tence prescribed within such limits will not be dis- 
turbed unless there appears to be abuse of such 
discretion. State v. Sanders -.-...-------------- 
Sentence imposed within statutory limits will not 
ordinarily be disturbed in absence of abuse of ju- 
dicial discretion. State v. Duitsman ~---..----~~_- 
Actions in equity on appeal to Supreme Court sub- 
ject to rule that when credible evidence on material 
questions of fact in irreconcilable conflict, it will 
consider fact that trial court observed witnesses and 
their manner of testifying and accepted one version 
of facts rather than other. Harre v. White .__.___ 
Claim of error on ground of ineffective assistance 
of counsel must be supported by record showing that 
counsel’s assistance so grossly inept as to jeopardize 
rights of defendant and shock court by its inad- 
equacy. State v. Kennedy ---------~~-.-.------- 
Voir dire examination of jurors, opening statements, 
and final arguments to jury not customarily in- 
cluded in bill of exceptions, and will not be included 
unless request made to reporter that they be re- 
ported and included. State v. Kennedy -_..______ 
Sentence within statutory limits will not be dis- 
turbed in absence of abuse of discretion. State v. 
Waechter 252252502 254 oo woud tee es 
Unless otherwise prejudicial, error in admission of 
evidence relating to a count upon which was an 
acquittal not ground for reversal. State v. Skinner 
On appeal of action in equity, when credible evi- 
dence on material questions of fact in conflict, 
Supreme Court will consider fact that trial court 
observed witnesses and their manner of testifying 
and accepted one version of facts rather than other. 
Messersmith v. Klein ~-__-----.-___.____._ 
An assignment of error relating to an instruction 
to jury will not be considered in Supreme Court 
unless it was included in motion for new trial. 
Swearingen v. Sloggett ........_.__.-......._ | 
Instructions objected to must be specifically desig- 
nated by: number in motion for new trial in order 
for such alleged error to be considered on appeal; 
otherwise, such instructions will be taken as law of 
case. Swearingen y. Sloggett _........____ 
Order overruling motion for judgment in accordance 
with motion for directed verdict may be reviewed 
on appeal, although no verdict returned by jury. 
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Bailey v.: Williams _:..--.--...-.-.--1---L-=---.- 


Unless abuse of discretion: appears, sentence within 
statutory limits will not be disturbed on appeal. 
State v. Weidenfeller -....-..--.------~--------~-- 
Sentence imposed within statutory limits will not be 
disturbed in absence of abuse of discretion. State 
Wa Sik dos ce eaters susresh wes lece sec deSsics 
In equity, Supreme Court when reviewing findings 
of trial court will, where evidence in conflict, con- 
sider that trial court heard and observed witnesses 
and must have accepted one version of facts rather 
than another. This rule, however, has no applica- 
tion where, although belief of trial court apparent, 
its decision founded upon question of sufficiency of 
evidence and not its credibility. First Nat. Bank 


-y. First Cadeo Corp. ~.---.-------.--.----------- 


Suspension of sentence and granting of probation 
discretionary with trial court, and in absence of 


‘abuse of discretion trial court’s determination will 


not be disturbed. State v. Jurgens -_--.---.-_--- 
Sentence within limits prescribed by statute will not 
be disturbed in absence of abuse of discretion. State 
Voc dureenss 234 .2c hoe oe ot es. 
A holding of Supreme Court on a first appeal be- 
comes law of the case on retrial of same issues 
unless on second trial facts materially and sub- 
stantially different. State v. Jurgens —.--_-.--__ 
In cases involving determinations of child custody, 
findings of trial court, both as to evaluation of 
evidence and as to matter of custody, will not be 
disturbed unless there is clear abuse of discretion. 
lah? v... Gang! oases es oe Se ele ee ees 
Under provisions of Laws 1972, L.B. 820, no-fault 
divorce law, when appeal in action under prior 
divorce statutes filed’ in Supreme Court, it is in- 
vested with original de novo jurisdiction and re- 
quired to disregard judgment of district court and 
make independent determinations of issues presented 
to district court, and therefore the provisions of 
L.B. 820 applicable to such determination by Supreme 
Court. lLienemann v. Lienemann ---__.-..-.-__ 


’ Taking of appeal to Supreme Court in divorce action 


vests it with jurisdiction and requires it to disregard 
judgment and action of district court and enter new, 
independent, and final judgment determining - issues 
of case. -Lienemann v. Lienemann _..2-2------__- 
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45. 
46. 


47. 


8. 
49. 
50. 
51, 


52. 


53. 


. Supreme Court -may = reduce . sentence -. rendered by 
- district’ court .against accused, -when ‘in its.. opinion 
. sentence excessive, and it shall be duty of. Supreme 


Court to render such sentence against accused as 


_in its opinion.may be warranted by. evidence.: State 


Vi, Otros Socssew cose see ole eae ee oe te 
Where punishment of offense left to discretion of 
court within prescribed limits of. statute, sentence 
prescribed within such limits will not be disturbed 
unless there appears to be abuse of such discretion. 
State: vi ‘Stroh: s<. sees secncoecsc eects t ee sece sce 
In error proceeding from inferior: court or “tribunal 
to district court, and on appeal therefrom to Supreme 
Court, error cannot be predicated on sufficiency or 
insufficiency of evidence as matter of law to affirm 
or reverse findings and judgment of inferior court 
or tribunal from which error was prosecuted, unless 
all material and relevant evidence properly pre- 
sented in bill of exceptions. Lanc v. Douglas Coun- 
ty Welfare Administration -_----.....-_-----.--- 
Where alleged errors of law dependent upon evi- 
dence are asserted, it will be conclusively presumed 
that evidence adduced in inferior court or tribunal 
supports judgment or final order therein made in 
absence of proper bill of exceptions. Lanc v. Douglas 
County Welfare Administration ~-....-..--------. 
Provision of statutes requiring plaintiff in error to 
file with his petition authenticated transcript of 
proceedings containing final order sought to be 
reversed, vacated, or modified jurisdictional and 
mandatory. Lance v. Douglas County Welfare Ad- 
ministration: 222.222.2502. 50 -6ie5 2c cee 
Discretion of trial court with respect to changing 
custody of minor children subject to review, but 
determination of the court will not ordinarily be 
disturbed unless there is clear abuse of discretion 
or it is clearly against weight of evidence. Bennett 
v;, Bennett: 2.220525 e on ce 
Fundamental that mandamus is law action and that 
conflicts in evidence or findings of fact based thereon 
will not be disturbed on appeal unless clearly wrong. 
State ex rel. Rittenhouse v. Newman ___-_-__--.- 
Consideration of cause on appeal limited to errors 
assigned and discussed. McClellen v. Dobberstein . 


Not duty of reviewing court to-search record for 
purpose of ascertaining if there is prejudicial error; 
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every reasonable presumption will be indulged in 
favor of correctness ‘of judgment that is entered; 
and any ruling alleged to be prejudicially erroneous 
must be specifically pointed out. ..McClellen v. 
Dobberstein. 22-2... -sscc2 cee csce econ tees saeesucce 
Public defender may apply to court to withdraw 
from representation of defendant on appeal when 
he deems such appeal to be wholly frivolous. State 
Vi Kellogg. sc seesncecousece csc ccw senseless 
If counsel finds his case to be wholly frivolous, 
after conscientious examination of it, he should so 
advise court’ and request permission to withdraw; 
request must, however, be accompanied by brief 
referring to anything in record that might arguably 
support appeal; copy of counsel’s brief should be 
furnished indigent and time allowed him to raise 
any points that he chooses; court - not counsel - 
then proceeds, after full examination of all pro- 
ceedings, to decide whether case wholly frivolous; 
if it so finds, it may grant counsel’s request to 
withdraw. State v. Kellogg --___...__-.______.- 
Rules of practice in district court cannot enter into 
determination of question presented in Supreme 


- Court unless incorporated in bill of exceptions, since 


Supreme Court will not take judicial notice of rules 
of practice of district court. Simmons v. Murray - 
Where record does not show abuse of discretion, 
ruling on motion to transfer under section 25-410, 
R. S. Supp., 1972, will not be disturbed. Johnsen 
Vin, Parks 220 Sc ssslee ensue est eosee shee eset 
Where law action tried to court without jury, find- 
ing of court has effect of jury verdict and will not 
be disturbed unless clearly wrong. First Nat. Bank 
of Omaha v. First Cadco Corp. ~-------------.--- 
Where appears in error proceeding that administra- 
tive agency has acted within its jurisdiction and is 
some competent evidence to sustain its findings and 
order, order of administrative agency will be af- 
firmed. First Nat. Bank of Bellevue v. Southroads 
Bank® 222.225 cs so. hbo e se ee eee 
Finding that statement of accused voluntary will 
not ordinarily be set aside unless finding clearly 
erroneous. State v. Medina ~----.._---.---_--.- 
If there is any element of science or skill in mat- 
ter being investigated before trial jury, not re- 
versible -error for court to admit expert testimony 
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62. 
63. 


64. 


65. 
66. 


67. 


68. 


69. 


thereon, even though element of science slight. 
State v. Medina _------__-_.-------~------------ 
Sentence imposed within statutory limits will not 
be disturbed unless abuse of discretion appears in 
record, State v. Medina ~.-...__.--------------- 
Ruling of trial court on motion for new trial sub- 
ject to review in Supreme Court. Roush v. Ne- 
braska..P.. P, Dist: .=..2225.-.2.2.2-2224----- 2. 
Whether decision was to grant new trial or deny 
one, questions in Supreme Court are, do alleged 
error or errors appear in record, were they called 
to attention of. trial court by motion, and do they 
constitute prejudicial error to party complaining. 
Roush v. Nebraska P. P.. Dist. -----------_------ 
Rules of law will be applied to those assignments 
of error in Supreme Court with same requirements 
whether decision granted or denied new trial. Roush 


-y. Nebraska P. P. Dist, _-..--.------.----------- 


An order granting new trial will be scrutinized 
in Supreme Court with same care as one denying 
new trial. Roush v. Nebraska P. P. Dist. _..-..-_ 
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Where evidence conflicting or where reasonable. . 


minds may draw different inferences or conclusions 
from evidence, within province of jury, or court 
when case tried without jury, to decide issues of 
fact and Supreme Court may not set aside or direct 
verdict in such situation. Libbey-Owens Ford Glass 
Co. v. L & M Paper Co. ~___------~------------- 
In law actions, conflicts in evidence or findings of 
fact will not be disturbed on appeal unless clearly 
wrong. First Nat. Bank & Trust Co. v. Cutright — 
Suspension of sentencing and granting of probation 
discretionary with trial court and in absence of 
abuse of discretion, trial court’s determination will 
not be disturbed. State v. Greco ~--__..---..---- 


Peace officer may arrest person without warrant if 
officer has reasonable cause to believe that person 
has committed misdemeanor and has _ reasonable 
cause to believe that person will not be apprehended 
unless immediately arrested, may cause injury to 
others unless immediately arrested, or may destroy 
or conceal evidence of commission of misdemeanor. 
State v. McCune __.------~--.---------...-----_ 
When officer makes arrest, reasonable for him to 


792 


805 


817 


165 


840 


’ 4. 


INDEX [VoL. 189 


“search ‘person arrested and seize any evidence on ar- 


restee’s person in order to prevent its concealment or 


‘destruction; that justification absent where search 


remote from arrest. State v. McElroy ~.~------- 


- Peace officer may arrest person without warrant 


if he has reasonable cause to believe that felony 
being committed or has been committed. State v. 


~ Brooks: 22. sco occ ost esc cucoscccesscnsece se 


Where peace officer has reasonable cause to believe 
that sale of narcotics taking place inside a resi- 
dence, exigent circumstances may justify his en- 
tering residence for purpose of making arrest with- 
out prior disclosure of his authority and purpose. 
State. -v. Brooks. .........--..55--~..22----- 2... 


Assistance, Writ of. 
Writ of assistance nothing more than process by which 


court of equity finally carries its judgment or decree 
into effect. State Fire Marshal v. Village of Dor- 
chester: 2222025252 2eeS cose kee see Sse beta se 


Associations. 
Section 25-318, R. R. S. 1943, authorizes unincorporated 


association to represent employees in collective bar- 
gaining with employers as well as to sue and be 
sued in name of association; however, before it may 
bring an action in courts of this state, it must 
comply with provisions of section 25-314, R. R. 8S. 
1948. Nebraska Council of Educational Leaders v. 
Nebraska Department of Education ~---..____~--- 


Attorney and Client. 


a 


Public defender may apply to court to withdraw 
from representation of defendant on appeal when 


‘he deems such appeal to be wholly frivolous. State 


Vi. Kellogg: coos elke eels ee lee oes astocs, 
If counsel finds his case to be wholly frivolous, 
after conscientious examination of it, he should so 
advise court and request permission to withdraw; 
request must, however, be accompanied by brief 
referring to anything in record that might arguably 


‘ support appeal; copy of counsel’s brief should be 


furnished indigent and time allowed him to raise 
any points that he chooses; court - not counsel - 


then proceeds, after full examination of all proceed- 


ings, to decide whether case wholly frivolous; if 


876 


692 


592 


464 


811 


692 


Vou. 189] INDEX 


it so finds, it may grant counsel’s request to with- 
draw. State v. Kellogg  _...-_----------------- 


Attorneys at Law. 


1. 


License to practice law in this jurisdiction granted 
on implied understanding that party receiving it 
shall at all times demean himself in proper manner 
and abstain from such practices as cannot fail to 
bring discredit to himself, the profession, and the 
courts. State ex rel. Nebraska State Bar Assn. 
Vi SStrOm: -2-c2c2ek2 cca a ot eet teel ees 
Violation of any ethical standards relating to prac- 
tice of law, or any conduct of an attorney in his 
professional capacity which tends to bring reproach 
on the courts or the legal profession, constitute 
grounds for suspension or disbarment. State ex 
rel. Nebraska State Bar Assn. v. Strom _-----~.-- 
Amount of attorney’s fees allowed rests in sound 
discretion of district court, considering elements of 
amount involved, responsibility assumed, questions 
of law raised, time and labor necessarily required 
in performance of duties, professional diligence and 
skill required, and result of services performed. 
Insurance Co. of North America v. Omaha Paper 
Stock; Ine ses os eee a eee SM ae 
Where an insurer brings action for declaratory 
judgment to have coverage determined and insured 
prevails, latter entitled to attorney’s fee under 
provisions of section 44-359, R. S. Supp. 1972. 
State Farm Mut. Auto. Ins. Co. v. Selders ________ 
Under section 48-118, R. R. S. 19438, where employer 
and employee join in suit against third person, dis- 
trict court has jurisdiction to determine all disputes 
between employer and employee, including setting 
and allocation of attorney’s fees and expenses. 
Gillotte v. Omaha Public Power Dist. -..--_______ 
Under section 48-118, R. R. S. 1948, subrogated 
interest of employer, for computation and allocation 
of fees and expenses, not restricted to workmen’s 
compensation benefits actually paid, but measured 
by workmen’s compensation liability relieved or dis- 
charged by recovery against third party. Gillotte 
v. Omaha Public Power Dist. 


Automobiles. 


Nebraska Implied Consent Law constitutional. State 
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v, Williams. -----~-..---------+------------------ 127 


Bailments. 
1. Generally, agreement to return identical property 
makes contract one of bailment and not of sale, 
and title to property not changed. Simpkins v. 
; Ritter: 225+ -32o3536s-20 h eae nse. 644 
2, It is very essence of contract of bailment that it 
shall contemplate return of property bailed. Simp- 
kins: ‘v: Ritter ~c2..223. 5502 ee ck See es 644 
3. Term “bailment” comprehensively defined as delivery 
‘of personalty for some particular purpose, or, on 
mere deposit, upon contract, express or implied, 
that after purpose has been fulfilled it shall be 
redelivered to person who delivered it or otherwise 
dealt with according to his directions, or kept until 
he reclaims it, as the case may be. Simpkins v. 
Ritter - 52s 2osS2t 2600S Steck ete 644 


Banks and Banking. 

1. Order of Department of Bankirig denying applica- 
tion for bank charter does not amount to adjudica- 
tion for future and is not res judicata as to another 
application of same nature subsequently filed. First 
Nat. Bank of Bellevue v. Southroads Bank ~__-____ 748 

2. Under section 4-406 (3), U-.C.C., lack of ordinary 
care on part of drawee bank in paying items may 
be established by proof that bank’s employees failed 
to exercise care in processing the items. First 
Nat. Bank & Trust Co. v. Cutright ~-.___---.-___ 805 


Bills and Notes. 

1. Although Installment Loan Act applies primarily 
to those who have been licensed under the act, its 
inhibitory provisions apply to nonlicensees as well. 
Seldin v. Northland Mortgage Co. ~-_--_---_--__- 175 

2. Real question of whether transaction installment 
loan is question for trier of fact under the circum- 
stances. Seldin v. Northland Mortgage Co. ______ 175 


Boundaries. ; ; : 

1. When fence constructed as boundary line between 

, two properties, and parties claim ownership of 
land up to fence for full statutory period and not 
interrupted in their possession or control .during.-. 

.», that, time, . they, will,. by. adverse .. possession, gain 
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‘Buildings. : 
Not negligence to maintain, under appropriate circum- 


- title to such land as may have been improperly 
enclosed with their own. Abood v. Johnson ~_--~- 


Where location and boundaries of county zoning 


district can be determined only from an official - 


zoning map or maps, maps must contain sufficient 
information to permit person of ordinary intelligence 
to locate on map any specific legally described tract 
of land, and to determine with reasonable accuracy 
and precision boundaries of any zoning district. 
Deans “v;: “West: :cis-c220 se5cee-cscctceecs ee cces 
Failure to comply with statutory requirements for 
publication of official county. zoning map prevents 
zoning regulations, of which map a part, from be- 
coming valid, effective, or enforceable, at least 
where boundaries of zoning districts can only be 
determined from map. Deans v. West --.-...----- 


stances, different levels and approaches to places 
of business. Graham v. Simplex Motor Rebuilders, 
ING; sose2 nas scssseseoes aces siece Slee ekse Sousa 


Classification. 
Public utility may classify its users for rate pur- | 


1, 


poses if classification reasonable and not unjustly 
discriminatory. Reimer v. City of O’Neill ~__.__ 
Hotels and motels may be classified separately 
from trailer courts and apartment houses for pur- 
pose of fixing rates for water and sewer service. 
Reimer v. City of O’Neill -~--.--.------_________ 
Municipality furnishing water and sewer service to 
its residents must treat all customers in same class 
equally. Reimer v. City of O’Neill ~---..--_.____ 
Legislature may classify for purposes of legisla- 
tion if classification rests upon substantial dif- 
ference of situation or circumstance. Pepsi Cola 
Bottling Co. v. Peters .-.---..---._----.__ 
Reasonable classification under federal constitu- 
tional guarantee of equal protection includes all 
persons in similar situations with respect to pur- 


pose of the law. Norden Laboratories, Inc. v. Coun- 


ty Board of Equalization ----.-_._.-------_--.-- 


Clerks of Court. 
All records in juvenile court. pertaining: to. proceed- 


843 


518 


518 


507 


161 


151 


161 


271 


487 
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ings relating to a particular child may be filed to- 
gether. State v. Miller .-_..-._----.- wane anna == 383 


Collective Bargaining. 

Section 25-313, R. R. S. 1943, authorizes unincor- 
porated association to represent employees in col- 
lective bargaining with employers as well as to sue 
and be sued in name of association; however, be- 
fore it may bring an action in courts of this state, 
it must comply with provisions of section 25-314, 

R. R. S. 1943. Nebraska Council of Educational 
Leaders v. Nebraska Department of Education -.. 811 


Common Law. 
Statutory provisions may cut across issue and claim 
preclusion at common law. Pedersen v. Westroads, 
Ine, at aSsbesose Sooo s So ess assess Se Sees 236 


Compromise and Settlement. 
Parol agreement of compromise which has been ex- 
ecuted is of equal effect with one in writing. Sim- 
mons’ -v. Murray \2s2-.5222266-. cess ecnee clases 695 


Confessions. 

1. In determining admissibility of confession, all evi- 

dence on subject must be considered and mere fact 

that evidence conflicting not a bar to its admission. 
State v. Hutchison ~-_-_-----__--_----_-.--------_- 158 

2. When accused has been informed of his constitu- 

tional rights and thereafter freely and voluntarily 

confesses, confession ordinarily admissible in evi- 
dence. State v. Hutchison .--.--------._-------.~ 158 

8. Doctrine of Miranda v. Arizona comes into play 

when individual first subjected to police interroga- 
tion while in custody. State v. Moore --__-_-.---_ 354 

4, If person in custody indicates that he wishes as- 

sistance of counsel before an interrogation, author- 

ities cannot ignore that request and he must be of- 
fered counsel. State v. Moore --.----_---..----._- 354 

’ 5. Once Miranda warnings have been given, procedure 

clear; if individual indicates prior to or during ques- 

tioning that he wishes to remain silent, interroga- 
tion must cease. State v. Moore -_--_... --_._. 354 

6. If individual held for interrogation by police states 

that he wants an attorney, interrogation must cease 

until an attorney present and person must have 
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10. 


opportunity to confer with attorney and to have 
him present during subsequent questioning. -State 
Vi Moore 222 ss 2.be 6 secccl ee sec sssace bocce 
Express declaration that individual held for inter- 
rogation by police willing to make statement and 
to do so without attorney being present, followed 
closely by statement, may constitute waiver of 
privilege against self-incrimination and right to 
counsel. State v. Moore ~-.--------------------- 
That police who knew that defendant was repre- 
sented by attorney and failed to give attorney 
notice of intended interview of defendant did not 


_under evidence in this case make inadmissible state- 


ments made by defendant because violative of right 
to counsel where defendant clearly, intelligently, 
knowingly, and voluntarily waived his. right to have 
counsel present. State v. Moore ~-_--..---.------- 
Where evidence as to what occurred immediately 
prior to and at time of making of confession shows 
that it was freely and voluntarily made and ex- 
cludes hypothesis of improper inducements or 
threats, confession is voluntary. and may be re- 
ceived. State v. Medina --_--------------------- 
Finding that statement of accused voluntary will 
not ordinarily be set aside unless finding clearly 
erroneous. State v. Medina -.__-.--------------.- 


Constitutional Law. 


1. 


Municipal corporation may not, without sanction 
of state by constitutional provision or legislative 
enactment, annex territory to its corporate area or 
change its boundaries. State ex rel. Andersen v. 
Leahy: 220 sic asasdcoceiwwesseescoesssleescéasecs 
It is only violation or infringement of constitutional 
rights which is cognizable under Post Conviction 
Act. State v. Williams ~_.-._..----.-.._...- -__. 
Fifth Amendment privilege against self-incrimina- 
tion protects accused only from being compelled to 
testify against himself or otherwise provide State 
with evidence of testimonial or communicative 
nature, and withdrawal of body fluid and use of 
its analysis does not involve compulsion. State 
Ve Willlams:.Ucuckecce teu tek ete eee, 
Nebraska Implied Consent Law constitutional. State 
Ve. Williams” wooo sooo oo So ee ee 


Imposition of sentence of 10 to 15 years ~which 
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sentence to be consecutive to life. sentence -prev- 
iously imposed for unrelated crime not a cruel and 
unusual punishment such as to be in conflict with 
Eighth Amendment to Constitution of United States. 
State v. Crooks _.--._.-_-__-_---_--------- eee 
If an act complete and independent in itself, it 
may incidentally amend, modify, or have impact 
upon provisions of existing statutes without con- 
troverting provisions of Constitution relating to 
amendments set out in Article III, section 14. 
Bodenstedt v. Rickers ~.----.-----.-------------- 


If statute subject to more than one reasonable con- 


struction, court will adopt one which will make act 
constitutional. Bodenstedt v. Rickers ---------~- 
Implied Consent Law, enacted in 1971, constitu- 
tional. State v. Manley __---__----_.---------. 


‘Fifth Amendment privilege protects accused from 


being compelled to testify against himself only -as 
to evidence of testimonial or communicative nature. 
State v. Manley --~-----~ -.---..-----_.----.----. 
Withdrawal of blood, and use of analysis in evi- 
dence, does not involve compulsion within Fifth 
Amendment. State v. Manley ---------------_--- 
Duty of Supreme Court to give a statute an inter- 
pretation which meets constitutional requirements 
if it can. State v. Manley -----~-..--....--._-. 
Depressant and Stimulant Drugs Act of 1967 did 
not violate Article III, section 14, Constitution of 
Nebraska. State v. Waechter --.._..--._.---_--_. 
Free port law in force in 1969 did not violate state 
constitutional provisions for uniformity and against 
special privileges. Norden Laboratories, Inc. v. 
County Board of Equalization ~....--..-._______ 
Reasonable classification under federal constitu- 
tional guarantee of equal protection includes all 
persons in similar situations with respect to purpose 
of the law. Norden Laboratories, Inc. v. County 
Board of Equalization ~----___.--.--._.____.___ 
Section 28-1011.15, R. S. Supp., 1972, held con- 
stitutional. State v. Skinner ~-...---_._-________ 
Statute that (1) proscribes unreasonable interfer- 
ence or obstruction by conduct intertwined with 


- expression. and. association and (2) vindicates im- 
_ portant interests of society not void for “over- 


breadth.” State .v. Sullivan --.-- 20-2 2-1_ 
Criminal sentence in which court considered prior 
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18. 


19. 


21. 


Contempt. 


time spent by defendant in custody may be con- 
sistent with- state .and federal constitutional guar- 
antees of. due process and with. federal . constitu- 
tional guarantee. of equal protection, although record 
at sentencing hearing . enent on. subject. ‘State v 


» “Nelson: ci ueeG ule ee esto eed ahs ele eee eS 


Wherever an individual may Taebek. Maschable 
expectation of privacy he ought to be free-from 
unconstitutional governmental intrusion. State v. 
Nichols; --c222.20 be oe ee a eet 


. Section 28-921, R. S. Supp., 1972, .not unconstitu- 


tionally vague nor is it unconstitutional for failure 


. to prescribe procedure for its enforcement. State 


vy: Little. Art: ‘Corp: -.i-2s--s2o5-22n2sce 4 esl cece 


‘Where single copy of film seized for sole purpose 


of preserving it for evidence in criminal action, such 


seizure does not violate First Amendment. State. 


v. Little Art Corp. ..---------------------------- 
Obscenity is not subject to protection of First 
Amendment, State v. Little Art Corp. --.-.-.--- 


Principle well established that an appellate court 
may dismiss an appeal for contumacious violation 
of an order of court; one who flouts order of court 
not in position to seek judicial assistance.- Kart- 
man v. Cook ~..----.. BeisighussaWacchtasseneceus 
Contempt proceedings are in their nature criminal, 
and no intendments will be indulged in to support 
a conviction. Halverson v. Halverson ___-...___- 


- Before a person may be said to be in contempt 


of court for failure to pay amounts fixed in decree 
of divorce for ‘support of children, evidence must 
disclose not only failure to comply with decree but 
also that failure was willful. Halverson v. Halver- 
SOR. a. cue cusnecefe css eee cb e eek oes tS 


Continuances. 


“1, 


From and after 7 days after November-24, 1972, 
general finding of a trial court that: “good cause” 
has existed under provisions of section 29-1207 
(4) (f), R.S. Supp., 1971, for extending beyond 
6 months from the filing of information the period 


-for bringing ‘defendant to trial will no longer suf- 


fice, and trial court will.from that time on be re- 
quired to make specific findings as to the cause.‘or 


847, 
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causes of such extensions and the period of exten- 
sion attributable to such causes; substantial pre- 
ponderance of evidence must support such findings, 
State v. Alvarez 
State:'v.. Brown ..2 acs suctoceccscCedkntl ccs oles 
Application for continuance addressed to sound dis- 
cretion of trial court and its ruling thereon will 
not be disturbed unless it appears that rights of 
defendant were prejudiced thereby. State v. Ken- 
Medy {2c ich cose esha oa sa ee es 
Motion for continuance addressed to sound discre- 
tion of court, and, in absence of abuse of discre~- 
tion, its denial not error. State v. Craig —~-..... 
Request for continuance or recess addressed to 
sound discretion of trial judge. State v. McCown — 


County boards usually given authority to make all 
contracts necessary and incident to management of 
interests of county, and may stipulate as to man- 
ner in which such contracts to be performed and 
contract with ministerial officers of county, unless 
such contracts prohibited by statute. Thiles v. County 
Board of Sarpy County -_.---_------------------. 
County boards may not hire person to perform 
(1) unauthorized acts, (2) official discretionary 


- duties of board, or (8) statutory official duties of 


board or another county or state official. County 
boards with such limitations have implied power to 
employ such agents and servants as required for 
county: purposes and not otherwise provided for by 
statute or Constitution; wisdom and expediency of 
making particular contract of employment within 
exclusive discretion of board; and where only part 
of services contracted for in particular case within 


-power-of board to engage, contract nevertheless 


valid as to that part. Thiles v. County Board of 
Sarpy County --.------------------------------~ 
County budget act does not apply to contracts exe- 
cuted by county board of commissioners. Thiles v. 
County Board of Sarpy County ~..--------------- 
Contract, although in violation of statute, will not 
be declared void if was not intent of Legislature to 
make it illegal and void. Thiles v. County Board of 


- Sarpy County  -------------.-------------------- 


To invalidate contract for illegality, illegality must 


281 
297 


495 
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10. 


11. 


be inherent and not merely collateral. Thiles v. 
County Board of Sarpy County ~-----.----------- 
No insurance policy or certificate of any kind shall 
be issued or delivered in Nebraska unless and until 
copy of form thereof has been filed with Depart- 
ment of Insurance and approved by it. Workman 
v. Great Plains Ins. Co., Inc. ~------------------- 
Cited statute does not prohibit insurance company 
from printing in or attaching to insurance policy 
additional or altered terms or conditions not found 
in standard approved form, provided they are not 
inconsistent with or waiver of any of provisions of 
such authorized approved form; provisions not in 
conflict with provisions of such approved form may 
be added when necessary to express terms of con- 
tract of insurance which is authorized. Workman 
v. Great Plains Ins. Co., Ine. _---._-------------~--- 
Under Uniform Commercial Code, where goods de- 
livered to buyer under contract for sale and physi- 
eally received by him, they are in his possession. 
North Platte State Bank v. Production Credit Assn. 
Language in construction contract, prepared by 
owner, that quality of embankment materials in 
certain designated sites “will be acceptable in gen- 
eral,” accompanied by language which provides “the 
contractor shall determine for himself the amount 
of selective excavation, blending. screening, mix- 
ing, and other work required to provide a finished 
product meeting the specifications,” and which au- 
thorized the owner’s engineer to “reject portions 
of the deposit as unacceptable,” does not constitute 
representation by owner to contractor that quality 
such that material can be excavated and processed 
without undue difficulty; neither does such lan- 
guage prevent owner from waiving specifications 
on quality. Knight Bros., Inc. v. State _---___--____ 


- Specifications in construction contract containing 


test borings of site for embankment materials and 
which contain the following language: ‘No guarantee 
is made regarding the nature of the material at 
points other than locations sampled,” expressly nega- 


‘tives warranty of quality except as shown by test 


borings. Knight Bros., Inc. v. State _._____-.-__-- 
Risk of unexpected cost and difficulty in performance 
of construction contracts usually carried by build- 
ing contractor. Employing owner may make repre- 
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44 


64 


64 


850: 


12. 


13. 
14, 


15. 


16. 
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sentations or warranties; parties may by agreement 
allocate such risks as they see fit. Every case stands 
on its own legs; and is no rule of law with an answer 
mechanically determined. Knight Bros., Inc. v. State 
If contract fairly entered into by experienced 
builder, fact that portion of work proves to be more 
expensive than estimated does not entitle builder, 
in absence of fraud or mistake, to any allowance be- 
yond contract price. Knight Bros., Inc. v. State _..- 
Provision of a contract is ambiguous when, consid- 
ered with other pertinent provisions as a whole, it 
is capable of being understood in more senses than 
one. Knight Bros., Inc. v. State ___.-------.---- 
When a contract is ambiguous, court must determine 
parties’ intent and ambiguity must be resolved so as 
to give effect to that intent. Knight Bros., Inc. v. 
State: 22sec i ee Se cee 
Interpretation given a contract by parties them- 
selves while engaged in their performance of it is 
one of best indications of their true intent and should 
be given great, if not controlling, influence, and 
court should ordinarily enforce such construction. 
Knight Bros., Inc. v. State __-.____-_-.--------_---- 
Where evidence relating to ambiguities and contra- 
dictory provisions in a written contract is conflicting, 
interpretation to be given contract is for jury. Knight 
Bros., Inc. v. State _..-.-...-.___----_-._- ae Rahs 
If a condition of obligor’s duty is that he be satis- 
fied with obligee’s performance, an interpretation 
is preferred under which condition occurs, provided 
a reasonable man in position of obligor would be 
satisfied and such a test is practicable. Nebraska 
Panhandle Community Action Agency, Inc, v. 
StPange. (25-4242 70. ecoe eco seeds 
Present a condition in employment contract that ob- 
ligor be satisfied with obligee’s performance, if 
agreement leaves no doubt that honest satisfaction 
and nor more is meant, condition does not occur if 
the obligor is honestly, even though unreasonably, 
dissatisfied. Nebraska Panhandle Community Action 
Agency, Inc. v. Strange ------------------.------- 
Whére a condition of obligor’s duty is that he be 
satisfied with obligee’s performance, mere statement 
of obligor that he is not satisfied not conclusive. 
Nebraska Panhandle Community Action Agency, Inc. 
Ve. PAN ge! 2222 nose lee ee ee ce LL es 
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‘20. Interpretation given contract by parties themselves 
_ while engaged in ‘performance of it- one of the best 
indications of true intent of contract; ordinarily, such 
construction of contract should be enforced. Simon 
: v, Omaha ‘P: -P: Dist:. s2ccs2e ce teseet ee atessescl ls 183 
21. Ordinarily, an agent only liable to his principal for 
mere breach of his contract with such principal; but 
if in course of his agency he undertakes as part of 
‘-° . . his contract to render service to his principal of type 
which he should recognize as necessary for protection 
of third persons, he must exercise reasonable care 
in performance .of undertaking. Simon v. -Omaha 
Pi; Ps. DiSti s2ceoe te ao boone eos ie ee . 183 
22. Mere failure of surviving wife to tender back sup- 
: port or other payments received by her under terms 
: of property settlement agreement entered into in con- 
nection with action for divorce does not by itself 
estop surviving spouse from denying finality of di- 
eres vorce decree and from claiming her statutory rights 
in estate of husband where he dies before divorce 
becomes final. Bassett v. First Nat. Bank & Trust 
Cob coe Ss bee woe et oe en a eee 206 
23. Property settlement agreement entered into in con- 
nection. with and to facilitate action for divorce, and 
conditioned upon divorce being granted and approval 
of court, has no viability independent of finality of 
decree of divorce, and where one of parties dies 
before divorce becomes final, rights of inheritance 
and statutory allowances not barred by property 
settlement agreement. Bassett v. First Nat. Bank & 
: Trusts Co; (2c ee co Ne ee 206 
24. Rule is that there can be no implied contract where 
there is express ‘agreement between partiés rela- 
tive to same subject nfatter. Roth v. Lieske _.._____ 216 
‘25. Parol evidence generally admissible when offered for 
: purpose of explaining and showing true nature. of 
transaction between parties. Cedars Corp. v. H. 
Krasne &-Son, Inc. ~--__-..-------__ ee 220 
26. General rule that, in absence of anything to indicate 
. contrary intention, instruments executed at same 
: : time by same parties for same purpose and in course 
of same transaction are, in eye of the law, one in- 
strument and will be read and construed together 
as if they were as much one in form as they are 
in substance. Cedars Corp. v. H. Krasne & Son, Inc. 220 


27. Consent decree transferring assets and liabilities 
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of sanitary and improvement district to City of 
Omaha upon annexation of land of district may be 
insufficient to constitute waiver or claim preclusion 
of beneficiary rights of Omaha under private cove- 
nants relating to rezoning. Pedersen v. Westroads, 
Ine; -escieistacs (Slot ecce eases tee 
In ambiguous contract, court may look at preliminary 
negotiations to determine intent of parties. Hal- 
bert v. Food Host U. S. A., Ine. _----.---___-___-_- 
Simple promise to pay money not made impossible 
of performance by death or illness of either debtor 
or creditor. Hasemann v. Hasemann _..___...__~ 
Parties to contract can, by express terms, make their 
mutual duties terminate upon death of one of them, 
even though promised performances not personal. 
Hasemann v. Hasemann -..-.-~---.----._-.-..---- 
Intention of parties to written contract expressed 
in unambiguous terms must be determined from its 
contents. Kingery Constr. Co. v. Board of Regents 
Officers or shareholders upon selling their individual 
shares may make reasonable restrictive agreements 
not to compete with the corporation. Antrim v. Pitt- 
Man ssi S52 Sassen ees es oleae cases 
In sale of corporate shares a common law test of 
reasonableness of covenant not to compete is whether 
seller’s opening a business of his own would sub- 
stantially affect corporate good will. Antrim v. 
Pittman , 30255 2°22 ese 0 os ee 
At common law, invalidity of promise not to compete 
does not depend upon proof of actual harm. Antrim 
Ve-Pittman: << Senco 2 ccc oe coho Soe ce eee 
Under Uniform Commercial Code, remedy of re- 
plevin not available to buyer of goods that have not 
been identified to contract. Putnam Ranches, Inc. 
VW; (Corklev i200 os Reese eee 


If value of property conveyed exceeds amount of 
encumbrances thereon, agreement by grantee to pay 
off encumbrances not valuable consideration as 
against grantor’s creditors; ability of grantee to pay 
encumbrance also fact to be considered. First Nat. 
Bank v. First Cadeo Corp. ~----------------~---- 
Parol evidence inadmissible to vary written agree- 
ment complete on its face. First Nat. Bank v. Hull 
Filling of blanks in written instrument not, strictly 
speaking, alteration of instrument; where blank 
filled in after execution and delivery of written in- 
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39. 


40. 


41. 


42. 


43. 


44, 


45. 


46. 


47. 


strument, it is question of authority to do so. First 
Nat...Bank <v.c Hall 2. = 222-300 2ee betes tcc gtcs 
Right to fill blanks in written instruments after 
execution and delivery based upon assumption of con- 
sent, in absence of specific instructions, and leaving 
of such blanks considered to imply authority to fill 
them, and creates an agency in receiver to do so in 
way contemplated by maker. First Nat. Bank v. Hull 
To require discharge of a party to a written instru- 
ment on ground of alteration, must appear that al- 
teration was both material and fraudulent. First 
Nat... Bank’. Hull 2 <2 2-2 o2eoce asec se ete ek 
Where an instrument has been executed in duplicate, 
unauthorized alteration of one of copies does not or- 
dinarily affect validity, operation, or effect of other 
copy. First Nat. Bank v. Hull ~-.----_-..--_.-_- 
L.B. 1409, Laws 1969, c. 846, p. 3185, did not author- 
ize metropolitan city to enter into agreement with 
Board of Regents of University of Nebraska for 
joint use of park property. Gallagher v. City of 
Omaha.” dees222 Sassen ee ewe ee eee 
In absence of statutory authority, a city has no 
power to enter into contracts which curtail or pro- 
hibit its exercise of legislative or administrative au- 
thority. Gallagher v. City of Omaha ----___-_----- 
Insurer under an aircraft insurance policy may law- 
fully exclude certain risks from coverage of its 
policy and where damage occurs during operation of 
insured aircraft under circumstances as to which 
policy excludes coverage, there is no coverage. Oma- 
ha Sky Divers Parachute Club, Inc. v. Ranger Ins. 
COs, ces vsse eee tt sans Se ee 
Under aircraft insurance policy that excludes cov- 
erage while aircraft operated in flight by other than 
a pilot or pilots holding valid and effective pilot and 
medical certificates, there is no coverage where a 
pilot’s medical certificate lapsed 5 months before 
an accident occurred. Omaha Sky Divers Parachute 
Club, Inc. v. Ranger Ins. Co. ___--_.-.---_-----.--- 
Objectively reasonable expectations of beneficiary- 
insured relating to terms of his insurance contract 
will ordinarily be honored. Bracy v. American Fam- 
ily Mut:,.Ims.( C0. s.s222 22525. scale eee Seen eke s 
Purpose of insurer against liability for medical pay- 
ments in automobile policy may be not to make medi- 
cal payments to insured who is injured in another 
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vehicle owned by insured but not insured under pol- 
icy. Bracy v. American Family Mut. Ins. Co, ----_~ 
Generally, agreement to return identical property 
makes contract one of bailment and not of sale, and 
title to property not changed. Simpkins v. Ritter -. 


‘It is very essence of contract of bailment that it 


shall contemplate return of property bailed. Simp- 
kins: v. Ritter <.2c. 2.256 se censsece eee een at 
Term “bailment” comprehensively defined as delivery 
of personalty for some particular purpose, or on 
mere deposit, upon contract, express or implied, that 
after purpose has been fulfilled it shall be redeliv- 
ered to person who delivered it or otherwise dealt 
with according to his directions, or kept until he 
reclaims it, as the case may be. Simpkins v. Ritter 
Parol agreement of compromise which has been 
executed is of equal effect with one in writing. Sim- 
mons. ‘Vv. ‘Murray o..22:-.2-2<+--s-4-22 onc eeeees 
When an act or agreement of beneficiary of spend- 
thrift trust would disappoint or frustrate purposes 
of settlor by diverting property or income from pur- 
pose prescribed, such act or agreement void ab in- 
itio. First Nat. Bank of Omaha v. First Cadco Corp. 


Substances. 

In absence of legislative declaration 6 contrary, 
quantity with a potential for abuse not essential 
element of offense of unlawful possession of con- 
trolled substance. State v. McElroy --..-----~-~- 
Depressant and Stimulant Drugs Act of 1967 did 


“not violate Article III, section 14, Constitution of 


Conversion. 


A. 


Nebraska. State v. Waechter ~----__------------. 
Party who claims that an exception contained in 
Depressant and Stimulant Drugs Act: is applicable 
to him has burden of proof to establish that ex- 
ception is applicable. State v. Waechter ~---.--_- 


Holder of security interest is real party in interest 


‘in action in trover or conversion to recover for 


property “ subject to sécurity interest and wrong- 
fully converted. South Omaha Production Credit 
Assn. v. Tyson’s Ine. ~------------~---_--------- 
Purchaser of collateral which refuses to pay pur- 
chase price guilty of conversion. South Omaha Pro- 
duction Credit Assn. v. Tyson’s Inc. ~-.___-_----.. 
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Counties. 
1, 


‘Under Nebraska - Nonprofit Cote aden ‘Act, ‘the 
Economic Opportunity Act, of 1964, as amended, 
and administrative regulations, ‘aiilese _particular 
facts require it, Supreme Court will not review 
validity of resolutions in which board of directors 


_ of corporate administrator of programs under Eco- 


nomic Opportunity Act of 1964, as amended, ter- 
minates its employees. Nebraska Panhandle Com- 
munity Action Agency, Inc. v. Strange --...----- 
Officers or shareholders upon selling their indivi- 
dual shares may make reasonable restrictive agree- 
ments not to compete with the corporation. Antrim 
V... Pittman ns. ooo co eee scse sete lessrecccice 
Conveyance in fraud of creditors may be effected 
by organization of corporation and transfer of prop~ 
erty to it with intent to hinder, delay, or defraud 
creditors. First Nat. Bank v. First Cadco Corp. -- 


County commissioners clothed with powers express- 
ly conferred upon them by statute and also such 
powers as are requisite to enable them to discharge 
official duties devolved upon them by law. Thiles 
yv. County Board of Sarpy County --.___--..----.- 
County boards usually given authority to make: all 
contracts necessary and incident to management of 
interests of county, and may stipulate as to manner 
in which such contracts to be performed and con- 
tract with ministerial officers of county, unless such 
contracts prohibited by statute. Thiles v. County 
Board of Sarpy County ----------_-.------------ 
County boards may not hire person to perform -(1) 
unauthorized acts, (2) official discretionary duties 
of board, or (3) statutory official duties of board 
or another county or state official. County boards 


‘with such limitations have implied power to em- 


ploy such agents and servants as required for county 


‘purposes and not otherwise provided for by statute 
’ or Constitution; wisdom and expediency of making 


particular contract of employment within . exclu- 
sive discretion of board; and where only part of 
services contracted for in particular case’ within 


-power-of board. to engage, contract nevertheless 
valid as to that part. Thiles v. County Board of 
: Sarpy. County. .---. ee pe Ee aaa ET eee eee 
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County budget act does not apply to contracts 
executed by county board of commissioners. Thiles 
v. County Board of Sarpy County ----------.---- 
In action against county commissioners pursuant 
to statute to recover money allegedly expended un- 
lawfully after annual tax levy, must be shown not 
only that warrants in excess of 85 per cent of 
amount levied by tax for current year issued, but 
also that was no money in proper fund for their 
payment. Thiles v. County Board of Sarpy County 
Contract, although in violation of statute, will not 
be declared void if was not intent of Legislature 
to make it illegal and void. Thiles v. County Board 
of Sarpy County ~~~... ~.-_.-.-.-.-------.~_-- 
To invalidate contract for illegality, illegality must 
be inherent and not merely collateral. Thiles v. 
County Board of Sarpy County —--.-----_--------- 
Timely objection by litigant with standing may 
nullify rezoning resolution by county board that has 
not adopted comprehensive development plan con- 
formable to statute. Bagley v. County of Sarpy -. 
Under statutory provisions enacted in 1967, county 
engaged in zoning or rezoning ought to adopt com- 
prehensive development plan within reasonable time. 
Bagley v. County of Sarpy ------~----------.---- 
County board is only “authority” whose approval 
required for payment of tax refund claim under 
section 77-1734.01, R. R. S. 1943; failure to transmit 
copy of claim to other taxing entities does not de- 
prive county board of jurisdiction and authority to 
determine and approve proper claim. School Dist. 
of Minatare v. County of Scotts Bluff ~...--.____. 
Section 77-1737, R. R. S. 1948, providing that county 
board does not have power to release, discharge, 
remit, or commute taxes for any reason, does not 
prevent proper authority from refunding taxes as 
authorized by any specific tax refund statute. School 
Dist. of Minatare v. County of Scotts Bluff ~_____ 
Timely objection by litigant with standing may 
nullify zoning regulations purportedly adopted by 
county board that has not adopted comprehensive 
development plan conformable to statute. Deans 
Ws. (West: 2-20-30 ot een ee Ee 
Where location and boundaries of county zoning 
district can be determined only from an official 
zoning map or maps, maps must contain sufficient 
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information to permit person of ordinary’ intelli- 
gence to locate on map any specific legally de- 
scribed tract of land, and to determine with rea- 


sonable accuracy and precision boundaries of any: 


zoning district. Deans. vy. West ~---.-----.---.-. 


County Officers and Employees. 


In action against county commissioners pursuant to 


statute to recover money allegedly expended un- 
lawfully after annual tax levy, must be shown not 
only that warrants in excess of 85 per cent of 
amount levied by tax for current year issued, but 
also that was no money in proper fund for their 
payment. Thiles v. County Board of Sarpy County - 


Court of Industrial Relations. 


1. 


Cited statute establishes right of any labor organ- 
ization organized under provisions of the act to file 
petition with Court of Industrial Relations invok- 
ing its jurisdiction when any industrial dispute 
exists between parties as set forth in the act. 
Mid-Plains Education Assn. vy. Mid-Plains Nebraska 
Tech; College: s2sc2sccceu cc eece ce ceens eee ec ee 
When school district refuses to recognize employees’ 
association authorized to act for it, it has ex- 
hausted all remedies under Teachers’ Professional 
Negotiations Act, and Court of Industrial Relations 
acquires jurisdiction. Sidney Education Assn. v. 
School Dist. of Sidney ~-.-__.-__- Etat oe Se es Tes 
Employees covered by Teachers’ Professional Nego- 
tiations Act must await exhaustion of that act before 
invoking jurisdiction of Court of Industrial Relations, 
but this does not deny them right to invoke that ju- 
risdiction. Sidney Education Assn. v. School Dist. of 
Nldney: 22 sse-ss esas cece see heeds ees elu 
All industrial disputes involving governmental serv- 
ice, service of a public utility, or other disputes as 
Legislature may provide shall be settled by invoking 
jurisdiction of Court of Industrial Relations. Ne- 
braska Dept. of Roads Employees Assn. v. Depart- 
ment’ of: ‘Roads: 222-525-025 --osc2cSe ek ec ec 
A uniquely personal termination of employment does 
not constitute an industrial dispute. Nebraska Dept. 
of Roads Employees Assn. v. Department of Roads 
Where court has no jurisdiction of subject matter 
of action, all proceedings in such action void. Ne- 
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braska Dept. of Roads Employees Assn. v. Depart- 
ment:.of ‘RoadsS.is-22 2-2 s2S0200 dolce eee cece 


When a contract is ambiguous, court must deter- 
mine parties’ intent and ambiguity must be resolved 
so as to give effect to that intent. Knight Bros., 
Ine. Vi. State sw cleccescseasseecnsassccencsescceees 
Interpretation given a contract by parties them- 
selves while engaged in their performance of it is 
one of best indications of their true intent and should 
be given great, if not controlling, influence, and court 
should ordinarily enforce such construction. Knight 
Bros., Inc. v. State -..-....----------------..---- 
In construction of a statute, courts must consider 
preexisting law and any other laws relating to 
same subject. Seldin v. Northland Mortgage Co. -- 
Courts should not give interpretation to a statute 
which would have effect of nullifying another stat- 
ute when obviously that was not clear legislative in- 
tent. Seldin v. Northland Mortgage Co. ---------- 


_ Findings of court in law action in which jury waived 


have effect of verdict of jury and will not be dis- 
turbed on appeal unless clearly wrong. Insurance 
Co. of North America v. Omaha Paper Stock, Inc. 
All records in juvenile court pertaining to proceed- 
ings relating to a particular child may be filed 
together. State v. Miller ----.-__...------------- 
Juvenile court presumed to disregard all irrelevant 
matters in determining whether a child is a delin- 
quent child. State v. Miller _.-______.._--___.__-- 
In a disposition hearing, juvenile court may consider 
all previous matters in juvenile court pertaining to 
the child. State v. Miller _.--..------------_---_- 
To extent that courts may have power to review ac- 
tion of professional examining board in its refusal 
to recommend reinstatement under provisions of 
section 71-155, R. R. S. 1943, of license which has 
earlier been revoked, Supreme Court has no right 
to compel discretionary power of that public board 
unless its action arbitrary or capricious. Coil v. 
Department of Health ~.-_------.-.-_-_--.__-_--- 
Rules of practice in district court cannot enter into 
determination of question presented in Supreme 
Court unless incorporated in bill of exceptions, since 
Supreme Court will not take judicial notice of rules 
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of practice of district court. Simmons v. Murray _- 


Creditors’ Suits. 


1. 


Question of fraudulent intent in all cases ‘arising 
under provisions of section 86-401, R. R. S. 1943, 
is question of fact, and not of law. First Nat. Bank 
v. First Cadco Corp, -------..------------------- 


Creditor may usually follow and subject to his claim 


the fund or proceeds resulting from fraudulent con- 
veyance and may pursue same into any property 
in which it may have been invested, so far as it 
can be found. First Nat. Bank v. First Cadeo Corp. 
Provisions of sections 36-401 to 36-409, R. R. S. 
1943, do not impair title of purchaser for valuable 
consideration unless purchaser had previous notice 
of fraudulent intent of his immediate grantor, or 
of frauds rendering void title of grantor. First Nat. 
Bank v. First Cadeo Corp. ~----------~---------- 
Conveyance in consideration of an agreement for 
future support may, where it has effect of hinder- 
ing, delaying, or defrauding creditors, be evidence 
of fraudulent intent. First Nat. Bank v. First Cadco 
Corp: ieeaeea iste elect ee eee es 
If value of property conveyed exceeds amount of 
encumbrances thereon, agreement by grantee to pay 
off encumbrances not valuable consideration as 
against grantor’s creditors; ability of grantee to 
pay encumbrance also fact to be considered. First 
Nat. Bank vy. First Cadeo Corp. ~.-.--.-~---.---__ 
Transfer by which grantor reserves to himself a 
benefit to detriment of his creditors may constitute 
evidence of fraud. First Nat. Bank v. First Cadco 
COPrpe . shits oe ee ae ee cee Se 
Depending upon facts and circumstances, one who 
is beneficiary of fraudulent conveyance may be re- 
quired to account for rents and profits thereof, in- 
cluding rents and profits from proceeds. First 
Nat. Bank v. First Cadeo Corp. ~---.---.-----.--- 
Where is a conveyance between close relatives with- 
out adequate consideration, burden upon parties to 
transaction to establish that it was done in good 
faith. First Nat. Bank v. First Cadco Corp. ___.-- 
Fact that plaintiff in creditor’s bill action does have 
security does not deprive it of its standing as 
creditor under section 86-401, R. R. S. 1943. First 
Nat. Bank v. First Cadco Corp. --...---..---.--.- 
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Whether creditor mortgagee will be required to first 
exhaust property which it has taken as security be- 
fore subjecting fraudulently transferred property 
to satisfaction of its judgment lien is in equity 
matter for sound discretion of court. First Nat. 
Bank v. First Cadeo Corp. ------------------------ 


Criminal Law. 


1. 


No constitutional right to separate trial; rather, 
right statutory in origin and depends upon showing 
that prejudice will result from joint trial. State 
WV. Clark <6. 2850 2052 A te 
Terms “maliciously” and “feloniously,” as used in 
describing an offense, import a willful act. State 
v. Schumacher _--_~---~_-----22 ee 
Guilty plea which represents voluntary and intel- 
ligent choice of available alternatives, even though 
made for purpose of attempting to secure lighter 
sentence, acceptable. State v. Rubek ___--_-_____ 
Accused may voluntarily, knowingly, and understand- 
ingly consent to imposition of prison sentence even 
though unwilling to admit participation in crime, 
or even if his guilty plea contains protestation of 
innocence, when he intelligently concludes that his 
interests require a guilty plea and record strongly 
evidences guilt. State v. Rubek --~..---_____-___ 
When legislative act, adopted after one has been 
convicted and sentenced for crime but while cause 
still pending on motion for new trial or on appeal, 
serves to mitigate sentence imposed, Supreme Court 
will either amend sentence to conform to legislative 
intent or will remand cause to district court for 
resentencing in conformity with statute. State v. 
Rubek). so sesses tose cn secu = a eset en eect eS 
In determining admissibility of confession, all evi- 
dence on subject must be considered and mere fact 
that evidence conflicting not a bar to its admis- 
sion. State v. Hutchison ~~~. ~~ - --_-_ _. 
When accused has been informed of his constitu- 
tional rights and thereafter freely and voluntarily 
confesses, confession ordinarily admissible in evi- 
dence. State v. Hutchison ~.---_-..__.__--______ 
In criminal action, Supreme Court will not interfere 
with verdict of guilty based upon conflicting evidence 
unless, as matter of law, evidence so lacking in 
probative force that it is’ insufficient to support 
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10. 


11. 


12. 


18. 


14. 


15. 


16. 


17. 


18. 


‘finding of guilt beyond reasonable doubt. State v. 


Corfield) <2. 35 eh ohne ee et ees ee eos 
Contributing to delinquency of minor consists of an 
act which encourages, causes, or contributes to 
delinquency of child under 18 years of age. oats 
Vi. McCune? 2 cos-c222 sssese te see edeccecsineessy 
Delinquent child is any child under age of 18 years 
who has violated any state law or city or village 
ordinance. State v. McCune ~.-------~.---------. 
Evidence that defendant furnished automobile used 
for drinking party upon the public highways in 
which 15-year-old girl allowed to participate will 
sustain conviction for contributing to delinquency 
of minor. State v. McCune --.-..____---------~_- 
Motion to suppress can be urged only by one whose 
rights were violated, not by one aggrieved solely 
by introduction of damaging evidence. State v. 
(McCune 222220203202 450 $22 oe oe oe seas 
Peace officer authorized to stop any person in pub- 
lic place whom he reasonably suspects of commit- 
ting, who has committed, or who is about to com- 
mit a crime and he may demand of him his name, 
address, and an explanation of his actions. State 
Vi--MceCuné: 2.2 ste eee Se ee ae le 
Officer from adjoining county may delay apprehend- 
ing person he reasonably suspects has committed 
crime for reasonable time so that he can -obtain 
assistance of local officer. State v. McCune —_____ 
Peace officer may arrest person without warrant 
if officer has reasonable cause to believe that person 
has committed misdemeanor and has reasonable 
cause to believe that person will not be apprehended 
unless immediately arrested, may cause injury to 
others unless immediately arrested, or may destroy 
or conceal evidence of commission of misdemeanor. 
State v. McCune __~.-----------_-_-----_-----e 
It is not a search for an officer to observe what is 
in plain view. State v. McCune ___-_-_--.._._____ 


Cited statute gives legislative recognition to fact 
that in many cases sentence of probation more likely 
to be effective than sentence of imprisonment and 
that procedure of probation requires expenditure. of 
substantially less public funds than does inéarcera- 
tion. State v. Dovel ---__--~--~--~--__~ i ee 


Supreme Court will not overturn order of trial court 
which denies probation unless has been abuse of 
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discretion. State v. Dovel ---------------------- 
It is only where there is total failure of competent 
proof in criminal case to support material allega- 
tion in information that trial court will be justified 
in directing verdict of not guilty. State iv. Whipple - 
Where punishment of an offense created by statute 
left to discretion of court, to be exercised within 
certain prescribed limits, sentence imposed within 
such limits will not be disturbed unless there appears 
to be an abuse of such discretion. State v. Whipple 
State v. Van Ackeren -__.---.----.--------------- 
In addition to judicial review of records of Director 
of Motor Vehicles it is only completely void judg- 
ments, erroneous or fraudulent records, and abstracts 
of convictions which may be challenged at evi- 
dentiary hearing provided for in district court de 
novo review of order revoking driver’s license. 
Bohlen v. Kissack ~..----------~------.---.~--~-- 
Where proof of a different crime tends to establish 
motive, criminal intent, or guilty knowledge, it is 
admissible. State v. Meints -------------------- 
Refusal of defendant to submit to legal chemical 
test for intoxication admissible in evidence. State 
¥V.oMeints:: 222232 5. 28-scsssessS. Shen se se Seasses 
Prosecuting attorney may comment to jury on re- 
fusal of defendant in prosecution for driving while 
under influence of intoxicating liquor to submit to 
chemical test which is required by law. State v. 
Meints ~.---.----------------------------------- 
Warrantless search of motor vehicle may be con- 
ducted for probable cause which must be determined 
by a practical and not by any technical standard. 
State v. Connor —...------~-......------.-------_ 
Supreme Court will not resolve conflicts in evidence, 
pass on credibility of witnesses, or weigh evidence 
unless it is so lacking in probative force as matter 
of law that it is insufficient to support finding of 
guilt beyond reasonable doubt. State v. Connor _. 


Whoever aids, abets, or procures another to commit 
any offense may be prosecuted and punished as if 
he were principal offender. State v. Alvarez ____ 


Mere presence, acquiescence, or silence in absence 
of duty to act not enough to constitute one an 
accomplice, and knowledge that crime being or about 
to be committed does not constitute one an ac- 
complice. State v. Alvarez ~-----------_--------_- 
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29. 


30. 


31. 


32. 


33. 


34. 


35. 


Aiding and abetting involves some participation in 
criminal act or involves some conscious sharing in 
criminal act, as in something that accused wishes 
to bring about, in furtherance of common design, 
either before or at time criminal act committed, and 
it is necessary that he seeks by his action to make 
it succeed. State v. Alvarez ___.---------------- 
Advice or encouragement which will render one an 
accessory before the fact may be by acts, or words, 
but it must, to create guilt, be used with intent to 
encourage and abet crime. State v. Alvarez -_.___ 
When evidence in criminal prosecution insufficient 
to prove guilt beyond reasonable doubt, court should 
direct a verdict for accused. State v. Alvarez _-_- 
Primary burden upon State, that is, prosecutor and 
court, to bring accused person to trial within time 
provided by law. State v. Alvarez __--------..---- 
State: Vv: Brown: Wsi.sccoeee esses net ent Soe eces 
If a defendant not brought to trial within time pro- 
vided for and as determined by valid statutory 
standards, he is, in absence of express waiver or 
waiver as provided by statute, entitled to his abso- 
lute discharge from offense alleged in the indict- 
ment or information as well as for any other offense 
coming within the term “required by law to be 
joined with that offense.” State v. Alvarez -_--.~-- 
State v. Brown ~_--------------------~----------- 
Failure by a defendant to demand a trial within 
time he is required to be brought to trial as pro- 
vided by sections 29-1205 to 29-1209, R. S. Supp., 
1971, or to object at time trial date set does not 
constitute a waiver of his rights under either the 
statutes or Constitution of Nebraska, but is a factor 
which, while not constituting good cause by itself, 
may be considered along with other circumstances 
in determining whether there was “good cause” 
for delay in trial under provisions of section 29- 
1207(4)(f), R. S. Supp., 1971. State v. Alvarez -- 
State v.. Brown <ic205-0 622055. boc ackeeeecees 
Where a defendant who has been charged in an 
indictment or information not brought to trial 
within 6 months from date of return of indictment 
or filing of information and before trial or entry 
of plea of guilty or nolo contendere moves for his 
absolute discharge, burden upon State to prove by 
substantial preponderance of evidence that one or 
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more of excluded periods provided for by section 
29-1207(4)(a) through (f), R. S. Supp., 1971, is 
applicable. State v. Alvarez _--------------------- 
State: ‘v:-. Brown. 2322220225 2 Lele sccseet ee scete 
From and after 7 days after November 24, 1972, 
general finding of a trial court that “good cause” 
has existed under provisions of section 29-1207(4) (f£), 
R. S. Supp., 1971, for extending beyond 6 months 
from the filing of information the period for bring- 
ing defendant to trial will no longer suffice, and 
trial court will from that time on be required to 
make specific findings as to the cause or causes of 
such extensions and the period of extension attribut- 
able to such causes; substantial preponderance of 
evidence must support such findings. State v. Al- 
Vale?: 2-8 eh eee eee dnsu les 
State: ‘v;. Brownl =<-s2=--22s22sscsecessn ses see2ees 
Sentence to imprisonment ought not exceed mini- 
mum period consistent with protection of the pub- 
lic, gravity of the offense, and rehabilitative needs 
of defendant. State v. Sturm _-------~----------- 
Protection of the public encompasses the principle 
of general deterrence. State v. Sturm ~------_~-_- 
A technique for deterrence of crime is scaling of 
penal sanctions. State v. Sturm ~__--------------_ 
Supreme Court may reduce sentence rendered by 
district court against accused when in its opinion 
sentence excessive, and it is its duty to render such 
sentence as in its opinion may be warranted by the 
evidence. State v. Sturm —----------------------- 
Sentence imposed within statutory limits will not 
be disturbed for excessiveness in absence of abuse 
of discretion. State v. Haigh ---.----- ----------- 
Spontaneous declaration of homicide victim identify- 
ing attacker admissible where declaration and at- 
tack so clearly connected that declaration can in 
ordinary course of affairs be said to be spontaneous 
declaration of real cause. State v. Brown -_ _--_.. 
Standard for determining validity of guilty and 
nolo contendere pleas whether plea represents vol- 
untary and intelligent choice among alternative 
courses of action open to defendant. State v. Hyslop 
Where punishment of offense created by statute left 
to discretion of court within prescribed limits, 
sentence prescribed within such limits will not be 
disturbed unless there appears to be abuse of such 
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45. 


46. 


47. 


48. 


49. 


50. 


51. 


52. 


53. 


discretion. State v. Sanders ._.--.-------------- 
Imposition of sentence of 10 to 15 years which 
sentence to be consecutive to life sentence previous- 
ly imposed for unrelated crime not a cruel and un- 
usual punisment such as to be in conflict with 
Eighth Amendment to Constitution of United States. 
State v:, Crooks 22. 1.--< 2252-2 senbse. es -nse cee 
Doctrine of Miranda v. Arizona comes into play 
when individual first subjected to police interroga- 
tion while in custody. State v. Moore ____..~----- 
If person in custody indicates that he wishes assist- 
ance of counsel before an interrogation, authorities 
cannot ignore that request and he must be offered 
counsel. State v. Moore ___-...-------._-------- 
Once Miranda warnings have been given, procedure 
clear; if individual indicates prior to or during ques- 
tioning that he wishes to remain silent, interrogation 
must cease. State v. Moore ---..--.-------------- 
If individual held for interrogation by police states 
that he wants an attorney, interrogation must cease 
until an attorney present and person must have op- 
portunity to confer with attorney and to have him 
present during subsequent questioning. State v. 
Moore: 2.222 220h 0202s oneness es enosannlene col Skee 
Express declaration that individual held for inter- 
rogation by police willing to make statement and 
to do so without attorney being present, followed 
closely by statement, may constitute waiver of 
privilege against self-incrimination and right to 
counsel. State v. Moore ~._.-------------..----- 
Fact that counsel may have been appointed or 
retained prior to any interrogation by police does 
not prevent police from administering Miranda 
warnings. State v. Moore __.--_---.--------.----_ 
That police who knew that defendant was repre- 
sented by attorney and failed to give attorney no- 
tice of intended interview of defendant did not under 
evidence in this case make inadmissible statements 
made by defendant because violative of right to 
counsel where defendant clearly, intelligently, know- 
ingly, and voluntarily waived his right to have coun- 
sel present. State v. Moore _....-.--..-__--__-.-_ 
That waiver may seem or be unwise or not smart, 
where either prospectively or retrospectively con- 
sidered, does not necessarily import that it was 
not intelligently made. State v. Moore -___-..__- 
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Sentence imposed within statutory limits will not 
ordinarily be disturbed in absence of abuse of. ju- 


.‘dicial discretion. ‘State v. Duitsman ~~.-.---~---_- 


In evaluation of reasonableness of search and seiz- 
ure without warrant, imperative that facts be judged 
against an objective standard: Would facts avail- 
able to officer at moment of search or seizure war- 
rant man of reasonable caution in belief that action 
taken was appropriate? State v. McElroy —----_-- 
When officer makes arrest, reasonable for him to 
search person arrested and seize any evidence on 
arrestee’s person in order to prevent its concealment 
or destruction; that justification absent where 
search remote from arrest. State v. McElroy ~----- 
Wherever individual may harbor reasonable expec- 
tation of privacy he ought to be free from unrea- 
sonable governmental intrusion. State v. McElroy 
Constitutional validity of warrantless search can 
only be decided in concrete factual context of in- 
dividual case. State v. McElroy ~_---------------- 
In absence of legislative declaration to contrary, 
quantity with a potential for abuse not essential 
element of offense of unlawful possession of con- 
trolled substance. State v. McElroy __.__-~_-_-__ 
When materials in automobile indicative of criminal 
offense in plain sight of officer looking into auto- 


. mobile from outside, search justified and legal. State 


Vs, ‘Moore. 22s-25 2) os Re esses Lees 
Claim of error on ground of ineffective assistance 
of counsel must be supported by record showing that 
counsel’s assistance so grossly inept as to jeopar- 
dize rights of defendant and shock court by its in- 
adequacy. State v. Kennedy. -__.-_-------.---__. 
Application for continuance addressed to sound 
discretion of trial court and its ruling thereon will 
not be disturbed unless it appears that rights of 
defendant were prejudiced thereby. State v. Kennedy 
Aceused not free to manipulate his right to counsel 
for purpose of obstructing orderly procedure or other 
phases of judicial administration. State v. Kennedy 
Test of sufficiency of circumstantial evidence in 
criminal prosecution whether facts and circumstances 
tending to connect ‘accused with crime charged are 
of such conclusive nature as to exclude to moral 


- certainty ‘every .rational hypothesis except that of 


guilt. .State ‘v. Kennedy 2.-222-2----2_--_-2-.___ 
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Instruction. that jury to draw no inferences from 
fact defendant did. not testify is cautionary in- 
struction for benefit of defendant. State v. Ken- 
nedy __.______-.-------- eee oes ete ees eet 
Invalidity of search warrant does: not of itself auto- 
matically make evidence seized inadmissible. State 
ve Waechter <22-o.552--cssescest esol etecoessele 
Motion to suppress can be urged only by one whose 
rights are violated, not by one aggrieved solely by 
introduction of damaging evidence. State v. Waech- 
Ger ct2sccecls keto cole eee se cee dees ee 
Party who claims that an exception contained .in 
Depressant and Stimulant Drugs Act is applicable 
to him has burden of proof to establish that ex- 
ception is applicable. State v. Waechter __._______ 
Sentence within statutory limits will not be dis- 
turbed in absence of abuse of discretion. State v. 


“Waechter woos ico A Se eee Sawin co 


In absence of abuse of discretion, antively within 
discretion of trial court to order, or refuse to per- 
mit, jury to inspect scene of alicged crime. State v. 
Craig: 22sec deos i eso ee ee ee eda 
Only when there is total want of proof to support 
material allegation of information, or where testi- 
mony ‘in criminal case so weak or doubtful character 
that conviction based thereon cannot be sustained, 
the court will be justified in directing verdict of 
not guilty. State v. Craig ~...-..-_-..--________ 


‘ Although statutory requirements for speedy trial 


in criminal prosecution refer only to indictments 
and informations, references may encompass com- 
plaints. State v. Stevens _._-_____------_ oe 
Failure of magistrate to collect fee Pie issuing 
warrant does not affect validity of warrant. State 
Vo McCown 226 2.22 o tee oe ee 
Failure to comply strictly with post service statu- 
tory proceedings will not invalidate search con- 
ducted pursuant to otherwise valid warrant in ab- 
sence of clear showing of Pregudice: State v. 
McCown __-------2--2 2 ee 
Return and filing of search warrant a ministerial 
act and any failure therein does. not void warrant. 
State v. McCown. -----.------ 


Immunity .has. historically been governmental in- 


- vestigative tool: for. offenses which: could not be in- 


vestigated . or proved: otherwise; it -is solely govern- 
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menta! prerogative. State v. McCown __._--..__-- 
Request for continuance or recess addressed to sound 
discretion of trial judge. State v. McCown _-_-_._ 
Trial court may in its discretion permit introduction 
of evidence in rebuttal that is not strictly rebuttal 
evidence. State v. Keith ~_..__-------__--~______ 
Failure to endorse on information names of wit- 
nesses called by State not grounds for reversal of 
conviction in absence of prejudice. State v. Keith __ 
Where sentence imposed within statutory limits, it 
will not be disturbed in absence of abuse of discre- 
tion. State v. Six .2--2-.-1--2----.-- s+ en ne 
Suspension of sentence and granting of probation 
discretionary with trial court, and in absence of 
abuse of discretion trial court’s determination will 
not be disturbed. State v. Jurgens -____-__-_~..-__ 
Statesv.. 'Greto: 2. sobs a ee eee te Se 
Sentence within limits prescribed by statute will 
not be disturbed in absence of abuse of discretion. 
State v. Jurgens ~--------_.----~--~----_-------- 
Criminal sentence in which court considered prior 
time spent by defendant in custody may be consistent 
with state and federal constitutional guarantees of 
due process and with federal constitutional guarantee 
of equal protection, although record at sentencing 
hearing silent on subject. State v. Nelson _--__.-- 
Peace officer may arrest person without warrant if 
he has reasonable cause to believe that felony be- 
ing committed or has been committed. State v. 
Brooks -ces2c<aseecse esses sh eet oceseuecse cee nt 
Where peace officer has reasonable cause to believe 
that sale of narcotics taking place inside a resi- 
dence, exigent circumstances may justify his enter- 
ing residence for purpose of making arrest with- 
out prior disclosure of his authority and purpose. 
State v: Brooks: 120-.25202522-s--2-2-2-+5-02225 
It is improper and generally prejudicial for prose- 
cuting attorney in criminal case to declare to jury 
his personal belief in guilt of defendant unless be- 
lief is expressed as deduction from evidence. State 
V2... Brooks), 2-ceis2eee Se see ee 2h Ss eee 
Prosecuting attorney in criminal case should make 
no reference or comment upon failure of defend- 
ant to testify. State v. Brooks ~.-..---------_--- 


A comment or reference to defendant’s failure to 
testify may not be prejudicial error where evidence 
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89. 


90. 


91. 


92. 


93. 


94. 


96. 


96. 


97. 


98. 


of guilt conclusive. State v. Brooks --.--.._-..___ 
Supreme Court may reduce sentence rendered by 
district court against accused, when in its opinion 
sentence excessive, and it shall be duty of Supreme 
Court to render such sentence against accused as 
in its opinion may be warranted by evidence. State 
Ver DEON. nlucce acces tensket Seeck cece a ees 
Where punishment of offense left to discretion of 
court within prescribed limits of statute, sentence 
prescribed within such limits will not be disturbed 
unless there appears to be abuse of such discretion. 
State v. Stroh —.-_.~--.------------- +e. 
Section 28-921, R. S. Supp., 1972, not unconstitu- 
tionally vague nor is it unconstitutional for failure 
to prescribe procedure for its enforcement. State 
v. Little Art Corp. ..---------.--.-_--_-- 
Where single copy of film seized for sole purpose 
of preserving it for evidence in criminal action, 
such seizure does not violate First Amendment. 
State v. Little Art Corp. ----.-..------.-_______- 
Court may order defendant to deliver one copy of 
any alleged obscene material to prosecuting author- 
ity for use in connection with any pending criminal 
prosecution. State v. Little Art Corp, ~..__--.___ 
Showing of scienter or knowledge of obscenity is 
required. State v. Little Art Corp. -.....-..-____ 
Obscenity is not subject to protection of First 
Amendment. State v. Little Art Corp. ~--..-____ 
Three elements must coalesce to sustain finding of 
obscenity, namely, (a) dominant theme of material 
taken as whole appeals to prurient interest in sex; 
(b) material patently offensive because it affronts 
contemporary community standards relating to de- 
scription or representation of sexual matters; and 
(c) material utterly without redeeming social value. 
State v. Little Art Corp, -..-.---..--__________ 
In present state of the law, failure by court to 
define term “community standards” as referring to 
standards on local, state, or national basis not 
erroneous so long as jurors are instructed to deter- 
mine the case, not on their individual standards, 
but on contemporary community standards. State 
v. Little Art Corp. ---.------. 22-3 
Defendant has constitutional right to introduce evi- 


dence pertaining to community standard. State v. 
Little Art Corp, ----------- 2-2 
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Affirmative proof of community standards not neces- 
sary. State v. Little Art Corp. -_..--__.-.------- 
Extraneous evidence that materials in question 
obscene not required. State v. Little Art Corp. -- 
Public defender may apply to court to withdraw from 
representation of defendant on appeal when he deems 
such appeal to be wholly frivolous. State v. Kellogg 
If counsel finds his case to be wholly frivolous, 
after conscientious examination of it, he should so 
advise court and request permission to withdraw; 
request must, however, be accompanied by brief 
referring to anything in- record that might arguably 
support appeal; copy of counsel’s brief should be 


furnished indigent and time allowed him to raise 


any points that he chooses; court - not counsel - 
then proceeds, after full examination of all proceed- 
ings, to decide whether case wholly frivolous; if it 
so finds, it may grant counsel’s request to withdraw. 
State v. Kellogg -----..----~-----.-------------- 
Sentences imposed within statutory limits furnish 
no basis for post conviction relief. State v. Kellogg 
No prejudice to defendant when asked whether he 
had mentioned a material fact to police officers after 
his arrest if it appears objections to questions were 
sustained and questions not so phrased as to indicate 
that he stood mute. State v. Johnson -..-.-.----- 
Ruling of trial court upon motion for consolidation 
or severance of criminal prosecutions that might 
have been properly joined in single indictment, in- 
formation, or complaint will not be disturbed in 
absence of abuse of discretion. State v. Bazer —_. 
In determining sufficiency of evidence to sustain 


“conviction in criminal prosecution, not province of 


court to resolve conflicts in evidence, pass on cred- 
ibility of SCHOEN Ea: or weigh evidence.’ State v. 
Suggpett: a2s255 44 So eo ee ee eg 
Duty of trial court to aid jury to determine guilt 
or innocence of accused by plain and clear instruc- 
tions, and if jurors are in doubt as to meaning of 
instructions given, it is entirely proper for them to 
request, and for trial court to give, additional ex- 
planatory instructions. State v. Suggett __--.___ 
Repetition of instruction not reversible error, un- 
less its effect is to mislead jury. State v. Suggett _ 
It is only in most flagrant cases of improper con- 
duct by prosecuting attorney, even in prosecution of 
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110. 


111. 


112. 


118. 


114. 


eu 416) 


116. 


117, 


aeee BIB: 


‘119. 


capital offenses, that defendant’s counsel can ap- 
parently acquiesce in such conduct by remaining 


silent until trial finished, and then cause trial and - 


verdict to be set aside by complaining of conduct 
to which he seemed at time to consent. State v. 
Stiggett® <1. isco sss Sg esse eee ees 
It is error to exclude evidence which has feadeney 
to impeach witness on material. fact sworn to by 
him, proper foundation having been laid therefor. 
State v. Suggett ~-----__-...--.-.-_---__-----_.. 
In .cross-examination of defendant who voluntarily 
becomes witness in his own behalf, considerable 
judicial discretion committed to trial court to. go 
beyond literal scope of direct examination in mat- 
ters testing accuracy, memory, or credibility of 
witness. State v. Suggett --..-.---..---_-__. soe 
Reception of evidence collateral to any issue in case 
intended to affect credibility of witness usually with- 
in discretion of trial court, and ruling concerning 
it is not reason for reversal of judgment in case in 
absence of abuse of discretion. State v. Suggett __ 
Section 83-170, R. R. S. 1943, not applicable to im- 
position of sentence by trial court. State v. Suggett 
Section 83-1,105, R. S. Supp., 1972, not applicable 
in cases where maximum sentence fixed by law is 
life sentence. State v. Suggett -..---.-..-.______ 
In criminal case, new trial may be granted for 
newly discovered evidence which is competent, mate- 
rial, and credible which might have changed result 
of trial and which exercise of due diligence could not 
have discovered and produced at trial. State v. 
Whipple. .- 02-0 ee oe oe 
Motion for new trial on ground of newly discovered 
evidence addressed to sound discretion of trial court 
and unless abuse of discretion shown, its determina- 
tion will not be disturbed. State v. Whipple ____ 
Information charging offense in substantially words 
of statute generally sufficient. State v. Abraham 
All defects that may be excepted to by motion to 


. quash are taken to be waived by defendant. plead- 


ing general issue. State v. Abraham —___._-_22_ 


Indictment or information alone need not be full 
protection. against double jeopardy because defend- 
ant may allege and prove facts outside record in 
support of plea of former _adjudication, State v. 
Abraham. ees mene eee oe aie eee ner ee 
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In prosecution for receiving stolen property, when 
facts known to defendant were such that man of 
age, intelligence, and experience of defendant would 
know the property to have been stolen, trier of fact 
may properly find defendant possessed guilty knowl- 
edge. State v. Abraham --..- -.------------------ 
Where evidence as to what occurred immediately 
prior to and at time of making of confession shows 
that it was freely and voluntarily made and ex- 
cludes hypothesis of improper inducements or 
threats, confession is voluntary and may be re- 
ceived. State v. Medina ~.----------~.------.~-- 
Finding that statement of accused voluntary will not 
ordinarily be set aside unless finding clearly er- 
roneous. State v. Medina —..----.--------------- 
Sentence imposed within statutory limits will not 
be disturbed unless abuse of discretion appears in 
record. State v. Medina ~...--..----...-.----~-- 
Test of mental competency to stand trial whether 
defendant has capacity to understand nature and 
object of proceedings against him; to comprehend 
his own condition in reference to such proceedings; 
and to make rational defense. State v. Crenshaw ~ 
If facts brought to attention of court which raise 
doubt as to sanity of defendant, question of com- 
petency should be determined at that time. State v. 
Crenshaw: 22 s2-2ssccscetboccssesck sedi aceecoe oe. 
Question of competency to stand trial one of fact 
to be determined by court and means employed in 
resolving question are discretionary with court. 
State v. Crenshaw ----~.._--.-------..---.----.. 


In action for damage to property, accounting records 
of owner of property damaged which relate to cost 
of repair are evidence of actual cost of repair, but 
such records not binding on triers of fact. North- 
western Bell Tel. Co. v. Woodmen of the World 
Tiife: Ins. S00: wc csene Soest eee ete seckeutosecs 
Claim for damage to property, established by re- 
ference to an accounting system involving alloca- 
tion of costs of overhead, labor, vehicles, and mate- 
rial, which trier of fact may consider, but not bound 
to accept, not a liquidated account to allow plain- 
tiff to recover prejudgment interest. Northwestern 
Bell Tel. Co. v. Woodmen of the World Life Ins. 
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Dedication. 


Deeds. 


3. 


1. 


2. 


1, 


S06s 5 c2uecte sen aus cee eee Lk eee ert 
Verdict and judgment will not be set aside as in- 
adequate unless clearly wrong and so against weight 
and reasonableness of evidence as to indicate were 
result of passion, prejudice, or mistake. Parkhurst 
We (Barth: 2220-2 oo Bone eee ee eke 
Proof that damage might or could have been caused 
by an accident not sufficient to sustain verdict for 
a claimant; such evidence not of quality required 
to satisfy burden of claimant to establish by pre- 
ponderance of evidence an injury and extent thereof. 
Batterman v. Richardson __-------.--.----------- 
At common law, invalidity of promise not to compete 
does not depend upon proof of actual harm. Antrim 
VecPittMan’ 2222622502 ce see Sete 
Injunction is extraordinary remedy and ordinarily 
will not be granted except in clear case where there 
is actual and substantial injury; right must be clear 
and damage irreparable. Larson v. Board of Regents 
Writ of injunction not wholly writ of right and may 
be withheld, in discretion of court, when likely to 
inflict greater injury than grievance complained of. 
Larson v. Board of Regents --._----.----._--.---- 


Where dedication made to public for defined pur- 
pose, neither Legislature, municipality, its succes- 
sor, nor general public has any power to use prop- 
erty for any other purpose than one designated, 
whether use be public or private, or whether dedica- 
tion is common-law or statutory dedication, not- 
withstanding that changed use may be advantageous 
to public. Gallagher v. City of Omaha _____--____ 
Where park property has been acquired by munici- 
pality especially for park use with funds from sale 
of bonds specifically authorized by electors for that 
purpose, city is a trustee of property for such pur- 
pose, but in this case may divert property from 
such use if it is clearly authorized to do so by Leg- 
islature, at least where property no longer needed 
for park purposes. Gallagher v. City of Omaha __ 


In action of ejectment, when plaintiff’s testimony 
shows defendant in possession of disputed lands 
under claim of ownership, plaintiff must then recover 


303 


474 


688 


688 


598 


598 


874, 


Demurrer. 
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on superiority of his title, and, if he relies on record 
or paper title, he must show regular chain of title 
from government, or from some grantor in posses- 
sion, or from common source from which each of 
litigants claims. Kozak v. State ~--..__.-___._--- 
Effect of exception is to exclude from operation of 
conveyance interest specified and it remains in con- 
veyor unaffected by conveyance. Kozak v. State — 
Right or interest reserved in duly recorded con- 
veyance effective as against all who deraign title 
through grantee, although reservation not expressed 
in subsequent deeds; similarly, fact that subsequent 
deeds contain no language showing exceptions made 
in former deed within chain of title does not abrogate 
or destroy such exceptions. Kozak v. State ~__-__ 
Where dedication made to public for defined pur- 
pose, neither Legislature, municipality, its succes- 
sor, nor general public has any power to use prop- 
erty for any other purpose than one designated, 
whether use be public or private, or whether dedi- 
cation is common-law or statutory dedication, not- 
withstanding that changed use may be advanta- 
geous to public. Gallagher v. City of Omaha ___- 
Where park property has been acquired by munici- 
pality especially for park use with funds from sale 
of bonds specifically authorized by electors for that 
purpose, city is a trustee of property for such pur- 
pose, but in this case may divert property from such 
use if it is clearly authorized to do so by Legislature, 
at least where property no longer needed for park 
purposes. Gallagher v. City of Omaha —~.._.______ 
Extent of an easement created by conveyance fixed 
by conveyance. County of Sarpy v. Iske __..__--__ 
In ascertaining extent of easement by conveyance, 
Supreme Court attaches importance to circumstances 
surrounding making of conveyance; criteria not ex- 
clusive. County of Sarpy v. Iske ~---._---_______ 


Demurrer reaches only defects which appear on face 
of petition. Johnsen v. Parks ~.._._._____..______ 
Objection that there is another action pending be- 
tween the parties for same cause may be raised by 
demurrer to petition only when pendency of former 


- action is shown on its face. Johnsen v. Parks ____ 
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Depositions. 


Extrajudicial admission appearing in. deposition’ of 


party taken before trial ordinarily not final and 
conclusive upon him, but may be competent and 


‘admissible as evidence in contradiction and im- 


peachment of his present claim and his other evi- 
dence given at trial, to be given such weight as 
trier of fact deems it entitled. Simon v. Omaha 
Pi Py Diste: tees ss oe ese caseechslee tS 


Depositions and Discovery. 


A statutory interpretation, effective March 1, 1973, 


is adopted as follows: A party may obtain discovery 
of the existence and contents of any insurance agree- 
ment under which any person carrying on an in- 


surance business may be liable to satisfy part or all 


of a judgment which may be entered in the action 
or to indemnify or reimburse for payments made to 
satisfy the judgment. Information concerning the 
insurance agreement is not by reason of disclosure 
admissible evidence at trial. For purposes of this 
paragraph, an application for insurance shall not be 
treated as part of an insurance agreement. Walls 
vi Horbach “222 22220325202 e ee a ee esee 


Descent and Distribution. 


1. 


Mere failure of surviving wife to tender back sup- 
port or other payments received by her under terms 
of property settlement agreement entered into in 
connection with action for divorce does not by it- 
self estop surviving spouse from. denying finality 
of divorce decree and from claiming her statutory 
rights in estate of husband where he dies before 


, divorce becomes final. Bassett v. First Nat. Bank 


® Trust\Co: 20 aoe n nt oe ee a, 
Property settlement agreement entered into in con- 
nection with and to facilitate action for divorce, and 


‘conditioned upon divorce being granted and ap- 


proval of court, has no, viability independent of 
finality of decree of divorce, and where one of 
parties dies before divorce becomes final, rights of 
inheritance and statutory allowances not barred by 


‘property settlement agreement. Bassett y. First 
Nat. Bank & Trust Co. -----+----.------_------_-. 


875. 
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Dismissal and Nonsuit. 


Principle well established that an appellate court may 
dismiss an appeal for contumacious violation of an 
order of court; one who flouts order of court not 

i in position to seek judicial assistance. Kartman 
Vi. COOk: 22235.c0de5e 22ers en SoS eee ees 


Disturbance of Meetings. 


Statute that (1) proscribes unreasonable interference 
or obstruction by conduct intertwined with expres- 
sion and association and (2) vindicates important 
interests of society not void for “overbreadth.” State 
Ve Sullivan co. 22 esi occes ele ac bal etc oe se eee 


Divorce. 

1. Mere failure of surviving wife to tender back sup- 
port or other payments received by her under terms 
of property settlement agreement entered into in 
connection with action for divorce does not by it- 
self estop surviving spouse from denying finality 
of divorce decree and from claiming her statutory 
rights in estate of husband where he dies before 
divorce becomes final. Bassett v. First Nat. Bank 
& “Trust ~ C0; 22252 sac sessecensncesseesisciase ees 

2. Property settlement agreement entered into in con- 
nection with and to facilitate action for divorce, 
and conditioned upon divorce being granted and 
approval of court, has no viability independent of 
finality of decree of divorce, and where one of 
parties dies before divorce becomes final, rights 
of inheritance and statutory allowances not barred 
by property settlement agreement. Bassett v. First 
Nat. Bank & Trust Co. -_-------.----------------- 

3. Fixing of child support and alimony rests in sound 
discretion of court and, in absence of abuse of dis- 
cretion, will not be disturbed. Person v. Person -_.- 

4. If sustained by pleadings and evidence, is within 
sound discretion of court as to whether divorce from 
bed and board or absolute divorce shall be granted. 
Allgood v. Allgood ~_.----------------~----------- 

5. Before a person may be said to be in contempt of 
court for failure to pay amounts fixed in decree of 
divorce for support of children, evidence must dis- 
close not only failure to comply with decree but 
also that failure was willful. Halverson v. Halver- 
SON ~11--+--~---~---~-+-- - + - - - - - - - - 
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6. 


10. 


11. 


12. 


13. 


14. 


In determining question of who should have care 
and custody of children upon divorce, paramount 
consideration is best interests and welfare of chil- 
dren. Lanz v. Lanz ._.__-----~--~------~-------- 
If circumstances of parties change and in best in- 
terests of children, court may from time to time 
revise or alter divorce decree so far as custody, 
care, and maintenance of children concerned. Lanz 
Ve saz. fase sees lee se es. See tees sc eiek 
In cases involving determinations of child custody, 
findings of trial court, both as to evaluation of 
evidence and as to matter of custody, will not be 
disturbed unless there is clear abuse of discretion. 
Lanz “vw: Lang: .2s2o2s-4h6sseeencecessees-sse55e5e6 
Under provisions of Laws 1972, L.B. 820, no-fault 
divorce law, when appeal in action under prior 
divorce statutes filed in Supreme Court, it is in- 
vested with original de novo jurisdiction and re- 
quired to disregard judgment of district court and 
make independent determinations of issues pre- 
sented to district court, and therefore the provi- 
sions of L.B. 820 applicable to such determination 
by Supreme Court. Lienemann v. Lienemann ~...--- 
Subsection (4) of section 33, Laws 1972, L.B. 820, 
requires that when new trial had on issues in di- 
vorce case, provisions of L.B. 820 shall govern the 
law determining such trial. Lienemann v. Lienemann 
Taking of appeal to Supreme Court in divorce ac- 
tion vests it with jurisdiction and requires it to dis- 
regard judgment and action of district court and 
enter new, independent, and final judgment deter- 
mining issues of case. Lienemann y. Lienemann —... 
Decree fixing custody of minor children will not be 
modified unless there has been change in circum- 
stances indicating that person having custody un- 
fit for that purpose or that best interests of children 
require such action. Bennett v. Bennett ___..--- 
Discretion of trial court with respect to changing 
custody of minor children subject to review, but 
determination of the court will not ordinarily be dis- 
turbed unless there is clear abuse of discretion or 
it is clearly against weight of evidence. Bennett v. 
Bennett 
In divorce action, where divorce has been granted 
and custody of children has been fixed, court in 
proper proceeding may, where circumstances of 
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‘parties have changed or it shall be to best interests 
of children, modify decree as it concerns care, 
custody, and maintenance of children, having due 
regard for rights of fit, proper, and suitable par- 
ents. Wichert v. Wichert -----.--...----_---.---- 667 


Domicile. 

‘1. Act of registering to vote has been considered by 
Supreme Court to be persuasive of fact that a per- 
son considered such place ‘his legal residence. State 
ex rel. Rittenhouse v. Newman _----~..---------- 657 

2. Motivation to change one’s legal residence immaterial 
so long as a party has requisite intent to estab- 
lish new residence and abandon his former home. 
State ex rel. Rittenhouse v. Newman --_-.-----~--- 657 


Easements. 
1. Permissive use of land of another, that is a use 
or license exercised in subordination to other’s 
claim and ownership, not adverse and cannot give 
an easement by prescription no matter how long it 
may be continued. Connot v. Bowden ----.._-.-~-- 97 
2. Well settled that permissive use cannot ripen into 
prescriptive right until 10 years after notice of 
adverse claim brought home to landowner. Connot 
WV: Bowden: 22222225. see so-e essecerdneesoee Sous 97 
3. To prove prescriptive right to an easement all 
elements to prescriptive use must be generally es- 
tablished by clear, convincing, and satisfactory evi- 
dence. Connot v. Bowden ~.----------~----------- 97 
2 4. Prescriptive right to property being used by per- 
mission cannot arise until 10 years after has been 
brought home to owner in some plain and unequivo- 
cal manner that person in possession is claiming ad- 
versely to him. Messersmith v. Klein -.----_----- 471 


5. To establish prescriptive right to easement, must 
have been exercised under claim of right; use by 
express or implied permission or license cannot ripen 
into easement by prescription. Messersmith v. Klein 471 

6. Extent of an easement created by conveyance fixed 


by conveyance. County of Sarpy v. Iske -----__--. 621 
7. In ascertaining extent of easement by conveyance, 
Supreme Court attaches importance to circumstances 
surrounding making of conveyance; criteria not ex- 
clusive. County of Sarpy v. Iske ----.-__-------.-- 621 
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Ejectment. F 
1. Plaintiff in ejectment must prevail, if: at all, upon 


‘strength of his own title and not -upon weakness 


Employer 


of his adversary’s title. Kozak v. State ..----_._- 


. In action of ejectment, when plaintiff’s testimony 


shows defendant in possession of disputed lands 
under claim of ownership, plaintiff must then re- 


879 


525 


cover on superiority of his title, and, if he relies . 


on record or paper -title, he must show regular 
chain of title from government, or from some grantor 
in possession, or from common source from . which 
each of litigants claims. Kozak v. State .__---_.-- 


and Employee. : 

Under provisions of section 48-118, R. R. S. 1943, 
requiring giving of notice of claim or suit against 
third person, and opportunity to join and be repre- 
sented by counsel, substantial compliance sufficient 
when other party had actual notice and opportunity; 
notice may be waived in writing or waiver may be 
implied from unequivocal conduct. Gillotte v. Omaha 
Public Power Dist. _...-_._.--...------.---.--__- 
Under section 48-118, R. R. S. 1943, where employer 
and employee join in suit against third person, dis- 
trict court has jurisdiction to determine all dis- 
putes between employer and employee, including set- 
ting and allocation of attorney’s fees and expenses. 
Gillotte v. Omaha Public Power Dist. _.-.--_---_- 
A uniquely personal termination of employment 
does not constitute an industrial dispute. Nebraska 
Dept. of Roads Employees Assn, v. Department of 
RROadS* 225 oot oe es Se tate al i i ee Se eS 
No person shall be denied employment because of 
membership in or affiliation with, or resignation 
or expulsion from a labor organization. Nebraska 
Dept. of Roads Employees Assn. v. Department of 
Roads, 222222008025. 28-bce Se ec Se eS 
Under Workmen’s Compensation Act if employee 
accepts any payment from his employer or from 
any insurance company carrying risk, on account of 
personal injury, such action ordinarily constitutes 
release to employer of all claims or demands at law, 
if any, arising from injury. Edelman v. Ralph 
Printing & Lithographing, Inc. ...-__--_-_------- 
Section 25-318, R. R. S. 1948, authorizes. unincor- 
porated association to represent employees in col- 
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lective bargaining with employers as well as to 
sue and be sued in name of association; however, 
before it may bring an action in courts of this 
state, it must comply with provisions of section 25- 
314, R. R. S. 1948. Nebraska Council of Educational 
Leaders v. Nebraska Dept. of Education __..-.--.- 


In equity, common law legal rule as to merger not 
always followed, and doctrine of merger not favored. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. -.._-- 
Equity will prevent or permit merger as will best 
subserve purposes of justice and actual and just in- 
tent of parties, whether express or implied. Waite 
Lumber Co., Inc. v. Masid Bros., Inc. ~---..----_. 
In determining whether merger of titles to real 
estate has taken place, courts will consider cir- 
cumstances of particular case in light of equity and 
good conscience. Waite Lumber Co., Inc. v. Masid 


Bros.,7 Ines casino Sissi ese tec oohhes lL obese 
Actions in equity triable de novo in Supreme Court. 
Cedars Corp. v. H. Krasne & Son, Inc. -_---___._. 


Equity, once it assumes jurisdiction, has power to 
devise a remedy which will do complete justice and 
eliminate further litigation. Halbert v. Food Host 
USA cINGy os csc sees less ocak Ss eee 
Actions in equity on appeal to Supreme Court sub- 
ject to rule that when credible evidence on mate- 
rial questions of fact in irreconcilable conflict, it 
will consider fact that trial court observed witness- 
es and their manner of testifying and accepted one 
version of facts rather than other. Harre v. White _ 
Writ of assistance nothing more than process by 
which court of equity finally carries its judgment 
or decree into effect. State Fire Marshal v. Village 
of. Dorchester 2222524 32-2 s suc otk cee sete 
Doctrine that a party seeking equitable relief must 
come with clean hands not applicable in annulment 
proceeding where marriage void. Boersen v. Huff- 
MAN: osc 02-5osee set See ee ee 
On appeal of action in equity, when credible evi- 
dence on material questions of fact in conflict, 
Supreme Court will consider fact that trial court 
observed witnesses and their manner of testifying 
and accepted one version of facts rather than other. 
Messersmith v. Klein _.----.--_--.-.--.---__--___ 
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Estates. 


Whether creditor mortgagee will be required to first 
exhaust property which it has taken as security be- 
fore subjecting fraudulently transferred property to 
satisfaction of its judgment lien is in equity mat- 
ter for sound discretion of court. First Nat. Bank 
v. First Cadeo Corp, ~--------~----------~-------- 
In equity, Supreme Court when reviewing findings 
of trial court will, where evidence in conflict, con- 
sider that trial court heard and observed witnesses 
and must have accepted one version of facts rather 
than another. This rule, however, has no applica- 
tion where, although belief of trial court apparent, 
its decision founded upon question of sufficiency of 
evidence and not its credibility. First Nat. Bank v. 
First Cadeo Corp, ~-.--------.----------------.- 


Although mechanie’s lien when filed attaches only 
to equitable estate, it may be enforced against fee 
after equitable and legal titles have merged. Waite 
Lumber Co., Inc. v. Masid Bros., Inc, ---.-------~ 
General legal rule that, when a greater and a les- 
ser estate meet in one person, without intervening 
estate, lesser estate is merged in greater. Waite 
Lumber Co., Inc. v. Masid Bros., Inc. ..-------_- 
In equity, common law legal rule as to merger not 
always followed, and doctrine of merger not favored. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. ~_-__ 
Equity will prevent or permit merger as will best 
subserve purposes of justice and actual and just 
intent of parties, whether express or implied. Waite 
Lumber Co., Inc. v. Masid Bros., Inc. -----.-__---. 
Merger does not always or necessarily result from 
such a coinciding of lesser and greater estates. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. ----_- 
Whether lesser and greater estates will be held to 
have coalesced will depend upon facts and circum- 
stances in particular case, the then intention of party 
acquiring two estates, and equities of parties to be 
affected. Waite Lumber Co., Inc. vy. Masid Bros., 
ING. soos esed hs ee oe he 
In determining whether merger of titles to real 
estate has taken place, courts will consider circum- 
stances of particular case in light of equity and 
good conscience. Waite Lumber Co., Inc. v. Masid 
Bros.) In@s on 22 oboe eet oo ee 
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' 8. Purpose of partition action to divide jointly owned 
interest in property so that each owner may enjoy 
and possess in severalty. Dixon v. Dixon ~-----~- 212 
- 9. Sole life tenant, who owns no other interest in prop- 
erty, has no right to compel partition of property 
over objections of remaindermen. Dixon v. Dixon _ 212 


Estoppel. 
Statutory provisions may cut across issue and claim 


preclusion at common law. Pedersen v. Westroads, 
Ines «a stawe lear bar eee ese eee ee eee 2386 


Evidence. 
¢ 1. In action against county commissioners pursuant 
to statute to recover money allegedly expended un- 
lawfully after annual tax levy, must be shown not 
only that warrants in excess of 85 per cent of 
amount levied by tax for current year issued, but 
also that was no money in proper fund for their 
payment. Thiles v. County Board of Sarpy County - 1 
- 2. General denial available to defendant to challenge 
one or more of elements essential to recovery by 
plaintiff, and effect of denial is to put burden on 
plaintiff to establish by evidence matters denied. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. ~-_-. 10 
3. In action for damage to property, accounting records 
of owner of property damaged which relate to cost 
of repair are evidence of actual cost of repair, but 
such records not binding on triers of fact. North- 
western Bell Tel. Co. v. Woodmen of the World 
life: Ins. S00. ..22-23.22- 5 se soe ele ee a 30 
4, Claim for damage to property, established by ref- 
erence to an accounting system involving allocation 
of costs of overhead, labor, vehicles, and material, 
which trier of fact may consider, but not bound to 
accept, not a liquidated account to allow plaintiff 
to recover prejudgment interest. Northwestern Bell 
Tel. Co. v. Woodmen of the World Life Ins. Soc. -. 30 
5. Motion to declare mistrial addressed to sound dis- 
cretion of trial court, and its ruling will not be 
disturbed in absence of showing of abuse of dis- 
cretion. Regier v. Nebraska P. P. Dist. ..._.--___ 56 
6. Judgment of trial court in action at law where jury 
waived has effect of verdict of jury, and will not 
be set aside unless clearly wrong. In determining 
sufficiency of evidence to sustain judgment in law 
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10. 


11, 


12. 


13. 


14, 


15. 


action, it must be considered most favorably to 
successful party, every controverted fact must be 
resolved in that party’s favor, and he must have 
benefit of any inferences reasonably deducible from 
it. Knight Bros., Inc. v. State ----.------------.- 
Where evidence relating to ambiguities and con- 
tradictory provisions in a written contract is con- 
flicting, interpretation to be given contract is for 
jury. Knight Bros., Inc. v. Staté ~-----.-.------- 
To prove prescriptive right to an easement all ele- 
ments to prescriptive use must be generally estab- 
lished by clear, convincing, and satisfactory evi- 
dence. Connot v. Bowden ---------.---~--------- 
On appeal of workmen’s compensation case to 
Supreme Court, if there is reasonable competent 
evidence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence. Klein v. 
Trinity Industries, Inc. ~----.-------------------- 
General rule is that opinion evidence admissible 
where it is necessary and advisable as aid to jury; 
opinion evidence which may be of aid to jury may 
be admitted even though it bears directly on main 
issue; such evidence should be excluded whenever 
point reached at which trier of fact being told that 
which it is itself entirely equipped to determine. 
Dovey v. Sheridan ~.~-__-.----__-___-___----_-___- 
Admission of incompetent evidence may be cured 
by instruction which directs jury to consider as 
established fact transaction sought to be impeached 
by incompetent evidence. Dovey vy. Sheridan ___- 
Instructions must be confined to issues presented 
by pleadings and eupborted by evidence. Gier v. 
Gleason .2c23s essen oS. ek eee sce 
Where an issue, even assuming it is properly pleaded, 
affords no basis for recovery under evidence adduced 
in case, trial court’s submission of such an issue 
to jury constitutes error. Gier v. Gleason _._-___- 
In determining admissibility of confession, all evi- 
dence on subject must be considered and mere fact 
that evidence conflicting not a bar to its admission. 
State v. Hutchison --_-_..-._______._-_ 
When accused has been informed of his constitutional 
rights and thereafter freely and voluntarily con- 
fesses, confession ordinarily admissible in evidence. 
State v. Hutchison -_-___-.-_.--___ 
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In criminal action, Supreme Court will not interfere 
with verdict of guilty based upon conflicting evi- 
dence unless, as matter of law, evidence so lacking 
in probative force that it is insufficient to support 
finding of guilt beyond reasonable doubt. State v. 
Corfield. 222-3 2b4s oobi ee ae ee ee, 
Evidence that defendant furnished automobile used 
for drinking party upon the public highways in which 
15-year-old girl allowed to participate will sustain 
conviction for contributing to delinquency of minor. 
State v. McCune _____--_-~..--- ~~ 
Motion to suppress can be urged only by one whose 
rights were violated, not by one aggrieved solely 
by introduction of damaging evidence. State v. 
McCune: -ics2.% eat cee oes eel cio hase ees 
Violation of administrative rule, or of private safety 
regulation, is independent evidence of negligence, 
under all the circumstances, provided expert wit- 
ness incorporates regulation in his opinion as to an 
issuable act of negligence and evidence would prob- 
ably aid trier of fact. Simon v. Omaha P. P. Dist. 
Extrajudicial admission appearing in deposition of 
party taken before trial ordinarily not final and con- 
clusive upon him, but may be competent and ad- 
missible as evidence in contradiction and impeach- 
ment of his present claim and his other evidence 
given at trial, to be given such weight as trier of 
fact deems it entitled. Simon v. Omaha P. P. Dist. 
Parol evidence generally admissible when offered 
for purpose of explaining and showing true nature 
of transaction between parties. Cedars Corp. v. H. 
Krasne: & Son) Inc) 22.2. cse seccdcce cece swe ewes 


General rule that, in absence of anything to indi- 
cate contrary intention, instruments executed at 
same time by same parties for same purpose and in 
course of same transaction are, in eye of the law, 
one instrument and will be read and construed to- 
gether as if they were as much one in form as they 
are in substance. Cedars Corp. v. H. Krasne & Son, 
WNGon Get eo Gk aaoun ee teewase anette eet ooo 
Where party without reasonable explanation testi- 
fies to facts materially different concerning vital 
issue, the change clearly being made to meet ex- 
igencies of pending litigation, such evidence dis- 
eredited as matter of law and should be disre- 
garded; however, contradictory statements of non- 
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28. 


29. 
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party witnesses not governed by this rule and such 
contradictions may be submitted to jury as affecting 
weight of evidence and credibility of witnesses. 
Insurance Co. of North America v. Omaha Paper 
Stock; Ines 12 sora eke ke oS ee se 
Impeachment of witness by showing contradictory 
statements made by him admitted solely for pur- 
pose of discrediting reliability of witness; it is not 
substantive evidence of facts stated. Insurance Co. 
of North America v. Omaha Paper Stock, Inc. __-- 
When defendant moves for directed verdict, he ad- 
mits as true evidence of plaintiff who is then entitled 
to benefit of every reasonable inference deducible 
from evidence submitted. Mathine v. Kansas-Ne- 
braska Nat. Gas Co., Inc, _-___-_-___-________.--. 
It is only where there is total failure of competent 
proof in criminal case to support material allega- 
tion in information that trial court will be justified 
in directing verdict of not guilty. State v. Whipple 
In addition to judicial review of records of Director 
of Motor Vehicles it is only completely void judg- 
ments, erroneous or fraudulent records, and ab- 
stracts if convictions which may be challenged at 
evidentiary hearing provided for in district court 
de novo review of order revoking driver’s license. 
Bohlen yv. Kissack ----------------------.--------- 
Where proof of a different crime tends to estab- 
lish motive, criminal intent, or guilty knowledge, it 
is admissible. State v. Meints ----...-------..__-- 
Refusal of defendant to submit to legal chemical 
test for intoxication admissible in evidence. State 
V;) Meints * 25-2002 et oe tre na 
Supreme Court will not resolve conflicts in evi- 
dence, pass on credibility of witnesses, or weigh 
evidence unless it is so lacking in probative force 
as matter of law that it is insufficient to support 
finding of guilt beyond reasonable doubt. State 
Vi WCONNOF® 3c e Set eae 2 ht ee 
When evidence in criminal prosecution insufficient 
to prove guilt beyond reasonable doubt, court should 
direct a verdict for accused. State v. Alvarez .__- 
Persuasiveness of evidence may be destroyed even 
though not contradicted by direct evidence. Batter- 
man v. Richardson __~~------~--.--.-..____------ 
Proof that damage might or could have been caused 
by an accident not sufficient to sustain verdict for 
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a claimant; such evidence not of quality required 
to satisfy burden of claimant to establish by pre- 
ponderance of evidence an injury and extent there- 
of. Batterman v. Richardson ..__.-------..-____. 
Spontanous declaration of homicide victim identify- 
ing attacker admissible where declaration and attack 
so clearly connected that declaration can in ordi- 
nary course of affairs be said to be spontaneous 
declaration of real cause. State v. Brown _.._.._. 
In workmen’s compensation case, burden of proof 
upon claimant to establish that his disability caused 
by an accident arising out of and in course of his 
employment. Hartwig v. Educational Service Unit 
NOs + 18% een 22e cc sse coe ee er ea ee 
Rule of liberal construction of Workmen’s Compen- 
sation Act applies to law but not to the evidence 
offered in support of claim for benefits under the 
act. Hartwig v. Educational Service Unit No. 13 
On appeal of workmen’s compensation case to Su- 
preme Court, where there is reasonable competent 
evidence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence; cause will 
be considered de novo in Supreme Court only where 
findings of fact not supported by evidence as dis- 
closed by record. Hartwig v. Educational Service 


“UnituNos 18 went eo oe eek 


Where claimant in workmen’s compensation case 


‘fails to show with reasonable certainty that disa- 


bility of which he complains arose out of and in 
course of his employment, proceeding will be dis- 
missed. Hartwig v. Educational Service Unit No. 
137 fate to eke a ee ee 
In ambiguous contract, court may look at prelimi- 
nary negotiations to determine intent of parties. 
Halbert v. Food Host U. S. A., Inc. __-_--~_______ 
Before evidence submitted to jury, is preliminary 
question for court, not whether is literally no evi- 
dence, but whether is any upon which jury can pro- 
ceed to find verdict for party producing it, upon 
whom burden of proof imposed. Era v. Sapp Bros. 
GMG) 2 Ine: 222232522055 he Soh oxe ol iooee Seseene 
Where cases interwoven and interdependent, and 
controversy involved has already been considered 


_and determined by Supreme Court. in former pro- 


- .ceedings, it may examine its own records and take 
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46. 


47. 


48. 


49, 


50. 


51. 


52. 


judicial notice of its own proceedings and its: judg- 
ment in former action. Freeman v. Rose --._-.__ 
In disposition hearing, juvenile court may consider 


_all previous matters in juvenile court pertaining to 


the child. State v. Miller __-_-------------------- 
In order that ordinance or statute be relevant on 
issue of standard of care, must have been in effect 
at time of claimed violation and by its terms be 
applicable to situation. Gubalke v. Estate of Anthes 
Actions in equity on appeal to Supreme Court sub- 
ject to rule that when credible evidence on material 
questions of fact in irreconcilable conflict, it will 
consider fact that trial court observed witnesses 
and their manner of testifying and accepted one ver- 
sion of facts rather than other. Harre v. White __ 
Fifth Amendment privilege protects accused from 
being compelled to testify against himself only as to 
evidence of testimonial or communicative nature. 
State v. Manley ---_._---..--_----...--~-------. 
Withdrawal of blood, and use of analysis in evi- 
dence, does not involve compulsion within Fifth 
Amendment. State v. Manley _--------~---------- 
Test of sufficiency of circumstantial evidence in 
criminal prosecution whether facts and circumstances 
tending to connect accused with crime charged are 
of such conclusive nature as to exclude to moral 
certainty every rational hypothesis except that of 
guilt. State v. Kennedy —~_------------------------ 
Invalidity of search warrant does not of itself auto- 
matically make evidence seized inadmissible. State 
V.. Waechter® (..222sscceusee ese cesses est saeteose 
Motion to suppress can be urged only by one whose 
rights are violated, not by one aggrieved solely by 
introduction of damaging evidence. State v. 
Waechter ssisseceseus ses ce sess cs esc seeslesekt 
Party who claims that an exception contained in 
Depressant and Stimulant Drugs Act is applicable 
to him has burden of proof to establish that ex- 
ception is applicable. State v. Waechter ----_-.- 
Party who is under duty to bring before court some 
circumstance may, by his inexcusable failure to do 
so, imply that exposed circumstance would be un- 


_favorable to him. City of Omaha v. American 


Theater Corp. <--s22-55+-25-545 252525522. se ades 
Failure of party under duty to produce matter 
specified in subpoena duces tecum may satisfy 
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burden of his opponent to produce evidence. City 
of Omaha v. American Theater Corp. --.--.------ 
Subpoena duces tecum for trial imposes duty upon 
witness to bring with him sought-after matter under 
his control and that law requires him to produce as 
evidence. City of Omaha v. American Theater Corp. 
Unless otherwise prejudicial, error in admission of 
evidence relating to a count upon which was an 
acquittal not ground for reversal. State v. Skinner 
Not valid objection to evidence of expert that answer 
covers whole ground jury to decide, if case one to 
be wholly resolved by such evidence. Bayse vy. Tri- 
County Feeds, Inc. -~---~---------------~~------- 
Only when there is total want of proof to support 
material allegation of information, or where testi- 
mony in criminal case so weak or doubtful character 
that conviction based thereon cannot be sustained, 
that court will be justified in directing verdict of 
not guilty. State v. Craig .-.-.--_...---.-_---- 
On appeal of action in equity, when credible evidence 
on material questions of fact in conflict, Supreme 
Court will consider fact that trial court observed 
witnesses and their manner of testifying and ac- 
cepted one version of facts rather than other. 
Messersmith v. Klein ~---._--------__-----.-__-- 
In sale of corporate shares a common law test of 
reasonableness of covenant not to compete is wheth- 
er seller’s opening a business of his own would 
substantially affect corporate good will. Antrim 
Vy Pittman: oo echo n ccc ste sce seesctet ou cecac 
At common law, invalidity of promise not to compete 
does not depend upon proof of actual harm. 
Antrim v. Pittman —--~--------_-__----. +e 
A statutory interpretation, effective March 1, 1973, 
is adopted as follows: <A party may obtain dis- 
covery of the existence and contents of any in- 
surance agreement under which any person carry- 
ing on an insurance business may be liable to 
satisfy part or all of a judgment which may be 
entered in the action or to indemnify or reimburse 
for payments made to satisfy the judgment. In- 
formation concerning the insurance agreement is 
not by reason of disclosure admissible evidence at 
trial. For purposes of this paragraph, an applica- 
tion for insurance shall not be treated as part of 
an insurance agreement. Walls v. Horbach ______ 
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Before a person may be said to be in contempt of 
court for failure to pay amounts fixed in decree 
of divorce for support of children, evidence must 
disclose not only failure to comply with decree 
but also that failure was willful. Halverson v. 
Halverson 2.25 esesesce coos bene noses ee es ese 
Finding that defendant has violated terms of his 
probation need not be established beyond reason- 
able doubt but must be established by clear and 
satisfactory evidence. State v. Case ------------ 
Where an inference so usual, natural, or instine- 
tive as to accord with general experience, its state- 
ment is received as substantially one of a fact— 
part of common stock of knowledge. State v. 
McCown? (2c. cece 2c eee he cece cece ses 
Negligence is question of fact which may be proved 
by circumstantial evidence, but facts and circum- 
stances proved, together with reasonable inferences 
that may be drawn from them, must indicate with 
reasonable certainty negligent act complained of. 
Vietz v. Texaco, Inc. ---..-----._-----_-.----.--- 
Where several inferences may be drawn from facts 
proved, which inferences opposed to each other but 
equally consistent with facts proved, plaintiff may 
not sustain his position by reliance alone on infer- 
ences which would entitle him to recover. Vietz 
V:. ‘Texaco; In¢.. .~ 222222 cee oe ee ee 
Plaintiff in ejectment must prevail, if at all, upon 
strength of his own title and not upon weakness 
of his adversary’s title. Kozak v. State __-.-__.__ 
In action of ejectment, when plaintiff’s testimony 
shows defendant in possession of disputed lands 
under claim of ownership, plaintiff must then re- 
cover on superiority of his title, and, if he relies 
on record or paper title, he must show regular 
chain of title from government, or from some grantor 
in possession, or from common source from which 
each of litigants claims. Kozak vy. State _---_____ 
Trial court may in its discretion permit introduction 
of evidence in rebuttal that is not strictly rebuttal 
evidence. State v. Keith --.----_._----.-__-____ 
Inadequacy of consideration is a badge of fraud. 
First Nat. Bank v. First Cadeo Corp. --_____-___- 
Conveyance in consideration of an agreement for 
future support may, where it has effect of hinder- 
ing, delaying, or defrauding creditors, be evidence 
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of fraudulent intent. First Nat. Bank v.-First Cadco 
Corps eeccseeses ses se eases ees aes 5 
In equity, Supreme Court when reviewing findings 
of trial court will, where evidence in conflict, con- 
sider that trial court heard and observed witnesses 
and must have accepted one version of facts rather 
than another. This rule, however, has no applica- 
tion where, although belief of trial court apparent, 
its decision founded upon question of sufficiency of 
evidence and not its credibility. First Nat. Bank 
v. First Cadeo Corp. ~------.-..------------~---~- 
In trial of civil action, after plaintiff has introduced 
evidence tending to prove its case, if defendant 
fails to testify to matters peculiarly within his 
knowledge necessary to his defense, presumption 
exists that his testimony, if produced, would militate 
against his interest, which presumption may be 
considered by court or jury trying case in deter- 
mining facts proved. First Nat. Bank v. First 
Cadeo. Corp. 2s. Sesoces pee ad ses Coens ceste 
Parol evidence inadmissible to vary written agree- 
ment complete on its face. First Nat. Bank v. Hull — 
Newly discovered evidence does not require grant- 
ing of new: trial unless it is of such controlling 
nature that it probably would change result of 
former trial. Universal Terrazzo & Tile Co. v. 
Parsons. (Corp... ws sssceeecosccuelun eco sees assesses 
In error proceeding from inferior court or triburial 
to district court, and on appeal therefrom to 
Supreme Court, error cannot be predicated on suf- 
ficiency or insufficiency of evidence as matter of 
law to affirm or reverse findings and judgment of 
inferior court or tribunal from which error was 
prosecuted, unless all material and relevant evi~- 
dence properly presented in bill of exceptions. Lanc 
v. Douglas County Welfare Administration ~~~... 
Where alleged errors of law dependent upon evidence 
are asserted, it will be conclusively presumed that 
evidence adduced in inferior court or tribunal sup- 
ports judgment or final order therein made in 
absence of proper bill of exceptions. Lane v. 
Douglas County Welfare Administration ---.--- ok 
Provision of statutes requiring plaintiff in‘ error 
to file with his petition authenticated transcript 
of proceedings containing final order sought to be 
reversed, vacated, or modified jurisdictional and 
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mandatory. Lane v. Douglas County Wieltare Ad- 
ministration —-_.--.--...-...-..--_.---------~---- 
Where a single copy of film seized for sole purpose 
of preserving it for evidence in criminal action, such 
seizure does not violate First Amendment. - State 
y,. Little Art: Corp: oo22.224.-25séeeeceh-552--425 
Court may order defendant to deliver one congo 
any alleged obscene material to prosecuting authority 
for use in connection with any pending .criminal 
prosecution. State v. Little Art Corp. .---.------. 
Defendant has constitutional right to introduce evi- 
dence pertaining to community standard. State v. 
Little Art Corp. ~------.-~---.----------------L: 
Affirmative proof of community. standards not neces- 
sary. State v. Little Art Corp. .---------=-.---~- 
Extraneous evidence that materials in question ob- 
scene not required. State v. Little Art Corp. -----. 
Rules of practice in district court cannot enter into 
determination of question presented in . Supreme 
Court unless incorporated in bill of exceptions, since 
Supreme Court will not take judicial notice of rules 
of practice of district court. Simmons v. Murray — 
In determining sufficiency of evidence to sustain 
conviction in criminal prosecution, not province of 
court to resolve conflicts in evidence, pass on cred- 
ibility of witnesses, or weigh evidence. State.‘v. 
(Suggett:- 2. 22-2. on nn oe 
It is error to exclude evidence which has tendency 
to impeach witness on material fact sworn to by 
him, proper foundation having been laid therefor. 
State v. Suggett ~.------------ 
In cross-examination of defendant who voluntarily 
becomes witness in his own behalf, considerable ju- 
dicial discretion committed to trial court to go 


' beyond literal scope of direct examination in mat- 


ters testing accuracy, memory, or credibility of 
witness. State v. Suggett .....-...-.________-____ 
Reception of evidence collateral to any issue in case 
intended to affect credibility of witness usually with- 
in discretion of trial court, and ruling concerning 
it is not reason for reversal of judgment in case in 
absence of abuse of discretion. State v. Suggett __ 
In criminal case, new trial may be granted for 
newly discovered evidence which is competent; mate- 
rial, and credible which might have changed. result 
of trial and which exercise of:.due diligence: would 
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not have discovered and produced at trial. State 
Wen Whipple. <2 c2005 2252 So cee eee Se eee 
Motion for new trial on ground of newly discovered 
evidence addressed to ‘sound discretion of trial court 
and unless abuse of discretion shown, its deter- 
mination will not be disturbed. State v. Whipple __ 
In prosecution for receiving stolen property, when 
facts known to defendant were such that man of 
age, intelligence, and experience of defendant would 
know the property to have been stolen, trier of 
fact may properly find defendant possessed guilty 
knowledge. State v. Abraham ~__~.-.---_--_____ 
In garnishment proceeding, intervener or third party 
claimant normally has burden of proving his claim 
by preponderance of evidence, and this rule has 
application even where intervener or claimant has 
possession of property if judgment debtor and claim- 
ant closely related. First Nat. Bank of Omaha v. 
First Cadco Corp. -----------..--.------.____--_ 
Evidence not directly contradicted not necessarily 
binding on triers of fact, and may be given no 
weight where it is inherently improbable, unrea- 
sonable, self-contradictory, or inconsistent with facts 
or circumstances in evidence. First Nat. Bank of 
Omaha vy. First Cadeo Corp. ~------_-._-____-__- 
Triers of fact have right to test credibility of wit- 
nesses by their self-interest and to weigh undis- 
puted parol testimony against facts and circum- 
stances in evidence from which a conclusion may 
properly be drawn that parol testimony false. First 
Nat. Bank of Omaha v. First Cadeo Corp. ____---- 
Substantial conflict may arise even though all evi- 
dence produced by one party. First Nat. Bank of 
Omaha v. First Cadeco Corp. ------..____.-.__-____. 
Credibility of witnesses and weight to be given their 
testimony are for triers of fact. First Nat. Bank 
of Omaha v. First Cadco Corp. ----_______-.__-.___ 
Where evidence as to what occurred immediately 
prior to and at time of making of confession shows 
that it was freely and voluntarily made and ex- 
cludes hypothesis of improper inducements or threats, 
confession is voluntary and may be received. State 
v. Medina 


Finding that statement of accused voluntary will 
not ordinarily be set aside unless finding clearly 
erroneous. State v. Medina ~_-__._--__-__-.__--._ 
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Fees. 


98. 


99. 


100. 


101. 


102. 


If there is any element of science or skill in mat- 
ter being investigated before trial jury, not revers- 
ible error for court to admit expert testimony 
thereon, even though element of science slight. 
State: v... Medina, 22-2 5-2.222225-5-c255522-5--2-58 
Underlying principle of relevance is logical proba- 
tive value. State v. Wright ~.-.---._-.--------- 
Where evidence conflicting or where reasonable 
minds may draw different inferences or conclu- 
sions from evidence, within province of jury, or 
court when case tried without jury, to decide is- 
sues of fact and Supreme Court may not set aside 
or direct verdict in such situation. Libbey-Owens 
Ford Glass Co. v. L & M Paper Co. ~----.------- 
Handwriting in question may be compared by trier 
of fact with writing of same person which is proved 
to be genuine. First Nat. Bank & Trust Co. v. 
Cutfight.. 20222222055 ee 2cie tees sess bese be sees, 
In law actions, conflicts in evidence or findings of 
fact will not be disturbed on appeal unless clearly 
wrong. First Nat. Bank & Trust Co. v. Cutright - 


Amount of attorney’s fees allowed rests in sound 
discretion of district court, considering elements of 
amount involved, responsibility assumed, questions 
of law raised, time and labor necessarily required 
in performance of duties, professional diligence and 
skill required, and result of services performed. 
Insurance Co. of North America v. Omaha Paper 
Stock, Ine; 2225 eeco 22 oe e Sh lee atest Se 
Where an insurer brings action for declaratory 
judgment to have coverage determined and insured 
prevails, latter entitled to attorney’s fee under pro- 
visions of section 44-359, R. S. Supp., 1972. State 
Farm Mut. Auto. Ins. Co. v. Selders ~---.--___--_ 
Under section 48-118, R. R. S. 1948, where em- 
ployer and employee join in suit against third per- 
son, district court has jurisdiction to determine all 
disputes between employer and employee, including 
setting and allocation of attorney’s fees and ex- 
penses. Gillotte v. Omaha Public Power Dist. ..__ 
Under section 48-118, R. R. S. 1948, subrogated in- 
terest of employer, for computation and allocation 
of fees and expenses, not restricted to workmen’s 
compensation benefits actually paid, but measured 
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by workmen’s compensation liability relieved or dis- 
- charged by recovery against third party. Gillotte 
vy. Omaha Public Power Dist. -....-.------------- 
6. Failure of magistrate to collect fee for issuing 
warrant does not affect validity of warrant. State 
Vir McCown. .<csc- Set soso ss ee stsccsece etek ces 

Foreclosure. 


Person whose leasehold interest terminated, in prem- 


ises upon which is mechanic’s lien, not necessary 
party to petition for foreclosure. Waite Lumber 
Co., Inc. v. Masid Bros., Inc, ....---------------- 


Fraudulent Conveyanices. 


1. 


Every conveyance made with intent to hinder, de- 
lay, or defraud creditors or persons of their lawful 
debt or demands is void. First Nat. Bank v. First 
Cadeo Corp. -~-------~----~--------- eed eeeeeoees, 
Question of fraudulent intent in all cases arising 
under provisions of section 36-401, R. R. S. 1943, is 
question of fact, and not of law. First Nat. Bank 
v. First Cadco Corp. _------.--------.-~---------.. 


Creditor may usually follow and subject to his claim | 
-the fund or proceeds resulting from fraudulent con- 


veyance and may pursue same into any property 
in which it may have been invested, so far as it can 
be found. First Nat. Bank v. First Cadco Corp. . 
Conveyance in fraud of creditors may be effected 
by organization of corporation and transfer of prop- 
erty to it with intent to hinder, delay, or defraud 
creditors. First Nat. Bank v. First Cadco Corp. -- 
Provisions of sections 36-401 to 36-409, R. R...S. 
1948, do not impair title of purchaser for valuable 
consideration unless purchaser had previous notice 
of fraudulent intent of his immediate grantor, or 
of. frauds rendering void title of grantor. First 
Nat. Bank v. First Cadeo Corp. ---_-..-.-----.-.. 
Inadequacy of consideration is a badge of fraud. 
First Nat. Bank v. First Cadco Corp. ~-----.-...- 
Conveyance in consideration of an agreement for 
future support may, where it has effect of hindering, 
delaying, or defrauding creditors, be evidence of 
fraudulent intent. First Nat. Bank v. First Cadeo 
Corps ss8 eee ose oe soe et 
If value of property conveyed exceeds amount of 
encumbrances thereon, agreement by grantee to 
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10. 


11. 
12. 


13. 


14. 


pay off encumbrances not valuable consideration as 
against grantor’s creditors; ability of grantee to 
pay encumbrance also fact to be considered. First 
Nat. Bank v. First Cadco Corp. ------.----------- 
Transfer by which grantor reserves to himself a 


895, 


553 


benefit to detriment of his creditors may constitute  -.: 


evidence of fraud. First Nat. Bank v. First Cadco 
Corp; oa sent e eked oe ee 
Depending upon facts and circumstances, one who 
is beneficiary of fraudulent conveyance may be re- 
quired to account for rents and profits thereof, in- 
cluding rents and profits from proceeds. First Nat. 
Bank v. First Cadco Corp. -~-_--------~---------- 
Where is a conveyance between close relatives with- 
out adequate consideration, burden upon parties to 
transaction to establish that it was done in good 
faith. First Nat. Bank v. First Cadco Corp. ~---- 
Fact that plaintiff in creditor’s bill action does have 
security does not deprive it of its standing as cred- 
itor under section 36-401, R. R. S. 1948. First Nat. 
Bank v. First Cadeo Corp, --_.---.---.----~----~-- 
Whether creditor mortgagee will be required to first 
exhaust property which it has taken as security be- 
fore subjecting fraudulently transferred property to 
satisfaction of its Judgment lien is in equity matter 
for sound discretion of court. First Nat. Bank v. 
First Cadeo Corp. ~.----------~.__--.-----_---___ 
In equity, Supreme Court when reviewing findings 
of trial court will, where evidence in conflict, con- 
sider that trial court heard and observed witnesses 
and must have accepted one version of facts rather 
than another. This rule, however, has no applica- 
tion where, although belief of trial court apparent, 
its decision founded upon question of sufficiency of 
evidence and not its credibility. First Nat. Bank 
v. First Cadeo Corp. ----~__ Posh sane Terk 


Garnishment. 


‘1. 


4 
EE a, 


When period of spendthrift trust has expired and 
beneficiary has unrestricted right to demand trust 
res, property may be reached by garnishment even 


» though trustee has delayed making actual distribu- 
‘tion. First Nat. Bank of Omaha v. First Cadco Corp. 


In garnishment proceeding, intervener or third. party 


, claimant normally has burden of proving his: claim 
‘by’. preponderance of evidence, and this rule has 
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application even where intervener or claimant has 
possession of property if judgment debtor and 
claimant closely related. First Nat. Bank of Omaha 
v. First Cadeo Corp. --._.--_.-..---------------- 


One engaged in installation of gas appliances must 


exercise high degree of care consistent with danger- 
ous nature of commodity to be used in appliance. 
Mathine v. Kansas-Nebraska Nat. Gas Co., Inc. -- 


Guilty Plea. 


1. 


Highways. 
1. 


Guilty plea which represents voluntary and intelli- 
gent choice of available alternatives, even though 
made for purpose of attempting to secure lighter 
sentence, acceptable. State v. Rubek ~-_.._---____ 
Accused may voluntarily, knowingly, and under- 
standingly consent to imposition of prison sentence 
even though unwilling to admit participation in 
crime, or even if his guilty plea contains protesta- 
tion of innocence, when he intelligently concludes 
that his interests require a guilty plea and record 
strongly evidences guilt. State v. Rubek ~._..____ 
Standard for determining validity of guilty and nolo 
contendere pleas whether plea represents voluntary 
and intelligent choice among alternative courses of 
action open to defendant. State v. Hyslop —...-.. 


Permissive use of land of another, that is a use or 
license exercised in subordination to other’s claim 
and ownership, not adverse and cannot give an ease- 
ment by prescription no matter how long it may be 
continued. Connot v. Bowden -.._.------..-_----. 
Where object on highway in front of one driving 
thereon at night so nearly color of road that it may 
be difficult to distinguish until quite close, cannot 
be said, as matter of law, that such person was 
guilty of contributory negligence. McClellen y, 
Dobberstein:. 2... see bose eek cncece eels 
Motorist approaching highway protected by stop 
signs must stop before going upon highway, must 
look to his left and to his right, and must permit 
motor vehicle which is proceeding along highway 
protected by stop signs to pass if it is at a distance 
and is traveling at a speed making it imprudent for 
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Homicide. 
Spontaneous declaration of homicide victim identifying 


motorist to proceed into intersection. White v. 
Kluge. <22isccnoceteces sche see so eee ete 
Duty of motorist to look for vehicles approaching 
on highway protected by stop signs implies obliga- 
tion to see what is in plain view. White v. Kluge ~ 
Motorist entering intersection of highways obligated 
to look for approaching automobiles and to see any 
vehicle within that radius which denotes limit of 
danger. White v. Kluge ----.---..---_-------..- 


attacker admissible where declaration and attack so 
clearly connected that declaration can in ordinary 
course of affairs be said to be spontaneous declara- 
tion of real cause. State v. Brown ~~ -----.-~--- 


Husband and Wife. 


1. 


Mere failure of surviving wife to tender back sup- 
port or other payments received by her under terms 
of property settlement agreement entered into in 
connection with action for divorce does not by it- 
self estop surviving spouse from denying finality 
of divorce decree and from claiming her statutory 
rights in estate of husband where he dies before 
divorce becomes final. Bassett v. First Nat. Bank 
& Drust: Co. oosctswsceeesd eee se eck ccansuecccess 
Property settlement agreement entered into in con- 
nection with and to facilitate action for divorce, and 
conditioned upon divorce being granted and approval 
of court, has no viability independent of finality of 
decree of divorce, and where one of parties dies be- 
fore divorce becomes final, rights of inheritance and 
statutory allowances not barred by property settle- 
ment agreement. Bassett v. First Nat. Bank & 
Trust: ..€o,.. -Jstsscesacssosclecu eel echoes esos secs 


Implied Consent Law. 


1 


Fifth Amendment privilege against self-incrimina- 
tion protects accused only from being compelled to 
testify against himself or otherwise provide State 
with evidence of testimonial or communicative nature, 
and withdrawal of body fluid and use of its anal- 
ysis does not involve compulsion. State v. Williams 
Nebraska Implied Consent Law constitutional. State 
ve. Willlatis? sc 2ascseSso3 2 see tees 
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Implied Consent Law, enacted in 1971, constitutional. 
State v. Manley ----..-----_.--..----------~---- 


Indictments and Informations. 


1. 


2. 


Infants. 


Technical formality and preciseness of charge un- 
necessary in proceeding for revocation of probation. 
State. -v. (Case: 2c: 2ebs. lose ee esse Sas 
Failure to endorse on information names of wit- 
nesses called by State not grounds for reversal of 
conviction in absence of prejudice. State v. Keith — 
Ruling of trial court upon motion for consolidation 
or severance of criminal prosecutions that might 
have been properly joined in single indictment, in- 
formation, or complaint will not be disturbed in 
absence of abuse of discretion. State v. Bazer ---- 
Information charging offense in substantially words 
of statute generally sufficient. State v. Abraham —_ 
Indictment or information alone need not be full 
protection against double jeopardy because defend- 
ant may allege and prove facts outside record in 
support of plea of former adjudication. State v. 
Abraham 2..tess-iceusccsutcés cies ccecececzc cece 


Contributing to delinquency of minor consists of 
an act which encourages, causes, or contributes to 
delinquency of child under 18 years of age. State 
We. McCune: 2222222 oon Se coi he 
Delinquent child is any child under age of 18 years 
who has violated any state law or city or village 
ordinance. State v. McCune --.-.------.----~----- 
Evidence that defendant furnished automobile used 
for drinking party upon the public highways in 
which 15-year-old girl allowed to participate will 
sustain conviction for contributing to delinquency of 
minor. State v. McCune ___-_--_-------__--_-- ee 
Juvenile court presumed to disregard all irrelevant 
matters in determining whether a child is a de- 
linquent child. State v. Miller _---.-..-.--_.-_.. 
In a disposition hearing, juvenile court may con- 
sider all previous matters in juvenile court pertain- 
ing to the child. State v. Miller -_.--..--_______ 
Conditions stated when possessor of land subject to 
liability for physical harm to children trespassing 
thereon caused by. artificial condition upon the land. 
Gubalke v. Estate of Anthes ____-----.._--- ee 
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1. 


Decree fixing custody of minor children will not be 
modified unless there has been change in circum- 
stances indicating that person having custody unfit 
for that purpose or that best interests of children 
require such action. Bennett v. Bennett ...-.-____ 
Discretion of trial court with respect to changing 
custody of minor children subject to review, but de- 
termination of the court will not ordinarily be dis- 
turbed unless there is clear abuse of discretion or 
it is clearly against weight of evidence. Bennett v. 
Bennett =o --eeosenci ce oe tet ees 
In divorce action where divorce has been granted and 
custody of children has been fixed, court in proper 
proceeding may, where circumstances of parties have 
changed or it shall be to best interests of children, 
modify decree as it concerns care, custody, and main- 
tenance of children, having due regard for rights of 
fit, proper, and suitable parents. Wichert v. Wichert 


Initiative and Referendum. 


Ordinance proposed by electors of city under initiative 


law must constitute such legislation as city council 
or legislative body of city has power to’ enact under 
delegated powers granted and defined by Legislature. 
State ex rel. Andersen y. Leahy .-....--_--_______ 


Injunctions. 


1. 


Where an obstruction in natural watercourse con- 
stitutes continuing and permanent injury to ad- 
joining landowners, injunctive relief may be granted 
upon proper showing. Wilson Concrete Co. v. County 
Of “Sarpy. 24s s ot wet cases ae Sk 
Injunction is extraordinary remedy and ordinarily 
will not be granted except in clear case where there 
is actual and substantial injury; right must be clear 
and damage irreparable. Larson v. Board of Regents 
Writ of injunction not wholly writ of right and may 
be withheld, in discretion of court, when likely to 
inflict greater injury than grievance complained of. 
Larson v. Board of Rewenta Eueeewecoes elle 


Insane Persons. 


1. 


Test of mental competency to stand trial whether 
defendant has capacity to understand nature and 
object of .proceedings against him; to comprehend 
his own condition in reference to such proceedings; 
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and to make rational defense. State v. Crenshaw -- 
If facts brought to attention of court which raise 
doubt as to sanity of defendant, question of com- 
petency should be determined at that time. State 
y. (Crenshaw -.22+--<--222 cee oso este e-san-= 
Question of competency to stand trial one of fact 
to be determined by court and means employed in 
resolving question are discretionary with court. 
State v. Crenshaw —_....---___.----~------------- 


Instructions. 


1. 


Admission of incompetent evidence may be cured by 
instruction which directs jury to consider as estab- 
lished fact transaction sought to be impeached by 
incompetent evidence. Dovey v, Sheridan ----_--- 
Instructions must be confined to issues presented 
by pleadings and supported by evidence. Gier v. 
Gleason: \22. sss 2sesSscso sen ee ccSe Seest coe scsce 
Where an issue, even assuming it is properly pleaded, 


affords no basis for recovery under evidence adduced 


in case, trial court’s submission of such an issue 
to jury constitutes error. Gier v. Gleason —-_-~--_ 
Instructions to jury must be considered as whole, 
and when thus considered, if law is correctly stated, 
and case fairly submitted, and jury could not have 
been misled, claim of prejudicial error in instruc- 
tions not available. Simon v. Omaha P. P. Dist. _- 
Where court has properly instructed generally on the 
law as to some issue presented by pleadings and 
evidence, it is generally duty of counsel to request 
instruction which seeks to supplement and define 
general instruction. Simon v. Omaha P. P. Dist. __ 
Instruction that jury to draw no inferences from 
fact defendant did not testify is cautionary instruc- 
tion for benefit of defendant. State v. Kennedy ~~. 
When litigant has approved instructions in trial 
court, either by word or act, he cannot thereafter 
effectively complain of instructions given. Swear- 
ingen v. Sloggett ------~--------_----------------- 
Instructions objected to must be specifically desig- 
nated by number in motion for new trial in order 
for such alleged error to be considered on appeal; 
otherwise, such instructions will be taken as law 
of case. Swearingen v. Sloggett -._._..-_._______ 
Generally, any alleged errors in instructions occur- 
ring in course of trial irrelevant, if jury arrived at 
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10. 


11. 


12. 


13. 


14, 


Insurance. 
1. 


verdict consistent with directed verdict that should 
have been granted. McClellen v. Dobberstein __-_- 
In present state of the law, failure by court to de- 
fine term “community standards” as referring to 
standards on local, state, or national basis not er- 
roneous so long as jurors are instructed to deter- 
mine the case, not on their individual standards, 
but on contemporary community standards. State 
v. Little Art: Corp. 22. 222. 2-- seen nel ene 
Duty of trial court to aid jury to determine guilt 
or innocence of accused by plain and clear instruc- 
tions, and if jurors are in doubt as to meaning of 
instructions given, it is entirely proper for them to 
request, and for trial court to give, additional ex- 
planatory instructions. State v. Suggett ~-----_-- 
Repetition of instruction not reversible error, unless 
its effect is to mislead jury. State v. Suggett —___ 
Failure to object to instructions after they have 
been submitted to counsel for review will preclude 
raising an objection on appeal. Libbey-Owens Ford 
Glass Co. v. L & M Paper Co, ~------------------- 
Where contributory negligence pleaded as defense, 
and no competent evidence to support it, it is prej- 
udicial error to submit to jury issues involving con- 
tributory and comparative negligence. Spath v. Coon 


No insurance policy or certificate of any kind shall 
be issued or delivered in Nebraska unless and until 
copy of form thereof has been filed with Depart- 
ment of Insurance and approved by it. Workman 
v. Great Plains Ins. Co., Inc. --..-----.-----------~ 
Cited statute does not prohibit insurance company 
from printing in or attaching to insurance policy 
additional or altered terms or conditions not found 
in standard approved form, provided they are not 
inconsistent with or waiver of any of provisions of 
such authorized approved form; provisions not in 
conflict with provisions of such approved form may 
be added when necessary to express terms of con- 
tract of insurance which is authorized. Workman 
v. Great Plains Ins. Co., Inc, ~--------..-----_-. 
Automobile that had been modified for use in stock 
car racing by removing seats, dashboard, headlights, 
taillights, and glass and by adding special equip- 
ment to facilitate its use in races, was “equipment 
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designed for use principally off public roads.” Wal- 
cott v. Hawkeye-Security Ins. Co. ---------------- 
Where an insurer brings action for declaratory judg- 
ment to have coverage determined and insured pre- 
vails, latter entitled to attorney’s fee under pro- 
visions of section 44-359, R. S. Supp., 1972. State 
Farm Mut. Auto. Ins. Co. v. Selders ~--.--.------- 
A statutory interpretation, effective March 1, 1978, 
is adopted as follows: A party may obtain discovery 
of the existence and contents of any insurance agree- 
ment under which any person carrying on an insur- 
ance business may be liable to satisfy part or all of 
a judgment which may be entered in the action or 
to indemnify or reimburse for payments made to 
satisfy the judgment. Information concerning the 
insurance agreement is not by reason of disclosure 
admissible evidence at trial. For purposes of this 
paragraph, an application for insurance shall not be 
treated as part of an insurance agreement. Walls 
Wi. Horbach, =" <s6--c2ecsc 2a oe fen eos oe 
An aircraft insurance policy may exclude coverage 
when airplane flown by certain types of persons or 
pilots. Omaha Sky Divers Parachute Club, Inc. v. 
Ranger Ins: C0... 22. s24.802402 bebe fen eens 
Insurer under an aircraft insurance policy may law- 
fully exclude certain risks from coverage of its 
policy and where damage occurs during operation 
of insured aircraft under circumstances as to which 
policy excludes coverage, there is no coverage. 
Omaha Sky Divers Parachute Club, Inc. v. Ranger 
Ins: :C0s> 22222055525 webs ts oee cee neon fae esse 
Under aircraft insurance policy that excludes cover- 
age while aircraft operated in flight by other than 
a pilot or pilots holding valid and effective pilot and 
medical certificates, there is no coverage where a 
pilot’s medical certificate lapsed 5 months before an 
accident occurred. Omaha Sky Divers Parachute 
Club, Inc. v. Ranger Ins. Co, -------~------------ 
Objectively reasonable expectations of beneficiary- 
insured relating to terms of his insurance contract 
will ordinarily be honored. Bracy v. American 
Family Mut. Ins. Co, ---------------------------- 
Purpose of insurer against liability for medical 
payments in automobile policy may be not to make 
medical payments to insured who is injured in an- 
other vehicle owned by insured but not insured under 
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11. 


Intent. 


Interest. 
1, 


policy. Bracy v. American Family Mut. Ins. Co. —- 
Where two fire insurance policies issued by different 
insurers to common insured each contain prohibitions 
against other insurance and a prorating clause, but 
no express provision voiding policy for violation of 
prohibition nor suspending coverage during time of 
violation, both policies remain in force and prorating 
clauses apply to any covered loss. Kent v. Insurance 
Co. of North America ~.-_-.__-_____-_.-_~.-----.- 


Terms “maliciously” and “feloniously,” as used in 
describing an offense, import a willful act. State 
vi. Schumacher 2.220022 S0cht eccsuce el eoenteceess 
Where proof of a different crime tends to establish 
motive, criminal intent, or guilty knowledge, it is 
admissible. State v. Meints -----.._...._------_-- 
Question of fraudulent intent in all cases arising 
under provisions of section 36-401, R. R. S. 1948, is 
question of fact, and not of law. First Nat. Bank 
v. First Cadeco Corp. ~--....----.__-_-___--.---.. 
In determining legislative intent, all statutes relating 
to same subject should be construed and considered 
together. State v. Suggett ~....-.-...--.---_-_- 
When intent of Legislature clear, it is duty of courts 
to construe it in accordance with such intent; sensi- 
ble construction will be placed upon it to effectuate 
object of legislation rather than literal meaning that 
would have effect of defeating legislative intent. 
State v. Suggett __.-_------.___-__--__--_____ 
In prosecution for receiving stolen property, when 
facts known to defendant were such that man of 
age, intelligence, and experience of defendant would 
know the property to have been stolen, trier of fact 
may properly find defendant possessed guilty knowl- 
edge. State v. Abraham ~~ --____----___._-_______ 


Claim for damage to property, established by ref- 
erence to an accounting system involving allocation 
of costs of overhead, labor, vehicles, and material, 
which trier of fact may consider, but not bound to 
accept, not a liquidated account to allow plaintiff 
to recover prejudgment interest. Northwestern Bell 
Tel. Co. v. Woodmen of the World Life Ins. Soc. __ 
Real estate mortgage loans. by nonlicensees whose 
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terms call for periodic interest payments and single 
payment of principal are not installment loans and 
not subject to inhibitory provisions of Installment 
Loan Act. Seldin v. Northland Mortgage Co, ----- 
Interest allowable where conduct of party justifies 
its allowance, particularly where money or property 
belonging to another is wrongfully withheld to en- 
richment of debtor and to detriment of creditor. 
Halbert v. Food Host U.S.A., Inc. ----------~----- 
Regardless of term used, if result is charge for loan 
of money or for forbearance of debt, result is in- 
terest. Midstates Acceptance v. Voss ------------ 


Intoxicating Liquors. 


1. 


Invitee. 
1. 


Evidence that defendant furnished automobile used 
for drinking party upon the public highways in 
which 15-year-old girl allowed to participate will 
sustain conviction for contributing to delinquency 
of minor. State v. McCune —_-----.------------_- 
Refusal of defendant to submit to legal chemical 
test for intoxication admissible in evidence. State 
Vi. (Meints.. 222. 222202852553 62 soe s oe aeewnn es ess 
Prosecuting attorney may comment to jury on refusal 
of defendant in prosecution for driving while under 
influence of intoxicating liquor to submit to chemical 
test which is required by law. State v. Meints ..__ 
Implied Consent Law, enacted in 1971, constitutional. 
State v. Manley ~...--.----.-.------------~------ 
Power to regulate all phases of control of distribu- 
tion and sale of alcoholic liquors vested generally 
in Liquor Control Commission, T & N P Co., Inc. 
v. Nebraska Liquor Control Commission ~_..___._ 
Liquor Control Commission has broad discretion 
in determining whether applications for licenses 
should be granted or denied; courts without author- 
ity to interfere with that discretion unless it has 
been abused. T & N P Co.,, Inc. v. Nebraska Liquor 
Control Commission ~__..-------~-------__- ee 


Duty of owner in control of premises where work 
performance under contract with owner to be ex- 
ecuted to exercise reasonable care to keep premises 
in safe condition while contract in course of per- 
formance. Simon v. Omaha P. P. Dist. --.---.... 
Possessor of land retaining control subject to lia- 
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Judgments. 
1. 


Juries. 


bility for personal injuries to business visitors caused 
by natural or artificial condition thereon if he 
knows, or by exercise of reasonable care could dis- 
cover, condition which, if known to him, he should 
realize as involving unreasonable risk of harm to 
invitee. Simon v. Omaha P. P. Dist. --_.------.-__ 
Owner’s duty to invitee to provide safe place to 
work cannot be delegated or avoided by contract 
where owner retains possession and control of prem- 
ises. Simon v. Omaha P. P. Dist. _-.-----..------ 


Findings of court in law action in which jury waived 
have effect of verdict of jury and will not be dis- 
turbed on appeal unless clearly wrong. Workman 
v. Great Plains Ins. Co., Inc. -._..---- ee 
Judgment of trial court in action at law where 
jury waived has effect of verdict of jury, and will 
not be set aside unless clearly wrong. In deter- 
mining sufficiency of evidence to sustain judgment 
in law action, it must be considered most favorably 
to successful party, every controverted fact must be 
resolved in that party’s favor, and he must have 
benefit of any inferences reasonably deducible from 
it. Knight Bros., Inc. v. State ~-_..--_..--_-____ 
Judgment on merits ordinarily concludes parties and 
their privies, not only as to things determined, but 
also as to matters that might have been litigated. 
State Fire Marshal v. Village of Dorchester __.___ 
Not duty of reviewing court to search record for 
purpose of ascertaining if there is prejudicial error; 
every reasonable presumption will be indulged in 
favor of correctness of judgment that is entered; 
and any ruling alleged to be prejudicially erroneous 
must be specifically pointed out. McClellen v. 
Dobberstein ~.----------__.._--___- 
Where law action tried to court without jury, find- 
ing of court has effect of jury verdict and will not 
be disturbed unless clearly wrong. First Nat. Bank 
of Omaha v. First Cadco Corp. 


Party who fails to challenge jurors for disqualifi- 
cation and passes jurors for cause waives ‘any objec- 
tion to their selection. Regier v. Nebraska P. P. 
Dist. 
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Where evidence relating to ambiguities and con- 
tradictory provisions in a written contract is con- 
flicting, interpretation to be given contract is for 
jury. Knight Bros., Inc. v. State ---------------- 
Ordinarily, challenge to array must be made before 
trial. State v. Nelson ~_____--.--.----.---------- 
Alleged exclusion of women from jury panel cannot 
be raised for first time in post conviction proceed- 
ing. State v. Nelson _.-.----._----.--..---_----- 
Fundamental that a jury alone is sole judge of 
credibility of witnesses and of weight to be given to 
their testimony. Batterman v. Richardson ..~_--_ 
A jury has right to test credibility of witnesses by 
their self-interest and to weigh disputed parol test- 
imony against all other facts and circumstances in 
evidence from which a conclusion may properly be 
drawn that parol testimony either false or incred- 
ible of belief; substantial conflict may arise even 
though all the evidence produced by one party. 
Batterman v. Richardson __---_---..----...-.----- 
Before evidence submitted to jury, is preliminary 
question for court, not whether is literally no evi- 
dence, but whether is any upon which jury can pro- 
ceed to find verdict for party producing it, upon 
whom burden of proof imposed. Era v. Sapp Bros. 
GMC, Ine...c sess soee2 Soho ot ys ce eee costs ee 
Voir dire examination of jurors, opening statements, 
and final arguments to jury not customarily in- 
cluded in bill of exceptions, and will not be included 
unless request made to reporter that they be reported 
and included. State v. Kennedy .--_....-.._______ 


Jurisdiction. 


1. 


County board is only “authority” whose approval 
required for payment of tax refund claim under 
section 77-1734.01, R. R. S. 1948; failure to transmit 
copy of claim to other taxing entities does not 
deprive county board of jurisdiction and authority 
to determine and approve proper claim. School Dist. 
of Minatare v. County of Scotts Bluff __..._______ 
Under section 48-118, R. R. S. 19438, where employer 
and employee join in suit against third person, dis- 
trict court has jurisdiction to determine all disputes 
between employer and employee, including setting 
and allocation of attorney’s fees and expenses. 
Gillotte v. Omaha Public Power Dist. -.._________ 
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3. 


Where court has no jurisdiction of subject matter 
of action, all proceedings in such action void. Ne- 
braska Dept. of Roads Employees Assn. v. Depart- 
ment of Roads ...----------.----..-----~~--~~.--- 


Labor and Labor Relations. 


1. 


Employer’s action or nonaction which results in ces- 
sation of employee’s employment unlawful if em- 
ployer’s motive in so doing to discourage union 
membership or activity, or in reprisal or retaliation 
for latter activities. Mid-Plains Education Assn. v. 
Mid-Plains Nebraska Tech. College ~-_--..---__-__ 
Cited statute establishes right of any labor organ- 
ization organized under provisions of the act to file 
petition with Court of Industrial Relations invoking 
its jurisdiction when any industrial dispute exists 
between parties as set forth in the act. Mid-Plains 
Education Assn. v. Mid-Plains Nebraska Tech. Col- 
lefe: 22s esate soso sls e Sond te tockantodeusecs 
All industrial disputes involving governmental serv- 
ice, service of a public utility, or other disputes as 
Legislature may provide shall be settled by in- 
voking jurisdiction of Court of Industrial Relations. 
Nebraska Dept. of Roads Employees Assn. v. De- 
partment of Roads _-_----. ~~~... 
No person shall be denied employment because of 
membership in or affiliation with, or resignation or 
expulsion from a labor organization. Nebraska Dept. 
of Roads Employees Assn. v. Department of Roads 
Section 25-313, R. R. S, 1943, authorizes unincor- 
porated association to represent employees in col- 
lective bargaining with employers as well as to sue 
and be sued in name of association; however, before 
it may bring an action in courts of this state, it must 
comply with provisions of section 25-314, R. R. S. 
1943. Nebraska Council of Educational Leaders v. 
Nebraska Department of Education ____._._______ 


Landlord and Tenant. 


1, 


Tenant cannot, without authority of landlord, charge 
land with lien for materials for constructing or im- 
proving building thereon. Waite Lumber Co., Inc. 
v. Masid Bros., Inc, -..------_--________... 
Mechanic’s lien law of Nebraska requires that con- 
tract for material, labor, etc., for improvement on 
real estate be made with owner thereof or his agent; 
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and tenant of real estate, because of his tenancy, 
not agent of landlord for that purpose. Waite Lum- 
ber Co., Inc. v. Masid Bros., Inc. --.-------~------ 
An abandonment of leased premises by tenant con- 
stitutes offer to terminate lease, and abandonment 
or surrender of leased premises together with ac- 
ceptance thereof by landlord as by resumption of 
possession may constitute surrender by operation of 
law. Waite Lumber Co., Inc. v. Masid Bros., Inc. -_ 
Whether has been acceptance by landlord of tenant’s 
abandonment of premises largely matter of inten- 
tion and such acceptance may be inferred from acts 
of landlord inconsistent with continuance of lease. 
Waite Lumber Co., Ine. v. Masid Bros., Inc. ~---. 
Person whose leasehold interest terminated, in prem- 
ises upon which is mechanic’s lien, not necessary 
party to petition for foreclosure. Waite Lumber 
Co., Ine. v. Masid Bros., Inc. --.----------.------ 
Where possession of real estate entered upon under 
agreement with owner with reference to occupancy 
and not as owner, occupant cannot assert ownership 
by adverse possession unless he first surrenders his 
possession, or by some unequivocal act notifies land- 
lord that he no longer holds under agreement made. 
Jackson v. Eichenberger ~-__..------___._-..__.__ 
Mere nondemand and nonpayment of rent not suf- 
ficient to bar landlord’s title. Jackson v. Eichen- 
berger cases seseesee Soca sc le sees se len ease cetece 


Legislature. 


1. 


Licenses. 
1. 


In enacting a statute, Legislature must be presumed 
to have had in mind all previous legislation upon 
subject. Seldin v. Northland Mortgage Co. .._.____ 
In Legislature, record of floor explanation or debate 
legislative history, and may be an extrinsic, second- 
ary source in statutory interpretation. Norden 
Laboratories, Inc. v. County Board of Equalization 
When Legislature subsequently enacts legislation 
making related preexisting laws applicable thereto, 
it will be presumed that it does so with full knowl- 
edge of preexisting legislation and judicial decisions 
of Supreme Court construing and applying it. Sid- 
ney Education Assn. v. School Dist. of Sidney -__- 


License to practice law in this jurisdiction granted 
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on implied understanding that party receiving it 

shall at all times demean himself in proper manner 

and abstain from such practices as cannot fail to 

bring discredit to himself, the profession, and the 

courts. State ex rel. Nebraska State Bar Assn. 

Vs SUrOM:. Soc eeene ou goose osetia 146 
2. Violation of any ethical standards relating to prac- 

tice of law, or any conduct of an attorney in his 

professional capacity which tends to bring reproach 

on the courts or the legal profession, constitute 

grounds for suspension or disbarment. State ex 

rel. Nebraska State Bar Assn. v. Strom ------.--- 146 
8. Although Installment Loan Act applies primarily 

to those who have been licensed under the act, its 

inhibitory provisions apply to nonlicensees as well. 

Seldin v. Northland Mortgage Co. ---------------- 175 
4. Real estate mortgage loans by nonlicensees whose 

terms call for periodic interest payments and single 

payment of principal are not installment loans and 

not subject to inhibitory provisions of Installment 

Loan Act. Seldin v. Northland Mortgage Co. -. 1175 
5. To extent that courts may have power to review 

action of professional examining board in its re- 

fusal to recommend reinstatement under provisions 

of section 71-155, R. R. S, 19438, of license which 

has earlier been revoked, Supreme Court has no 

right to compel discretionary power of that public 

board unless its action arbitrary or capricious. Coil 

v. Department of Health ____._..-_-__----_-----___- 606 
6. Liquor Control Commission has broad discretion 

in determining whether applications for licenses 

should be granted or denied; courts without author- 

ity to interfere with that discretion unless it has 

been abused. T & N P Co., Inc. v. Nebraska Liquor 

Control Commission __..-------.--.-.----------- 708 


Limitations of Actions. 

After running of statute, adverse possessor has inde- 
feasible title which can only be divested by his con- 
veyance of land to another, or by subsequent dis- 
seisin for statutory limitation period. Abood v. 
SOHNSON. 95 eo ea Le 87 


Mandamus. 
1. An act is nonetheless ministerial because person 
performing it or officer who is obligated to perform 
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Marriage. 
Marriage contract between man and woman, one of 
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it may have to satisfy himself that state of facts 
exist under which it is his right and duty to per- 
form the act. State ex rel. Rittenhouse v. Newman 
Fact that necessity may exist for ascertainment, 
from personal knowledge, or from information de- 
rived from other sources, of those facts and condi- 
tions, such as residence, upon existence of fulfill- 
ment of which performance of act becomes clear 
and specific duty, does not operate to convert act 
into one judicial in its nature. State ex rel. Rit- 
tenhouse v. Newman ____.---_~--.--------------- 


whom is married, contrary to public policy, illegal, 
and void. Boersen v. Huffman ~.---------------- 


Marshalling Assets. 


Whether creditor mortgagee will be required to first 


exhaust property which it has taken as security 
before subjecting fraudulently transferred property 
to satisfaction of its judgment lien is in equity mat- 
ter for sound discretion of court. First Nat. Bank 
v. First Cadeo Corp, —-.--...--------+------------ 


Master and Servant. 


1. 


Employer’s action or nonaction which results in ces- 
sation of employee’s employment unlawful if em- 
ployer’s motive in so doing to discourage union 
membership or activity, or in reprisal or retaliation 
for latter activities. Mid-Plains Education Assn. v. 
Mid-Plains Nebraska Tech. College ---.---.------.. 
If a condition of obligor’s duty is that he be satis- 
fied with obligee’s performance, an interpretation 
is preferred under which condition occurs, provided 
a reasonable man in position of obligor would be 
satisfied and such a test is practicable. Nebraska 
Panhandle Community Action Agency, Inc. v. Strange 
Present a condition in employment contract that ob- 
ligor be satisfied with obligee’s performance, if 
agreement leaves no doubt that honest satisfaction 
and no more is meant, condition does not occur if the 
obligor is honestly, even though unreasonably, dis- 
satisfied. Nebraska Panhandle Community Action 
Agency, Inc. v. Strange --.---__------------------ 
Where a condition of obligor’s duty is that he be sat- 
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Mechanic’s 
1. 


isfied with obligee’s performance, mere statement of 
obligor that he is not satisfied not conclusive. Ne- 
braska Panhandle Community Action Agency, Inc. 
Ve. Stange 254240. et bea eS eee Soya 
Under Nebraska Nonprofit Corporation Act, the 
Economic Opportunity Act of 1964, as amended, and 
administrative regulations, unless particular facts 
require it, Supreme Court will not review validity 
of resolutions in which board of directors of cor- 
porate administrator of programs under Economic 
Opportunity Act of 1964, as amended, terminates its 
employees. Nebraska Panhandle Community Action 
Agency, Inc. v. Strange ~----------.-----------.-- 
Duty imposed upon owner not that of an insurer; 
he must use only that degree of care in furnishing 
safe place to work which a reasonable and prudent 
man would exercise under like circumstances. Simon 
Vv..Omaha. P...P:. Dists 222-2. 55i25.2-555-ceec5cu- 5 
Ordinarily, safe place to work requires that owner 
in possession and control of premises should recog- 
nize that construction work likely to create during 
its progress peculiar risk of physical harm to others 
unless special precautions taken. Simon v. Omaha 
Pi“ P;. Dist. osseeneoceca esco ence beers cle ce se nsses 


Liens. 

Tenant cannot, without authority of landlord, charge 
land with lien for materials for constructing or 
improving building thereon. Waite Lumber Co., 
Inc. v. Masid Bros., Inc. __----.--_------~.-------. 
Mechanic’s lien law of Nebraska requires that con- 
tract for material, labor, etc., for improvement on 
real estate be made with owner thereof or his agent; 
and tenant of real estate, because of his tenancy, 
not agent of landlord for that purpose. Waite Lum- 
ber Co., Inc. v. Masid Bros., Inc. -..-_..--.--.----~ 
Although mechanic’s lien when filed attaches only 
to equitable estate, it may be enforced against fee 
after equitable and legal titles have merged. Waite 
Lumber Co., Inc. v. Masid Bros., Ine. _-..--------_- 
Person whose leasehold interest terminated, in prem- 
ises upon which is mechanic’s lien, not necessary 
party to petition for foreclosure. Waite Lumber Co., 
Inc. v. Masid Bros., Inc. -~----.----..-.--------- 
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Mortgages. 


Real estate mortgage loans by nonlicensees whose 


terms call for periodic interest payments and single 
payment of principal are not installment loans and 
not subject to inhibitory provisions of Installment 
Loan Act. Seldin v. Northland Mortgage Co. ~._. 


Motions, Rules, and Orders. 


1. 


10. 


Motion to declare mistrial addressed to sound dis- 
cretion of trial court, and its ruling will not be dis- 
turbed in absence of showing of abuse of discre- 
tion. Regier v. Nebraska P. P. Dist. ~--.----..-. 
Motion to suppress can be urged only by one whose 
rights were violated, not by one aggrieved solely 
by introduction of damaging evidence. State v. 
MeCuné 2c ela sececcest tee cecseekese fete eee 
State v. Waechter -_...-..-.---_-~---_------..--- 
When defendant moves for directed verdict, he ad- 
mits as true evidence of plaintiff who is then en- 
titled to benefit of every reasonable inference de- 
ducible from evidence submitted. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc. ---------------------- 
Motion for continuance addressed to sound discre- 
tion of court, and, in absence of abuse of discretion, 
its denial not error. State v. Craig ~---------... 
Order overruling motion for judgment in accord- 
ance with motion for directed verdict may be re- 
viewed on appeal, although no verdict returned by 
jury. Bailey v. Williams -------------------_---- 
Motion to transfer under section 25-409, R. S. Supp., 
1972, properly overruled where record does not show 
that action was commenced in wrong county. John- 
sen -v;. Parks... ci2-s22essecenc2-is-ecsecses-sscs 
Where record does not show abuse of discretion, 
ruling on motion to transfer under section 25-410, 
R. S. Supp., 1972, will not be disturbed. Johnsen 
Wi, Parks. 2ssssocse cs ek se eS ee este see eee esse 
All defects that may be excepted to by motion to 
quash are taken to be waived by defendant pleading 
general issue. State v. Abraham ~--..----------. 
Indictment or information alone need not be full 
protection against double jeopardy because defend- 
ant may allege and prove facts outside record in 
support of plea of former adjudication. State v. 
Abraham: «222202 e 25s Sol ele eee 
District court has power and is required to consider 
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11. 


and determine motions for new trial by exercise of 
its judicial discretion. Roush v. Nebraska P. P. 
Dist aces et eh ee ee eee 
Whether decision was to grant new trial or deny 
one, questions in Supreme Court are, do alleged error 
or errors appear in record, were they called to at- 
tention of trial court by motion, and do they con- 
stitute prejudicial error to party complaining. Roush 
v...Nebraska P...P. Dist. 20-0. .2022.5 eh sccsesecs5 


Motor Vehicles. 


1. 


2. 


Nebraska Implied Consent Law constitutional. State 
V... Williams: 22 o--s222.s 225-5. 2ecSesnseSSa peecusse 
Automobile that had been modified for use in stock 
car racing by removing seats, dashboard, headlights, 
taillights, and glass and by adding special equip- 
ment to facilitate its use in races, was “equipment 
designed for use principally off public roads.” Wal- 
cott v. Hawkeye-Security Ins. Co. -----------_----- 
Refusal of defendant to submit to legal chemical 
test for intoxication admissible in evidence. State 
Vo Meints: weosoeeece wu ecle ec cc ee ec coe ket kaka 
Prosecuting attorney may comment to jury on re- 
fusal of defendant in prosecution for driving while 
under influence of intoxicating liquor to submit to 
chemical test which is required by law. State v. 
Meints: 22532 s22u solo es eee os Soe eee 
Warrantless search of motor vehicle may be con- 
ducted for probable cause which must be determined 
by a practical and not by any technical standard. 
State v. Connor ~----_--_.-__-_- 
When materials in automobile indicative of crim- 
inal offense in plain sight of officer looking into 
automobile from outside, search justified and legal. 
State v. Moore -_-.-. ee 
Driver of automobile legally obligated to keep such 
a lookout that he can see what is plainly visible 
before him and he cannot relieve himself of that 
duty. McClelien v. Dobberstein ____._____________ 
Existence and presence of smoke, snow, fog, mist, 
blinding headlights, or other similar elements which 
materially impair or destroy visibility not to be 
deemed intervening causes, but rather as conditions 
which impose upon drivers of automobiles duty to 
assure safety of public by exercise of care com- 
mensurate with such surrounding conditions. Mc- 
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Clellen v. Dobberstein ~......-------------------_ 
Where object on highway in front of one driving 
thereon at night so nearly color of road that it may 
be difficult to distinguish until quite close, cannot be 
said, as matter of law, that such person was guilty 
of contributory negligence. McClellen v. Dobberstein 
Motorist approaching highway protected by stop 
signs must stop before going upon highway, must 
look to his left and to his right, and must permit 
motor vehicle which is proceeding along highway 
protected by stop signs to pass if it is at a distance 
and is traveling at a speed making it imprudent 
for motorist to proceed into intersection. White 
vi. Kltige. 2222.2 o5 oe ee eee ees 
Duty of motorist to look for vehicles approaching 
on highway protected by stop signs implies obliga- 
tion to see what is in plain view. White v. Kluge —_ 
Motorist entering intersection of highways obligated 
to look for approaching automobiles and to see any 
vehicle within that radius which denotes limit of 
danger. White v. Kluge --_____-----_______-u___ 
If motorist entering intersection looks for approach- 
ing vehicles but fails to see one which is favored 
over him under rules of the road, he is guilty of 
negligence as matter of law. White v. Kluge -___ 


Municipal Corporations. 


1. 


Municipal corporation may not, without sanction of 
state by constitutional provision or legislative en- 
actment, annex territory to its corporate area or 
change its boundaries. State ex rel. Andersen v. 
Geahy® 22sec nes 
Ordinance proposed by electors of city under initia- 
tive law must constitute such legislation as city 
council or legislative body of city has power to enact 
under delegated powers granted and defined by Leg- 
islature. State ex rel. Andersen v. Leahy _...___- 
Public utility may classify its users for rate pur- 
poses if classification reasonable and not unjustly 
discriminatory. Reimer v. City of O’Neill _----... 
Hotels and motels may be classified separately from 
trailer courts and apartment houses for purpose of 
fixing rates for water and sewer service. Reimer 
v: City of (O'Neill. -202.22.-222-c ose se eee 
Municipality furnishing water and sewer service to 
its residents must treat all customers in same class 
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equally. Reimer v. City of O’Neill ~---.---.-.--- 
6. An Omahan as such has no derivative right greater 


10. 


11. 


12. 


than right City of Omaha possesses. Pedersen v. 
Westroads, Inc. -.-----.--.-.--~----------------- 
Resident taxpayer’s derivative claim on behalf of 
City of Omaha may come within spirit of statutory 
provision for derivative defenses, although it is not 
technically referable to threatened expenditure of 
public funds. Pedersen vy. Westroads, Inc. -----~- 
Consent decree transferring assets and liabilities of 
sanitary and improvement district to City of Omaha 
upon annexation of land of district may be insuffi- 
cient to constitute waiver or claim preclusion of 
beneficiary rights of Omaha under private covenants 
relating to rezoning. Pedersen v. Westroads, Inc. 
Where dedication made to public for defined purpose, 
neither Legislature, municipality, its successor, nor 
general public has any power to use property for 
any other purpose than one designated, whether use 
be public or private, or whether dedication is com- 
mon-law or statutory dedication, notwithstanding 
that changed use may be advantageous to public. 
Gallagher v. City of Omaha ~_--..-----------._-. 
Where park property has been acquired by munici- 
pality especially for park use with funds from sale 
of bonds specifically authorized by electors for that 
purpose, city is a trustee of property for such pur- 
pose, but in this case may divert property from such 
use if it is clearly authorized to do so by Legislature, 
at least where property no longer needed for park 
purposes. Gallagher v. City of Omaha --_-___-_- 
L.B. 1409, Laws 1969, c. 846, p. 3185, did not au- 
thorize metropolitan city to enter into agreement 
with Board of Regents of University of Nebraska 
for joint use of park property. Gallagher v. City 
of “Omaha: = 222 oe Se Boe bee Bo See 
In absence of statutory authority, a city has no 
power to enter into contracts which curtail or pro- 
hibit its exercise of legislative or administrative 
authority. Gallagher v. City of Omaha _____.-__ 


Negligence. 


1. 


Duty of owner in control of premises where work 
performance under contract with owner to be ex- 
ecuted to exercise reasonable care to keep premises 
in safe condition while contract in course of perform- 
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ance. Simon v. Omaha P. P. Dist. _.------------- 
Possessor of land retaining control subject to lia- 
bility for personal injuries to business visitors 
caused by natural or artificial condition thereon if 
he knows, or by exercise of reasonable care could 
discover, condition which, if known to him, he should 
realize as involving unreasonable risk of harm to 
invitee. Simon v. Omaha P. P. Dist. ------------ 
Duty imposed upon owner not that of an insurer; 
he must use only that degree of care in furnishing 
safe place to work which a reasonable and prudent 
man would exercise under like circumstances. 
Simon v. Omaha P. P. Dist. --------_------------- 
Ordinarily, safe place to work requires that owner 
in possession and control of premises should recog- 
nize that construction work likely to create during 
its progress peculiar risk of physical harm to others 
unless special precautions taken. Simon v. Omaha 
Py. Dists: 22: seecebee dese st eeeosbessncceeissse 
Owner’s duty to invitee to provide safe place to 
work cannot be delegated or avoided by contract 
where owner retains possession and control of prem- 
ises. Simon v. Omaha P. P. Dist. ~--------------- 
Violation of administrative rule, or of private safe- 
ty regulation, is independent evidence of negligence, 
under all the circumstances, provided expert witness 
incorporates regulation in his opinion as to an is- 
suable act of negligence and evidence would prob- 
ably aid trier of fact. Simon v. Omaha P. P. Dist. 
Ordinarily, an agent only liable to his principal for 
mere breach of his contract with such principal; 
but if in course of his agency he undertakes as part 
of his contract to render service to his principal of 
type which he should recognize as necessary for 
protection of third persons, he must exercise reason- 
able care in performance of undertaking. Simon v. 
Omaha P:) P). Dist: oases. -eo2 S245 eee 
One engaged in installation of gas appliances must 
exercise high degree of care consistent with danger- 
ous nature of commodity to be used in appliance. 
Mathine v. Kansas-Nebraska Nat. Gas Co., Inc. __ 
Conditions stated when possessor of land subject 
to liability for physical harm to children trespassing 
thereon caused by artificial condition upon the land. 
Gubalke v. Estate of Anthes -__-___..-..._---___ 


Contributory negligence affirmative defense which 
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11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


must be pleaded. Bayse v. Tri-County Feeds, Inc. 
Ordinarily, question of existence of negligence or 
contributory negligence one for jury. Bayse v. 
Tri-County Feeds, Inc. ~------------------------- 
Physician required to exercise care, skill, and dili- 
gence that physicians and surgeons in same neigh- 
borhood and similar communities, engaged in same 
or similar lines of work, would ordinarily exercise 
and devote to benefit of their patients. Bailey v. 
Williams: 22/2222-22222eseotwe cosh thao sesbe eels 
Physician required to use reasonable skill and care 
in diagnosing condition of patient. Bailey v. Wil- 
liams.. -s2222lt oooh oe eh ee 
Malpractice may consist of lack of skill or care in 
making diagnosis as well as in treatment of ail- 
ment. Bailey v, Williams --_...--...--..-.-_---. 
Prejudicial error within meaning of comparative 
negligence statute to submit to jury issues that are 
irrelevant and for which there is no proof. Graham 
v. Simplex Motor Rebuilders, Inc. ~---__.-------. 
Not negligence to maintain, under appropriate cir- 
cumstances, different levels and approaches to places 
of business. Graham v. Simplex Motor Rebuild- 
ers; Nes, ~sasseesesossse ws ee sol ees 
Generally, error to submit general allegation of negli- 
gence to jury. Graham vy. Simplex Motor Rebuild- 
ers; Ines. 2-2e4- sh eth se ee 
Enumeration of specific acts of negligence should 
state ultimate acts of negligence and not conclusion 
of pleader. Graham v. Simplex Motor Rebuilders, 
Ines ssiccsesvel cst saceoo Ae a oe, 
Negligence is question of fact which may be proved 
by circumstantial evidence, but facts and circum- 
stances proved, together with reasonable inferences 
that may be drawn from them, must indicate with 
reasonable certainty negligent act complained of. 
Vietz v. Texaco, Inc. __..--.--.---__-__-__-- 
Where several inferences may be drawn from facts 
proved, which inferences opposed to each other but 
equally consistent with facts proved, plaintiff may 
not sustain his position by reliance alone on infer- 
ences which would entitle him to recover. Vietz v. 
Texaco; Inc. cs-5s25.cs0 ot ne ick se 
Driver of automobile legally obligated.to keep such 
a lookout that he can see what is plainly visible be- 
fore him and he cannot relieve himself of that duty. 
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McClellen v. Dobberstein  ~-.----.---------------- 
Existence and presence of smoke, snow, fog, mist, 
blinding headlights, or other similar elements which 
materially impair or destroy visibility not to be 
deemed intervening causes, but rather as conditions 
which impose upon drivers of automobiles duty to 
assure safety of public by exercise of care com- 
mensurate with surrounding conditions. McClellen 
v:. Dobberstein 2.0.2.-.5-222-2----5ses-------s3-- 
Where object on highway in front of one driving 
thereon at night so nearly color of road that it 
may be difficult to distinguish until quite close, 
cannot be said, as matter of law, that such person 
was guilty of contributory negligence. McClellen 
Vv. Dobberstéin sacs s-osens2 sees sescsestl eee ete 
If motorist entering intersection looks for approach- 
ing vehicles but fails to see one which is favored 
over him under rules of the road, he is guilty of 
negligence as matter of law. White v. Kluge ._-- 
It is not every intervening act or occurrence which 
will break necessary causal connection and insulate 
manufacturer from liability from his original negli- 
gent act or omission. Libbey-Owens Ford Glass Co. 
v. L & M Paper Co. ~------_---~---------------- 
Generally, effect of intervening negligent act tested 
by determining whether it was such as might rea- 
sonably have been foreseen as consequence of claimed 
negligence of original actor. Libbey-Owens Ford 
Glass Co. v. L & M Paper Co. ---------.-------- 
Law does not require precision in foreseeing exact 
hazard or consequence which happens; sufficient if 
what occurs is one of the kind of consequences 
which might reasonably be foreseen. Libbey-Owens 
Ford Glass Co. v. L & M Paper Co. ~-.--------- 
Question whether negligence is, in view of inter- 
vening negligence of third person, such a continuing 
and substantial factor in producing an accident as 
to be proximate cause of injury, is question of fact, 
rather than question of law. Libbey-Owens Ford 
Glass Co. v. L & M Paper Co. -.-.--____--_---_- 
If original negligence is of character which, accord- 
ing to usual experience of mankind, is liable to 
invite or induce intervention of some subsequent 
cause, intervening cause will not excuse it, and sub- 
sequent mischief will be held to be result of original 
negligence. Libbey-Owens Ford Glass Co. v. L & 
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380. 


81. 


32. 


33. 


New Trial. 


M ‘Paper: Co. 222--22 52-4) 22) es eee el 
In action based on negligence, question of whether 
or not there was intervening cause which removed 
negligence of defendant as proximate cause usually 
one for jury. Libbey-Owens Ford Glass Co. v. L & 
MPaper® ‘C0. wostiecoo see e wens ee ees 
When separate and independent acts of negligence 
by different persons combine to produce single in- 
jury, each participant liable for damage although 
one of them alone would not have caused it. Lib- 
bey-Owens Ford Glass Co. v. L & M Paper Co. —_- 
Under section 4-406 (8), U. C. C., lack of ordinary 
care on part of drawee bank in paying items may 
be established by proof that bank’s employees failed 
to exercise care in processing the items. First Nat. 
Bank & Trust Co. v. Cutright ~-..-.-._--_----_.. 
Where contributory negligence pleaded as defense, 
and no competent evidence to support it, it is prej- 
udicial error to submit to jury issues involving con- 
tributory and comparative negligence. Spath v. 
Coon scenes esckelesnl osteenca a ee dees 


Separate juvenile court possesses jurisdiction to hear 
and determine motion for new trial on ground of 
newly discovered evidence during pendency of ap- 
peal to Supreme Court. Grant v. Doeschot -__--__- 
Instructions objected to must be specifically desig- 
nated by number in motion for new trial in order 
for such alleged error to be considered on appeal; 
otherwise, such instructions will be taken as law of 
case. Swearingen v. Sloggett -...-__-_.-_________ 
A holding of Supreme Court on a first appeal be- 
comes law of the case on retrial of same issues 
unless on second trial facts materially and sub- 
stantially different. State v. Jurgens ____________ 
Subsection (4) of section 33, Laws 1972, L.B. 820, 
requires that when new trial had on issues in 
divorce case, provisions of L.B. 820 shall govern the 
law determining such trial. Lienemann v. Lienemann 
Newly discovered evidence does not require grant- 
ing of new trial unless it is of such controlling 


nature that it probably would change result of former ° 


trial. Universal Terrazzo & Tile Co. v. Parsons 
Corps -228on is sceS so-so 
In criminal case, new trial may be granted for newly 
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138. 
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discovered evidence which is competent, material, 
and credible which might have changed result of trial 
and which exercise of due diligence could not have 
discovered and produced at trial. State v. Whipple 
Motion for new trial on ground of newly discovered 
evidence addressed to sound discretion of trial court 
and unless abuse of discretion shown, its determina- 
tion will not be disturbed. State v. Whipple __.--- 
Errors sufficient to cause granting of new trial must 
be errors prejudicial to rights of unsuccessful party. 
Roush v. Nebraska P. P. Dist. ~-__----..-------- 
District court has power and is required to con- 
sider and determine motions for new trial by exer- 
cise of its judicial discretion. Roush v. Nebraska 
PoPe “Dists.o25 eee ose ee ees he ae 
Ruling of trial court on motion for new trial subject 
to review in Supreme Court. Roush v. Nebraska 
P 2 -Po (Di8ts: S2ecve sess sesst See ee et eh ce ke 
Whether decision was to grant new trial or deny 
one, questions in Supreme Court are, do alleged 
error or errors appear in record, were they called 
to attention of trial court by motion, and do they 
constitute prejudicial error to party complaining. 
Roush v. Nebraska P. P. Dist. ------------.---.--- 
Rules of law will be applied to those assignments 
of error in Supreme Court with same requirements 
whether decision granted or denied new trial. Roush 
v. Nebraska P. P. Dist. _--------------_____----. 
An order granting new trial will be scrutinized in 
Supreme Court with same care as one denying new 
trial. Roush v. Nebraska P. P. Dist. .-..---____. 


Basic rule of notice filing under Article 9 of Uniform 
Commercial Code is that where two security in- 
terests perfected by filing, one covered by financing 
statement which filed first has priority. North Platte 
State Bank v. Production Credit Assn. ~-._-______ 
Well settled that permissive use cannot ripen into 
prescriptive right until 10 years after notice of 
adverse claim brought home to landowner. Connot 
vy. Bowden. 2222-22200 ooo oe eee 
Under provisions of section 48-118, R. R. S. 1943, 
requiring giving of notice of claim or suit against 
third person, and opportunity to join and be repre- 
sented by counsel, substantial compliance sufficient 
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Nuisances. 


when other party had actual notice and opportunity; 
notice may be waived in writing or waiver may 
be implied from unequivocal conduct. Gillotte v. 
Omaha Public Power Dist. ~.--...--------------- 
Prescriptive right to property being used by permis- 
sion cannot arise until 10 years after has been 
brought home to owner in some plain and unequivo- 
cal manner that person in possession is claiming ad- 
versely to him. Messersmith v. Klein ------------ 
Official zoning map or zoning plan adopted by county 
board as part of county zoning regulations which in- 
corporate map by reference, must be published in 
book or pamphlet form or in legal newspaper as re- 
quired by section 23-114.03, R. R. S. 1943. Deans v. 
West). 222535. 4 28s es soe ha shee eet sce lcs 
Failure to comply with statutory requirements for 
publication of official county zoning map prevents 
zoning regulations, of which map a part, from be- 
coming valid, effective, or enforceable, at least where 
boundaries of zoning districts can only be determined 
from map. Deans v. West —--._------_-_----~---- 


Conditions stated when possessor of land subject to 


Obscenity. 
1, 


liability for physical harm to children trespassing 
thereon caused by artificial condition upon the land. 
Gubalke v. Estate of Anthes _____.___.---.------__ 


Court may order defendant to deliver one copy of 
any alleged obscene material to prosecuting authority 
for use in connection with any pending criminal pros- 
ecution. State v. Little Art Corp. ---.------------ 
Showing of scienter or knowledge of obscenity is 
required. State v. Little Art Corp. --.---.--------- 
Obscenity is not subject to protection of First 
Amendment. State v. Little Art Corp. ---.--.----- 
Three elements must coalesce to sustain finding of 
obscenity, namely, (a) dominant theme of material 
taken as whole appeals to prurient interest in sex; 
(b) material patently offensive because it affronts 
contemporary community standards relating to de- 
scription or representation of sexual matters; and 
(c) material utterly without redeeming social value. 
State v. Little Art Corp. _--..-----------._--------+ 
In present state of the law, failure by court to de- 
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Officers. 
1. 
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fine term “community standards” as referring to 
standards on local, state, or national basis not er- 
roneous so long as jurors are instructed to determine 
the case, not on their individual standards, but on 
contemporary community standards. State v. Little 
Art: Corp: s2222 22s cesses ose alee eee seeee 
Defendant has constitutional right to introduce evi- 
dence pertaining to community standard. State v. 
Little. Art: Corp::.s-sess2cocecs enc Soe ccescesch 
Affirmative proof of community standards not neces- 
sary. State v. Little Art Corp. .-..-----------_.. 
Extraneous evidence that materials in question ob- 
scene not required. State v. Little Art Corp. ---- 


An act is nonetheless ministerial because person 
performing it or officer who is obligated to perform 
it may have to satisfy himself that state of facts 
exist under which it is his right and duty to perform 
the act. State ex rel. Rittenhouse v. Newman —..- 
Fact that necessity may exist for ascertainment, 
from personal knowledge, or from information de- 
rived from other sources, of those facts and condi- 
tions, such as residence, upon existence of fulfill- 
ment of which performance of act becomes clear 
and specific duty, does not operate to convert act 
into one judicial in its nature. State ex rel. Ritten- 
house v. Newman -_.~-----_------.___-_____-.-_. 


Ordinances. 


1. 


Ordinance proposed by electors of city under initia- 
tive law must constitute such legislation as city 
council or legislative body of city has power to enact 
under delegated powers granted and defined by Leg- 
islature. State ex rel. Andersen v. Leahy ~.__-___ 
In order that ordinance or statute be relevant on 
issue of standard of care, must have been in effect 
at time of claimed violation and by its terms be 
applicable to situation. Gubalke v. Estate of Anthes 


Parent and Child. 


1. 


Fixing of child support and alimony rests in sound 
discretion of court and, in absence of abuse of dis- 
cretion, will not be disturbed. Person v. Person —. 
In determining question of who should have care 
and custody of children upon divorce, paramount 
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Parks and 
1. 


consideration is best interests and welfare of chil- 
dren. Lanz y. Lanz -.-~-----..-~---------~----- 
If circumstances of parties. change and in best in- 
terests of children, court may from time to time 
revise or alter divorce decree so far as custody, 
care, and maintenance of children concerned. Lanz 
Vi Mang: cesses oe oS os Oo eco ene 
In cases involving determinations of child custody, 


923 


578 


578 


findings of trial court, both as to evaluation of evi-_ 


dence and as to matter of custody, will not be dis- 
turbed unless there is clear abuse of discretion. 
ang? W.- Lang )s2os25ss2iscn ese oo cas eh soe 
Decree fixing custody of minor children will not be 
modified unless there has been change in circum- 
stances indicating that person having custody un- 


fit for that purpose or that best interests of chil- 


dren require such action. Bennett vy. Bennett ____ 
Discretion of trial court with respect to changing 
custody of minor children subject to review, but 
determination of the court will not ordinarily be 
disturbed unless there is clear abuse of discretion or 
it is clearly against weight of evidence. Bennett 
¥; Bennett. 220 ese cede oo Se 
In divorce action, where divorce has been granted 
and custody of children has been fixed, court, in 
proper proceeding may, where circumstances of 
parties have changed or it shall be to best interests 
of children, modify decree as it concerns care, 
custody, and maintenance of children, having due 
regard for rights of fit, proper, and suitable Parente: 
Wichert v. Wichert ~~~ ----..--_---__--_-- Le 


Public Grounds. 

Where dedication made to public for defined pur- 
pose, neither Legislature, municipality, its successor, 
nor general public has any power to use property 
for any other purpose than one designated, whether 
use be public or private, or whether dedication is 
common-law or statutory dedication, notwithstand- 
ing that changed use may be advantageous to public. 
Gallagher v. City of Omaha ~---~--.---___.______ 
Where park property has been acquired by munici- 
pality especially for park use with funds from sale 
of bonds specifically authorized by electors for that 
purpose, city is a trustee of property for such pur- 
pose, but in this case may divert property from 
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such use if it is clearly authorized to do so by Leg- 
islature, at least where property no longer needed 
for park purposes. Gallagher v. City of Omaha -- 
L.B. 1409, Laws 1969, c. 846, p. 8185, did not au- 
thorize metropolitan city to enter into agreement 
with Board of Regents of University of Nebraska 
for joint use of park property. Gallagher v. City 
of Omaha: _cocedcesete nce cccoscekesceseteeSectaus 


Parliamentary Law. 
In absence of contrary statutory provision, majority 


Parties. 


2. 


of quorum which constitutes simple majority of col- 
lective body may act for that body. Houser v. 
School Dist. of South Sioux City ~..--.-.----_--- 


Person whose leasehold interest terminated, in 
premises upon which is mechanic’s lien, not neces- 
sary party to petition for foreclosure. Waite Lum- 
ber Co., Inc. v. Masid Bros., Inc. ---------------- 
Granting of leave to file third party complaint is 
matter entirely within discretion of trial court. 
Northwestern Bell Tel. Co. v. Woodmen of the World 
luife’- Ins. Socs 2.62 cela n ote cee tk oe ce 
Interpretation given a contract by parties themselves 


while engaged in their performance of it is one of - 


best indications of their true intent and should be 
given great, if not controlling, influence, and court 
should ordinarily enforce such construction. Knight 
Bros., Inc. v. State ~_.--.--_---_-------.-----_-- 
Motion to suppress can be urged only by one whose 
rights were violated, not by one aggrieved solely 
by introduction of damaging evidence. State v. 
MeGuneé: asec cnssseicd ec eccce coe dee cbs se seen: 
Extrajudicial admission appearing in deposition of 
party taken before trial ordinarily not final and 
conclusive upon him, but may be competent and 
admissible as evidence in contradiction and impeach- 
ment of his present claim and his other evidence 
given at trial, to be given such weight as trier of 
fact deems it entitled. Simon v. Omaha P. P. Dist. 
Under section 48-118, R. R. S. 1943, where employer 
and employee join in suit against third person, dis- 
trict court has jurisdiction to determine all disputes 
between employer and employee, including setting 
and allocation of attorney’s fees and expenses. 
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Partition. 
1, 


Physicians 
: 1. 


Pleadings. 
1. 


Gillotte vy. Omaha Public Power Dist. ------------ 
Holder of security interest is real party in interest 
in action in trover or conversion to recover for prop- 
erty subject to security interest and wrongfully 
converted. South Omaha Production Credit Assn. v. 
Tyson’s. Inc; <s2scsescsscoseccoeessseeseecehse 


Purpose of partition action to divide jointly owned 
interest in property so that each owner may enjoy 
and possess in severalty. Dixon v. Dixon ~-----.. 
Sole life tenant, who owns no other interest in 
property, has no right to compel partition of prop- 
erty over objections of remaindermen. Dixon v. 
DIXON, Sasa Slocesetsedec cscs sok beets ee ele 


and Surgeons. 

Physician required to exercise care, skill, and dili- 
gence that physicians and surgeons in same neigh- 
borhood and similar communities, engaged in same 
or similar lines of work, would ordinarily exercise 
and devote to benefit of their patients. Bailey v. 
Williams’ w2-s.c22ccsesseccucsies cet esseseee cess 
Physician required to use reasonable skill and care 
in diagnosing condition of patient. Bailey  v. 
Williams -2o-L2s-2- 3-52 2ac eee scccicese es seeet 
Malpractice may consist of lack of skill or care in 
making diagnosis as well as in treatment of ailment. 
Bailey v. Williams ~-----------------------~----- 


General denial available to defendant to challenge 
one or more of elements essential to recovery by 
plaintiff, and effect of denial is to put burden on 
plaintiff to establish by evidence matters denied. 
Waite Lumber Co., Inc. v. Masid Bros., Ine. ~.---. 
Granting of leave to file third party complaint is 
matter entirely within discretion of trial court. 
Northwestern Bell Tel. Co. v. Woodmen of the World 
Life. Ins: Soe. ai2ecslss- sss cose sso se le eese 
Instructions must be confined to issues presented 
by pleadings and supported by evidence. Gier v. 
Gleason: ¢.2 oe ese cos nsec eel ese ses 
Where an issue, even assuming it is properly pleaded, 
affords no basis for recovery under evidence ad- 
duced in case, trial court’s submission of such an 
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issue to jury constitutes error. Gier v. Gleason -- 
Contributory negligence affirmative defense which 
must be pleaded. Bayse v. Tri-County Feeds, Inc. 
Enumeration of specific acts of negligence should 
state ultimate acts of negligence and not conclusion 
of pleader. Graham v. Simplex Motor Rebuilders, 
WNGs. cite ce coco et see tee eS 
Right to amend is as liberally accorded in replevin 
actions as in other causes. First Nat. Bank v. Hull 
Demurrer reaches only defects which appear on face 
of petition. Johnsen v. Parks ~.-----------~--~-- 
Objection that there is another action pending be- 
tween the parties for same cause may be raised by 
demurrer to petition only when pendency of former 
action is shown on its face. Johnsen v. Parks --.- 
All defects that may be excepted to by motion to 
quash are taken to be waived by defendant pleading 
general issue. State v. Abraham ___.--_---_..-_- 
In post conviction proceeding, defendant must al- 
lege facts which, if proved, would constitute an in- 
fringement of his constitutional rights. State v. 
Johnson» ss22s2225 22224022 ose e tee sen ce stek ce 
Conclusions, not substantiated by allegations of fact 
with some probability of verity, not sufficient to war- 
rant a hearing. State v. Johnson _-_--_-_.______- 


Police Officers and Sheriffs. 


1. 


Peace officer authorized to stop any person in public 
place whom he reasonably suspects of committing, 
who has committed, or who is about to commit a 
crime and he may demand of him his name, address, 
and an explanation of his actions. State v. McCune 
Officer from adjoining county may delay appre- 
hending person he reasonably suspects has commit- 
ted crime for reasonable time so that he can obtain 
assistance of local officer. State v. McCune -____ 
Peace officer may arrest person without warrant if 
officer has reasonable cause to believe that person 
has committed misdemeanor and has reasonable cause 
to believe that person will not be apprehended un- 
less immediately arrested, may cause injury to others 
unless immediately arrested, or may destroy or con- 
ceal evidence of commission of misdemeanor. State 
Wid Me@uitie. soso 22-3652 eck 
It is not a search for an officer to observe what is 
in plain view. State v. McCune --_-_---_.-_______ 
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Post Conviction. 


1, 


2. 


3. 


Powers. 


Post Conviction Act not substitute for appeal. State 
Ve Willidtis: 2c222 22-0 2scceccs sc cccko ce ec cou teusess 
It is only violation or infringement of constitutional 
rights which is cognizable under Post Conviction 
Act. State v. Williams ~--_.-_.---__------------ 
Alleged exclusion of women from jury panel cannot 
be raised for first time in post conviction proceed- 
ing. State v. Nelson -.-..---...-..---.--_~-..-- 
Motion for post conviction relief premature if no 
judgment or final order which might be vacated or 
set aside. State v. Werts ~-___-.-....-----...--- 
Sentences imposed within statutory limits furnish 
no basis for post conviction relief. State v. Kellogg 
In post conviction proceeding, defendant must al- 
lege facts which, if proved, would constitute an 
infringement of his constitutional rights. State v. 
JOHNSON: 2252 oe soo ee one e ce ceece cs 
Conclusions, not substantiated by allegations of fact 
with some probability of verity, not sufficient to 
warrant a hearing. State v. Johnson ~_._-..-_-- 
Where files and records in post conviction proceed- 
ing show that prisoner entitled to no relief, evi- 
dentiary hearing not required. State v. Menard _. 


Peace officer authorized to stop any person in public 
place whom he reasonably suspects of committing, 
who has committed, or who is about to commit a 
crime and he may demand of him his name, ad- 
dress, and an explanation of his actions. State v. 
MeCune: 2225222468 255c0 see ie ence bee Ss 
Officer from adjoining county may delay appre- 
hending person he reasonably suspects has commit- 
ted crime for reasonable time so that he can obtain 
assistance of local officer. State v. McCune __-__- 
Peace officer may arrest person without warrant if 
officer has reasonable cause to believe that person 
has committed misdemeanor and has reasonable cause 
to believe that person will not be apprehended un- 
less immediately arrested, may cause injury to others 
unless immediately arrested, or may destroy or con- 
ceal evidence of commission of misdemeanor. State 
W:. McCune’ .2228esecrse ote see ee ee ete 
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Principal and Agent. 


1, 


Ordinarily, an agent only liable to his principal for 


mere breach of his contract with such principal; but 
if in course of his agency he undertakes as part of 
his contract to render service to his principal of 
type which he should recognize as necessary for 
protection of third persons, he must exercise reason- 
able care in performance of undertaking. Simon 
v: Omaha’ P.- P.. Dist: 62. 2--2sccesceonecocel eels 
Under section 4-406 (3), U. C. C., lack of ordinary 
care on part of drawee bank in paying items may 
be established by proof that bank’s employees failed 
to exercise care in processing the items. First Nat. 
Bank & Trust Co. v. Cutright ----.-.---.-----.--- 


Probation and Parole. 


1. 


Property. 


Cited statute gives legislative recognition to fact 
that in many cases sentence of probation more likely 
to be effective than sentence of imprisonment and 
that procedure of probation requires expenditure of 
substantially less public funds than does incarcera- 
tion. State v. Dovel ~--------------~----------~- 
Supreme Court will not overturn order of trial court 
which denies probation unless has been abuse of 
discretion. State v. Dovel --~-----~--..---~----- 
Technical formality and preciseness of charge un- 
necessary in proceeding for revocation of probation. 
Staté: vi Casé- 2-25 222s n eee selec seca 
Finding that defendant has violated terms of his 
probation need not be established beyond reasonable 
doubt but must be established by clear and satis- 
factory evidence. State v. Case ~--_..-----.------ 
Suspension of sentence and granting of probation 
discretionary with trial court, and in absence of 
abuse of discretion trial court’s determination will 
not be disturbed. State v. Jurgens -_---....-_--_ 
State.-v: Greco ..---.-.--0s--nne ens eo sec 


Duty of owner in control of premises where work 
performed under contract with owner to be executed 
to exercise reasonable care to keep premises in safe 
condition while contract in course of performance. 
Simon v. Omaha P. P. Dist, ~--------_-.-_--____ 
Possessor of land retaining control subject to lia- 
bility for personal injuries to business visitors caused 
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by natural or artificial condition thereon if he knows, 
or by exercise of reasonable care could discover, 
condition which, if known to him, he should realize 
as involving unreasonable risk of harm to invitee. 
Simon v. Omaha P. P. Dist, -._-_------------------ 
Owner’s duty to invitee to provide safe place to work 
cannot be delegated or avoided by contract where 


owner retains possession and control of premises.: — 


Simon v. Omaha P. P. Dist, .-..---.------------ 
Conditions stated when possessor of land subject to 
liability for physical harm to children trespassing 
thereon caused by artificial condition upon the land. 
Gubalke v. Estate of Anthes  _....-------------- 
Creditor may usually follow and subject to his claim 
the fund or proceeds resulting from fraudulent con- 
veyance and may pursue same into any property in 
which it may have been invested, so far as it can 
be found. First Nat. Bank v. First Cadco Corp. _- 


Prosecuting Attorneys. 


It 


Proximate 
1. 


is only in most flagrant cases of improper conduct 
by prosecuting attorney, even in prosecution of 
capital offenses, that defendant’s counsel can appar- 
ently acquiesce in such conduct by remaining silent 
until trial finished, and then cause trial and verdict 
to be set aside by complaining of conduct to which 
he seemed at time to consent. State v. Suggett —_ 


Cause. 

It is not every intervening act or occurrence which 
will break necessary causal connection and insulate 
manufacturer from liability from his original negli- 
gent act or omission. Libbey-Owens Ford Glass Co. 
v. L & M Paper Co. ~_------- 
Question whether negligence is, in view of inter- 
vening negligence of third person, such a contin- 
uing and substantial factor in producing an accident 
as to be proximate cause of injury, is question of 
fact, rather than question of law. Libbey-Owens 
Ford Glass Co. v. L & M Paper Co. -.-___________ 
If original negligence is of character which, ac- 
cording to usual experience of mankind, is liable 


‘to invite or induce intervention of some subsequent 


cause, intervening cause will not excuse it, and sub- 
sequent mischief will be held to be result..of. original 
negligence... Libbey-Owens Ford Glass Co.:v. L & M 
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Paper Co, .citecseleceseisedeeseesl eect eos 
In action based on negligence, question of whether 
or not there was intervening cause which removed 
negligence of defendant as proximate cause usually 
one for jury. Libbey-Owens Ford Glass Co. v. L & 
M “Paper Co... 22222 ne see ree este tees 


Public Officers and Employees. 


1. 


County commissioners clothed with powers expressly 
conferred upon them by statute and also such powers 
as are requisite to enable them to discharge official 
duties devolved upon them by law. Thiles v. County 
Board of Sarpy County ~-_--------_.-----~------- 
County boards usually given authority to make all 
contracts necessary and incident to management of 
interests of county, and may stipulate as to manner 
in which such contracts to be performed and con- 
tract with ministerial] officers of county, unless such 
contracts prohibited by statute. Thiles v. County 
Board of Sarpy County _------------------_~---+-- 
County boards may not hire person to perform (1) 
unauthorized acts, (2) official discretionary duties 
of board, or (3) statutory official duties of board 
or another county or state official. County boards 
with such limitations have implied power to employ 
such agents and servants as required for county pur- 
poses and not otherwise provided for by statute or 
Constitution; wisdom and expediency of making par- 
ticular contract of employment within exclusive dis- 
cretion of board; and where only part of services 
contracted for in particular case within power of 
board to engage, contract nevertheless valid as to 
that part. Thiles v. County Board of Sarpy County 
County budget act does not apply to contracts exe- 
cuted by county board of commissioners. Thiles v. 
County Board of Sarpy County —~--_------.-__--__. 
Section 81-117, R. R. S. 1943, has no application to 
state officers, employees, and others whose basic 
work week has not been established to be 40 hours 
under provisions of Chapter 84, article 10, R. R. S. 
1948. Roth v. Lieske ~-.---_-_-------.-~-.-_-___ 
When law commits to any officer duty of looking 
into facts and acting upon them, not in way which 
it specifically directs but after discretion in its 
nature judicial, function quasi-judicial; where officer 
or official body has no judicial power or discretion 
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as to interpretation of the law, and course to be 
pursued fixed by law, their acts ministerial only. 
School Dist. of Minatare v. County of Scotts Bluff - 
Allowance of tax refund claim, where county board 
acts quasi-judicially and within scope of its juris- 
diction and authority, not open to collateral attack 
in absence of fraud. School Dist. of Minatare v. 
County of Scotts Bluff -___--_-.-____....___---__ 
It is settled principle that governmental employ- 
ment, in absence of legislation, can be revoked at 
will of appointing officer. Nebraska Dept. of Roads 
Employees Assn. v. Department of Roads ~_-.--__ 


Public Service Commissions. 


In statutory provisions for person to obtain telephone 


service furnished in exchange service area adjacent 
to his residence or place of operation, such phrases 
as “reasonably adequate service,” “duplication of 
facilities,” “public interest,” and “community of in- 
terest in the general territory” acquire new meaning 
limited to context; definition must evolve, case by 
case. Schoen v. American Communication Co., Inc. 


Public Utilities. 


1. 


Public utility may classify its users for rate pur- 
poses if classification reasonable and not unjustly 
discriminatory. Reimer v. City of O’Neill _...____ 
Hotels and motels may be classified separately from 
trailer courts and apartment houses for purpose of 
fixing rates for water and sewer service. Reimer 
v. City of O'Neill _---------_--__- oe 
Municipality furnishing water and sewer service to 
its residents must treat all customers in same class 
equally. Reimer v. City of O’Neill _.._..._________ 


Receiving Stolen Goods. 


Records 


1. 


In prosecution for receiving stolen property, when 


facts known to defendant were such that man of 
age, intelligence, and experience of defendant would 
know the property to have been stolen, trier of fact 
may properly find defendant possessed guilty knowl- 
edge. State v. Abraham --__.-_--__________ 


All records in juvenile court pertaining to pro- 
ceedings relating to a particular child may be filed 
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1. 
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' together. State v. Miller  .-__--_-_.. Qoetseeass 


In disposition hearing, juvenile court may con- 
sider all previous matters in juvenile court per- 
taining to the child. State v. Miller ~-.-.-__-- as 
Claim of error on ground of ineffective assistance 
of counsel must be supported by record showing 
that counsel’s assistance so grossly inept as to 
jeopardize rights of defendant and shock court by 
its inadequacy. State v. Kennedy ~--------_..--.. 
In error proceeding from inferior court or tribu- 
nal to district court, and on appeal therefrom to 
Supreme Court, error cannot be predicated on suf- 
ficiency or insufficiency of evidence as matter of 
law to affirm or reverse findings and judgment of 
inferior court or tribunal from which error was 
prosecuted, unless all material and relevant evi- 
dence properly presented in bill of exceptions. 
Lanc v. Douglas County Welfare Administration —_ 
Where alleged errors of law dependent upon evi- 
dence are asserted, it will be conclusively presumed 
that evidence adduced in inferior court or tribunal 
supports judgment or final order therein made in 
absence of proper bill of exceptions. Lanc v. Doug- 
las County Welfare Administration --_.--__.-..---_ 
Provision of statutes requiring plaintiff in error 
to file with his petition authenticated transcript of 
proceedings containing final order sought to be re- 
versed, vacated, or modified jurisdictional and man- 
datory. Lanc v. Douglas County Welfare Adminis- 
tation sis el bee hs oe i ee 
Where files and records in post conviction pro- 
ceeding show that prisoner entitled to no relief, evi- 
dentiary hearing not required. State v. Menard _. 


Under Uniform Commercial Code, remedy of replevin 
not available to buyer of goods that have not been 


‘identified to contract. Putnam Ranches, Ine. v. 


Corklé: si2cees+selbee esse cee be ee 


“Right: to amend is as liberally accorded in replevin 


actions as in other causes. First Nat. Bank v. Hull 


Res Judicata. 
Statutory provisions may cut across issue and claim 


preclusion at. common law. Pedersen v. “Westroads, 
NING ee tt eee orale a nde Sd oe 
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Right of Privacy. . 
Wherever individual may harbor easonable expecta- 


tion of privacy he ought to be free from unreasonable 
governmental intrusion. State v. McElroy _______. 


Right to Counsel. 


1. 


Doctrine of Miranda v. Arizona comes into play 
when individual first subjected to police interroga- 
tion while in custody: State v. Moore __-.--_--_~- 
If person in custody indicates that he wishes assist- 
ance of counsel before an interrogation, authorities 
cannot ignore that request and he must be offered 
counsel, State v. Moore __.--..-.-.---.--------- 
Once Miranda warnings have been given, procedure 
clear; if individual indicates prior to or during ques- 
tioning that he wishes to remain silent, interroga- 
tion must cease. State v. Moore ~---_..---._.--- 
If individual held for interrogation by police states 
that he wants an attorney, interrogation must cease 
until an attorney present and person must have op- 
portunity to confer with attorney and to have him 
present during subsequent questioning. State v. 
Moore: s2ctoc. te tlt eset este eo 
Express declaration that individual held for inter- 
rogation by police willing to make statement and to 
do so without attorney being present, followed close 
ly by statement, may constitute waiver of privilege 
against self-incrimination and right to counsel. State 
V. = Moore. .22- 4. 8s ee Boo ee a Sd 
Fact that counsel may have been appointed or re- 
tained prior to any interrogation by police does not 
prevent police from administering Miranda warn- 
ings. State v. Moore ---.__________--_____-- 
That police who knew that defendant was repre- 
sented by attorney and failed to give attorney notice 
of intended interview of defendant did not under 
evidence in. this case make inadmissible statements 
made by defendant because violative of right to coun- 
sel where defendant clearly, intelligently, knowingly, 
and voluntarily waived his right to have counsel 
present.’ State v. Moore __.---__________=--_ eee 
Claim of error on ground of ineffective assistance 
of counsel must be supported by record showing 
that counsel’s assistance so grossly. inept as to jeo- 
pardize rights of defendant and shock. court. ERY its 


‘inadequacy. State v. Kennedy ._____-- eo a cS 
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Accused not free to manipulate his right to counsel 
for purpose of obstructing orderly procedure or 
other phases of judicial administration. State v. 
Kennedy ..12-22220--222 52552 ce seeds senesensss 


Rules of Court. 


1. 


Rule 20. State v. Stennis _._.-----.--------.----- 


State v. McGovern —---.._---------------~-------- 
State v. Lampkin -..-..--...-------------_------ 
State: v; “Meals -2c2c.is222< 02 pecatotesc acolo les 
State v. Romell ~..~-_---_-___.------------------ 


State-v.. Kimes, ~2i--222 seco sss ees es cee ee cease 
State ‘v., Cox's... ceoscec nese chee dees 
Rules of practice in district court cannot enter into 
determination of question presented in Supreme 
Court unless incorporated in bill of exceptions, since 
Supreme Court will not take judicial notice of rules 
of practice of district court. Simmons v. Murray -- 


Salary or Compensation. 


Sales. 


Section 81-117, R. R. S. 1943, has no application to 


state officers, employees, and others whose basic 
work week has not been established to be 40 hours 
under provisions of Chapter 84, article 10, R. R. S. 
1943. Roth v. Lieske --_-.--_---------.---------- 


Under Uniform Commercial Code, where goods de- 
livered to buyer under contract for sale and physi- 
cally received by him, they are in his possession. 
North Platte State Bank v. Production Credit Assn. 
Under Uniform Commercial Code, title passes to 
buyer at time and place at which seller completes 
his performance with reference to physical delivery 
of goods, unless otherwise explicitly agreed. North 
Platte State Bank v. Production Credit Assn. —___ 
Sale of reusable bottles, cartons, and shells to bottlers 
by manufacturers or suppliers is sale at retail sub- 
ject to saies tax imposed by Nebraska Revenue Act 
of 1967. Pepsi Cola Bottling Co. v. Peters ~..______ 
An essential of valid time sale price is price agreed 
upon between parties where buyer actually informed 
of and has at time sale made opportunity to choose 
between cash and time sale price. Midstates Ac- 
ceptance v. Voss ~_---~-------------~----------.-. 
Whether or not transaction bona fide time sale or 
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10. 


financing of balance of cash purchase price is ques- 
tion of fact. Midstates Acceptance v. Voss ---__- 
In considering whether or not transaction is time 
sale made in good faith or loan of money or for- 
bearance of debt, court will look through form and 
examine its substance. Midstates Acceptance v. 
NO88) ones uaa Sooo se oc caneconeeet owe 
“Proceeds” includes whatever is received when col- 
lateral sold or disposed of including an account for 
purchase price. South Omaha Production Credit 
Assn. v. Tyson’s Inc, ~_---~_-------------------- 
Secured party which consents to liquidation by debt- 
or by means of auction sale does not waive its secur- 
ity interest or its right to proceeds of sale. South 
Omaha Production Credit Assn. v. Tyson’s Ine, --- 
Purchaser of collateral which refuses to pay pur- 
chase price guilty of conversion. South Omaha 
Production Credit Assn. v. Tyson’s Inc. ~~-.-.--._ 
Purchaser of farm machinery and equipment at farm 
auction sale not buyer in ordinary course of busi- 
ness. South Omaha Production Credit Assn. v. 
Tyson's) Ine: ecco coe Se ee ee 


Schools and School Districts. 


1, 


Words “a majority of the members of the board,” as 
used in section 79-1254, R. R. S. 1948, means a 
majority of all members of the board. Houser v. 
School Dist. of South Sioux City ~-..-.-._.--___-- 
When school district refuses to recognize employ- 
ees’ association authorized to act for it, it has ex- 
hausted all remedies under Teachers’ Professional 
Negotiations Act, and Court of Industrial Relations 
acquires jurisdiction. Sidney Education Assn. v. 
School Dist. of Sidney ~.-__._._--------__ ie 
Employees covered by Teachers’ Professional Nego- 
tiations Act must await exhaustion of that act be- 
fore invoking jurisdiction of Court of Industrial 
Relations, but this does not deny them right to in- 
voke that jurisdiction. Sidney Education Assn. v. 
School Dist. of Sidney ~-_.-------------_____ ee 
An act is nonetheless ministerial because person 
performing it or officer who is obligated to perform 
it may have to satisfy himself that state of facts 
exist under which it is his right and duty to per- 
form the act. State ex rel. Rittenhouse v. Newman 
Fact that necessity may exist for ascertainment, 
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Searches 
1. 


2. 
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from personal knowledge, or from information de- 
rived from other sources, of those facts and condi- 
tions, such as residence, upon existence of fulfill- 
ment of which performance of act becomes clear 
and specific duty, does not operate to convert act 
into one judicial in its nature. State ex rel. Ritten- 
house v. Newman --_-_~._--_--_---_---.--------- 
Fundamental that mandamus is law action and that 
conflicts in evidence or findings of fact based there- 
on will not be disturbed on appeal unless clearly 
wrong. State ex rel. Rittenhouse v. Newman —_- 
Act of registering to vote has been considered by 
‘Supreme Court to be persuasive of fact that a per- 
son considered such place his legal residence. State 
ex rel, Rittenhouse v. Newman -__--_....--~----. 
Motivation to change one’s legal residence im- 
material so long as a party has requisite intent 
to establish new residence and abandon his former 
home. State ex rel. Rittenhouse v. Newman ____ 


and Seizures. 


It is not a search for an officer to observe what is 
in plain view. State v. McCune --___-.____----.- 
Warrantless search of motor vehicle may be con- 
ducted for probable cause which must be determined 
by a practical and not by any technical standard. 
State v. Connor ~-----------.------------------- 
In evaluation of reasonableness of search and seizure 
without warrant, imperative that facts be judged 
against an objective standard: Would facts avail- 
able to officer at moment of search or seizure war- 
rant man of reasonable caution in belief that action 
taken was appropriate? State v. McElroy ----...- 
When officer makes arrest, reasonable for him to 
search person arrested and seize any evidence on 
arrestee’s person in order to prevent its concealment 
or destruction; that justification absent where search 
remote from arrest. State v. McElroy ~_._._--..-_ 
Constitutional validity of warrantless search can 
only be decided in concrete factual context of in- 
dividual case. State v. McElroy ___-_.___-~---___ 
‘When materials in automobile indicative of crim- 
inal. offense in plain sight of officer looking into 
automobile from outside, search justified and legal. 
State-v. Moore: 2. -5-- eee ee eh os 
Invalidity of search warrant does not. of itself auto- 
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10. 


11. 


12. 


18. 


‘matically make evidence seized inadmissible. State 


V.. Waechter: <soo tet 2 hse eee es eet en teecc ce 
Failure of magistrate to collect fee for issuing war- 
rant does not affect validity of warrant. State v. 
McCown: 22.22 200s 522s cole cece et Soneceeosid 
Failure to comply strictly with post service statu- 
tory proceedings will not invalidate search con- 
ducted pursuant to otherwise valid warrant in ab- 
sence of clear showing of prejudice. State v. McCown 
Return and filing of search warrant a ministerial 
act and any failure therein does not void warrant. 
State v. McCown. =--=---.2--2--4-2 225 tse as 
Where peace officer has reasonable cause to believe 


that sale of narcotics taking place inside a residence, 


exigent circumstances may justify his entering resi- 
dence for purpose of making arrest without prior 
disclosure of his authority and purpose. State v. 
Brooks: ci2s2-G ices bosascececkec eroslocskouice 
In evaluation of reasonableness of search or seizure 
without warrant, imperative that facts be judged 
against an objective standard; to wit, facts avail- 


. able to officer at moment of search or seizure should 


warrant a man of reasonable caution to believe action 
taken appropriate. State v. Nichols _------____ 
Wherever an individual may harbor reasonable ex- 
pectation of privacy he ought to be free from uncon- 
stitutional governmental intrusion. State v. Nichols 


Security Interests. 


1. 


Basic rule of notice filing under Article 9 of Uni- 
form Commercial Code is that where two security 
interests perfected by filing, one covered by financ- 
ing statement which filed first has priority. North 
Platte State Bank v. Production Credit Assn. —__- 
Purchase money security interest of person who is 
not a seller can arise only if value which is given 


‘is used to enable debtor to acquire rights in or use 


of collateral. North Platte State Bank v. Production 
Credit “Assi: (2-2 25 oe 
Purchase money priority provided for in Article 9 
of Uniform Commercial Code is exception to first 
to file rule, and should be applied only. in strict ac- 
cordance with limitations in code. North Platte 
State Bank v. Production Credit Assn. _..._.__-__ 


‘Holder of security interest is real. party. in. interest 
.in action in trover or conversion to recover for prop- 
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erty subject to security interest and wrongfully con- 
verted. South Omaha Production Credit Assn. v. 
Tyson's “Ine@y 2 eeneoes ose Sb ge cece eels 
“Proceeds” includes whatever is received when col- 
lateral sold or disposed of including an account for 
purchase price. South Omaha Production Credit 
Assn..v. Tyson’s’ Inc.. 222c-scc-sosees-ecenceclee 
Secured party which consents to liquidation by debt- 
or by means of auction sale does not waive its 
security interest or its right to proceeds of sale. 
South Omaha Production Credit Assn. v. Tyson’s 
ING see suse ewes Sel ote Sete eo se 
Purchaser of collateral which refuses to pay pur- 
chase price guilty of conversion. South Omaha Pro- 
duction Credit Assn. v. Tyson’s Ine, ~---_--------- 
Purchaser of farm machinery and equipment at farm 
auction sale not buyer in ordinary course of busi- 
ness. South Omaha Production Credit Assn. v. 
Tyson’s Inc. _------_.--___------.---_-_- 


When legislative act, adopted after one has been 
convicted and sentenced for crime but while cause 
still pending on motion for new trial or on appeal, 
serves to mitigate sentence imposed, Supreme Court 
will either amend sentence to conform to legislative 
intent or will remand cause to district court for 
resentencing in conformity with statute. State v. 
Rubek. 22 22 22552 sescesc coc sate oeeaeet lees sus 
Cited statute gives legislative recognition to fact 
that in many cases sentence of probation more likely 
to be effective than sentence of imprisonment and 
that procedure of probation requires expenditure of 
substantially less public funds than does incarcera- 
tion. State v. Dove] ~---_------.__.----.~--~-.-- 
Where punishment of an offense created by statute 
left to discretion of court, to be exercised within 
certain prescribed limits, sentence imposed within 
such limits will not be disturbed unless there ap- 
pears to be an abuse of such discretion. State v. 
Whipple..{3i 28 cocoa ce Shen oe 
State v. Van Ackeren -_--------..-----.-..---___ 
Sentence to imprisonment ought not exceed min- 
imum period consistent with protection of the public, 
gravity of the offense, and rehabilitative needs of 
defendant. State v. Sturm ~---_~---_____.___- 
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10. 


11. 


12. 


13. 


14, 


15. 


16. 


17. 


Protection of the public encompasses the principle 
of general deterrence. State v. Sturm -~--.~..--_ 
A technique for deterrence of crime is scaling of 
penal sanctions. State v. Sturm —~--.~.-.------.-- 
Supreme Court may reduce sentence rendered by 
district court against accused when in its opinion 
sentence excessive, and it is its duty to render such 
sentence as in its opinion may be warranted by the 
evidence. State v. Sturm --~~----~--------------- 
Sentence imposed within statutory limits will not 
be disturbed for excessiveness in absence of abuse 
of discretion. State v. Haigh —------------------- 
Where punishment of offense created by statute 
left to discretion of court within prescribed limits, 
sentence prescribed within such limits will not be 
disturbed unless there appears to be abuse of such 
discretion. State v. Sanders —-.--.-------------_. 
Imposition of sentence of 10 to 15 years which sen- 
tence to be consecutive to life sentence previously 
imposed for unrelated crime not a cruel and unusual 
punishment such as to be in conflict with Eighth 
Amendment to Constitution of United States. State 
Ve Crooks: 22 ott hope Jo eo ouaeieewuuedesee 
Sentence imposed within statutory limits will not 
ordinarily be disturbed in absence of abuse of ju- 
dicial discretion. State v. Duitsman ---_--..._---- 
Sentence within statutory limits will not be disturbed 
in absence of abuse of discretion. State v. Waechter 
Unless abuse of discretion appears, sentence within 
statutory limits will not be disturbed on appeal. 
State v. Weidenfeller _.___.._..-.-----__-_--..--- 
Where sentence imposed within statutory limits, it 
will not be disturbed in absence of abuse of discre- 
tion: ‘State ‘v:/Six 2222.22.54 ole lee ee 
Sentence within limits prescribed by statute will 
not be disturbed in absence of abuse of discretion. 
State v. Jurgens ______._. 222-2 
Criminal sentence in which court considered prior 
time spent by defendant in custody may be consistent 
with state and federal constitutional guarantees of 
due process and with federal constitutional guarantee 
of equal protection, although record at sentencing 
hearing silent on subject. State v. Nelson __.._--- 
Supreme Court may reduce sentence rendered by dis- 
trict court against accused, when in its opinion sen- 
tence excessive, and it shall be duty of Supreme 
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Court to render such sentence against accused as in 
its opinion may be warranted by evidence. State v. 
Stroh: 22s tece ti ee no eee eo 
Where punishment of offense left to discretion of 
court within prescribed limits of statute, sentence 
prescribed within such limits will not be disturbed 
unless there appears to be abuse of such discretion. 
State v. Stroh _..----.....-.---------..--------- 
Sentences imposed within statutory limits furnish 
no basis for post conviction relief. State v. Kellogg 
Section 83-170, R. R. S. 1948, not applicable to im- 
position of sentence by trial court. State v. Suggett 
Section 83-1,105, R. S. Supp., 1972, not applicable 
in cases where maximum sentence fixed by law is 
life sentence. State v. Suggett ....._.__-----___.- 
Sentence imposed within statutory limits will not 
be disturbed unless abuse of discretion appears in 
record. State v. Medina ____.-___---_-_----------- 


County budget act does not apply to contracts exe- 
cuted by county board of commissioners. Thiles v. 
County Board of Sarpy County __--..-----_-----_. 
In action against county commissioners pursuant 
to statute to recover money allegedly expended un- 
lawfully after annual tax levy, must be shown not 
only that warrants in excess of 85 per cent of 
amount levied by tax for current year issued, but 
also that was no money in proper fund for their 
payment. Thiles v. County Board of Sarpy County 
When legislative act, adopted after one has been 
convicted and sentenced for crime but while cause 
still pending on motion for new trial or on appeal, 
serves to mitigate sentence imposed, Supreme Court 
will either amend sentence to conform to legislative 
intent or will remand cause to district court for 
resentencing in conformity with statute. State v. 
Rubeky 2522-52 5 coco ce cece ison eos esha ce occens 
In enacting a statute, Legislature must be pre- 
sumed to have had in mind all previous legislation 
upon subject. Seldin v. Northland Mortgage Co, __ 
In construction of a-statute, courts must consider 
preexisting law and any other. laws relating to same 
subject. Seldin v. Northland Mortgage Co. ~-----._ 
Courts should not give interpretation to a statute 
which would have effect of nullifying another stat- 
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10. 


11. 


12. 


18. 


14, 


15. 


16. 


ute when obviously that was not clear legislative in- 
tent. Seldin v. Northland Mortgage Co. __.__-____ 
It is a cardinal principle that statutes pertaining 
to same subject matter should be construed together, 
as if they were one law, and effect given to every 
provision. Seldin v. Northland Mortgage Co. ------ 
Real estate mortgage loans by nonlicensees whose 
terms call for periodic interest payments and single 
payment of principal are not installment loans and 
not subject to inhibitory provisions of Installment 
Loan Act. Seldin v. Northland Mortgage Co. ~.--_. 
Statutory provisions may cut across issue and claim 
preclusion at common law. Pedersen v. Westroads, 
Ty, 2.22. ee as ea Se 
Resident taxpayer’s derivative claim on behalf of 
City of Omaha may come within spirit of statutory 
provision for derivative defenses, although it is not 
technically referable to threatened expenditure of 
public funds. Pedersen v. Westroads, Inc. __------ 
In absence of contrary statutory provision, majority 
of quorum which constitutes simple majority of col- 
lective body may act for that body. Houser v, 
School Dist. of South Sioux City --.---.----------- 
Special provisions of statute in regard to particular 
subject will prevail over general provisions in same 
or other statutes so far as there is a conflict. Houser 
v. School Dist. of South Sioux City ~--------------_ 
Words “a majority of the members of the board,” 
as used in section 79-1254, R. R. S. 1948, means a 
majority of all members of the board. Houser v. 
School Dist. of South Sioux City ~_-------------- 
In order that ordinance or statute be relevant on 
issue of standard of care, must have been in effect 
at time of claimed violation and by its terms be ap- 
plicable to situation. Gubalke v. Estate of Anthes - 
Under provisions of section 77-1734.01, R. R. 8. 1948, 
term “clerical error” not restricted to clerical error 
made by taxpayer on face of personal property tax 
return. School Dist. of Minatare v. County of Scotts 
Bluff. s2sssesstuclewecssoceccuedecesassecedseluss 
County board is only “authority” whose approv- 
al required for payment of tax refund claim 
under section 77-1734.01, R. R. S. 1948; failure to 
transmit copy of claim to other taxing entities does 
not deprive county. board of: jurisdiction and author- 
ity to determine and approve proper: claim.‘ School 
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Dist. of Minatare v. County of Scotts Bluff ._-_.____ 
Section 77-1737, R. R. S. 1948, providing that county 
board does not have power to release, discharge, re- 
mit, or commute taxes for any reason, does not pre- 
vent proper authority from refunding taxes as au- 
thorized by any specific tax refund statute. School 
Dist. of Minatare v. County of Scotts Bluff --.__._- 
If an act complete and independent in itself, it may 
incidentally amend, modify, or have impact upon 
provisions of existing statutes without controvert- 
ing provisions of Constitution relating to amend- 
ments set out in Article III, section 14. Bodenstedt 
V.. Rickers'....<.2ssccs¥en-cccseessccncndcinaleadees 
If statute subject to more than one reasonable con- 
struction, court will adopt one which will make act 
constitutional. Bodenstedt v. Rickers ~......_.__- 
Duty of Supreme Court to give a statute an inter- 
pretation which meets constitutional requirements 
if it can. State v. Manley —___..__-____-_-__._-- 
Depressant and Stimulant Drugs Act of 1967 did 
not violate Article III, section 14, Constitution of 
Nebraska. State v. Waechter __---------------_-- 
In Legislature, record of floor explanation or de- 
bate legislative history, and may be an extrinsic, 
secondary source in statutory interpretation. Norden 
Laboratories, Inc. v. County Board of Equalization —- 
Legislative history cannot ordinarily serve to im- 
port an intent into legislation devoid of language fit 
to express it. Norden Laboratories, Inc. v. County 
Board of Equalization ~_-_.---------~-----------_- 
Section 28-1011.15, R. S. Supp., 1972, held constitu- 
tional. State v. Skinner -__-.-.-_..-----------___- 
Statute that clearly and precisely delineates its 
reach in words of common understanding not void 
for vagueness. State v. Sullivan -_..----._-_-_-- 
Statute that (1) proscribes unreasonable interfer- 
ence or obstruction by conduct intertwined with ex- 
pression and association and (2) vindicates important 
interests of society not void for “overbreadth.” State 
VeiSullivan, 225262252 s-s5 5-25 sl ess enn she ee secse 
A statutory interpretation, effective March 1, 1973, 
is adopted as follows: A party may obtain discovery 
of the existence and contents of any insurance 
agreement under which any person carrying on an in- 
surance business may be liable to satisfy part or 
all of a judgment which may be entered in the action 
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28. 


29. 


30. 


31. 


382. 


33. 


34. 


385. 


or to indemnify or reimburse for payments made to 
satisfy the judgment. Information concerning the in- 
surance agreement is not by reason of disclosure ad- 
missible evidence at trial. For purposes of this para- 
graph, an application for insurance shall not be 
treated as part of an insurance agreement. Walls 
Vi Horbach: 22 2226 noe co west ese sseseslseseet 
Official zoning map or zoning plan adopted by county 
board as part of county zoning regulations which 
incorporate map by reference, must be published 
in book or pamphlet form or in legal newspaper as 
required by section 23-114.03, R. R. S. 1948. Deans 
Vo SW.eSt 222 Sot oe 2 Soe eed cst see Zee 
Failure to comply with statutory requirements for 
publication of official county zoning map prevents 
zoning regulations, of which map a part, from be- 
coming valid, effective, or enforceable, at least where 
boundaries of zoning districts can only be determined 
from map. Deans v. West ----.----------------- 
Courts are to construe and apply Uniform Com- 
mercial Code liberally to promote its underlying 
purposes and policies. Putnam Ranches, Ine. v. 
Corkle: 2622n e222 eer est Pe es ee oes 
Under Uniform Commercial Code, remedy of replevin 
not available to buyer of goods that have not been 
identified to contract. Putnam Ranches, Inc. v. 
Corkle: 22 eo eoet secede ao se cese sesso sk ces 
When Legislature subsequently enacts legislation 
making related preexisting laws applicable thereto, 
it will be presumed that it does so with full knowl- 
edge of preexisting legislation and judicial deci- 
sions of Supreme Court construing and applying it. 
Sidney Education Assn. v. School Dist. of Sidney 
Question of fraudulent intent in all cases arising 
under provisions of section 36-401, R. R. S. 1943, is 
question of fact, and not of law. First Nat. Bank 
v. First Cadeo Corp. ----------~--____.--------.. 
L.B. 1409, Laws 1969, c. 846, p. 3185, did not au- 
thorize metropolitan city to enter into agreement 
with Board of Regents of University of Nebraska 
for joint use of park property. Gallagher v. City 
of (Omaha. 2ssecewel co sen ee eee ee ee oes 
In absence of statutory authority, a city has no 
power to enter into contracts which curtail or pro- 
hibit its exercise of legislative or administrative au- 


-thority. Gallagher v. City of Omaha .._.._-..-__ 
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Under provisions of Laws 1972, L.B. 820, no-fault 
divorce law, when appeal in action under prior 
divorce statutes filed in Supreme Court, it is invested 
with original de novo jurisdiction and required to 
disregard judgment of district court and make in- 
dependent determinations of issues presented to dis- 
trict court, and therefore the provisions of L.B. 
820 applicable to such determination by Supreme 
Court. Lienemann v. Lienemann ~~__----~--.---- 
Subsection (4) of section 33, Laws 1972, L.B. 820, 
requires that when new trial had on issues in divorce 
case, provisions of L.B. 820 shall govern the law 
determining such trial. Lienemann v. Lienemann -. 
Section 28-921, R. S. Supp., 1972, not unconstitu- 
tionally vague nor is it unconstitutional for failure 
to prescribe procedure for its enforcement. State 
v. Little Art: Corp; =-.---2-2.22-2-s-.-2.-------- 
Power to regulate all phases of control of distribu- 
tion and sale of alcoholic liquors vested generally 
in Liquor Control Commission. T & N P Co., Ine. 
v. Nebraska Liquor Control Commission -._------ 
Motion to transfer under section 25-409, R. S. 
Supp., 1972, properly overruled where record does 
not show that action was commenced in wrong 
county. Johnsen v. Parks -.--~------------------ 
Where record does not show abuse of discretion, 
ruling on motion to transfer under section 25-410, 
R. S. Supp., 1972, will not be disturbed. Johnsen 
WV; Parks..2coc3scchusscels eects ee eres 
In determining legislative intent, all statutes re- 
lating to same subject should be construed and con- 
sidered together. State v. Suggett ----___..---_. 
When intent of Legislature clear, it is duty of 
courts to construe it in accordance with such in- 
tent; sensible construction will be placed upon it to 
effectuate object of legislation rather than literal 
meaning that would have effect of defeating legis- 
lative intent. State v. Suggett ~=-----__--_-____- 
Section 83-170, R. R. S. 1948, not applicable to im- 


- position of sentence by trial court. State v. Suggett 


Section 83-1,105, R. S. Supp., 1972, not applicable 
in cases where maximum sentence fixed by law is 
life sentence. State v. Suggett ~---....._- -...___ 
In statutory construction, Supreme. Court considers 
ordinary meaning of words in context and the mis- 
chief to which it attributes. the: remedy. State v. 
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Coleman®: 222252222 osc se Sooke See occ e 


Summary Judgments. 


Taxation. 


1, 


1. 


wn 


Moving party not entitled to summary judgment 
except where there exists no genuine issue as to 
any material fact in case and where under the facts 
he is entitled to judgment as matter of law. Green 
v. Village of Terrytown ____._.-_.--------~----_-. 
Burden upon party moving for summary judgment 
to show that no issue of fact exists, and unless he 
can conclusively do so, motion must be overruled. 
Green v. Village of Terrytown -.-~------------.. 
Upon motion for summary judgment, court ex- 
amines evidence, not to decide any issue of fact, 
but to discover if any real issue of fact exists. 
Green v. Village of Terrytown ~-._.~-__-.~.___ ae 
In considering motion for summary judgment, court 
views evidence in light most favorable to party 
against whom it is directed, giving to that party 
benefit of all favorable inferences that may reason- 
ably be drawn therefrom. Green v. Village of Perry 
TOWN) moses eck a eee ate ee he 
Motion for summary judgment not substitute for 


‘demurrer or motion for directed verdict. Green Vv. 
_ Village of Terrytown -----------.--__2------2-.- 
- Summary judgment proper where is no genuine 


issue as to any material fact and moving Party en- 


‘titled ‘to judgment as ‘matter of law. Larson v. 


Board of r Regents Sieesecesecucsiat ie oad sok te 


: Sale of reusable bottles, cartons, and- shells to: bot-"" 
“s tlers -by manufactiirers’ or suppliers is. sale at retail 
subject to sales tax imposéd by Nebraska Revenue 


Act of 1967. ‘Pepsi ‘Cola Bottling Co. ‘v. -Peters __ 


: Legislature may classify ‘for purposes of legisla- 
tion if classification rests upon substantial difference 


'.-of situation or circumstance. Pepsi Cola ‘Bottling 


‘ Co.+v. Peters —2--------------2a a-ak 


‘Under provisions of section’ 77-1784.01, R. R? S- 1943, 
term “clerical error’ not restricted to clerical error 


made by taxpayer on face of personal property tax-’ :. 


return. School Dist. ‘of Minatare v. County of Scotts 
BlOft: sacs soot a a Sek ee 


. County board is only “authority” whose’ aeprorel 
.- required: for payment ‘of ‘tax refund. claim. under sec- 
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tion 77-1734.01, R. R. S. 1943; failure to transmit 
copy of claim to other taxing entities does not de- 
prive county board of jurisdiction and authority to 
determine and approve proper claim. School Dist. 
of Minatare v. County of Scotts Bluff ----------_-- 
Section 77-1737, R. R. S. 1943, providing that county 
board does not have power to release, discharge, re- 
mit, or commute taxes for any reason, does not 
prevent proper authority from refunding taxes as 
authorized by any specific tax refund statute. School 
Dist. of Minatare v. County of Scotts Bluff ~----- 
Allowance of tax refund claim, where county board 
acts quasi-judicially and within scope of its juris- 
diction and authority, not open to collateral attack 
in absence of fraud. School Dist. of Minatare v. 
County of Scotts Bluff ~-----_---------_-------.- 
Exemption under free port law in 1969 was not open 
to warehouseman that failed to make available and 
use warehouse facilities for public storage for com- 
pensation. Norden Laboratories, Ine. v. County 
Board of Equalization _..-----__--..------------- 
Free port law in force in 1969 did not violate state 
constitutional provisions for uniformity and against 
special privileges. Norden Laboratories, Inc. v. 
County Board of Equalization ~.----_--_-----__--- 
Reasonable classification under federal constitutional 
guarantee of equal protection includes all persons 
in similar situations with respect to purpose of the 
law. Norden Laboratories, Inc. v. County Board of 
Hqualization, s2ssc esos set wce scence csetecedek se 


Telecommunications. 


Time. 


In statutory provisions for person to obtain telephone 


service furnished in exchange service area adjacent 
to his residence or place of ‘operation, such phrases 
as “reasonably adequate service,’ “duplication of 
facilities,” “public interest,’ and “community of in- 
terest in the general territory” acquire new meaning 
limited to context; definition must evolve, case by 
ease. Schoen v. American Communication Co., Inc. 


Basic rule of notice filing under Article 9 of Uni- 
form Commercial Code is that where two security 
interests perfected by filing, one covered by financ- 
ing statement which filed first has priority. North 
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2. 


10. 


11. 


Platte State Bank v. Production Credit Assn. —--- 
Purchase money priority provided for in ‘Article 9 
of Uniform Commercial Code is exception to first 
to file rule, and should be applied only in strict ac- 
cordance with limitations in code. North Platte State 
Bank v. Production Credit Assn, ~.--.-------~--_- 
Under Uniform Commercial Code, title passes to 
buyer at time and place at which seller completes 
his performance with reference to physical delivery 
of goods, unless otherwise explicitly agreed. North 
Platte State Bank v. Production Credit Assn. ---__- 
Separate juvenile court possesses jurisdiction to hear 
and ‘determine motion for new trial on ground of 
newly discovered evidence during pendency of appeal 
to Supreme Court. Grant v. Doeschot --..-._--~_. 
When legislative act, adopted after one has been 
convicted and sentenced for crime but while cause 
still pending on motion for new trial or on appeal, 
serves to mitigate sentence imposed, Supreme Court 
will either amend sentence to conform to legislative 
intent or will remand cause to district court for 
resentencing in conformity with statute. State v. 
Rubek: 222.5255 sees esen eee ck 
Ordinarily, challenge to array must be made before 
trial. State v. Nelson ~_.-----...--.------___ 
Alleged exclusion of women from jury panel cannot 
be raised for first time in post conviction proceed- 
ing. State v. Nelson —-------____.-------___-___e 
Officer from adjoining county may delay appre- 
hending person he reasonably suspects has committed 
crime for reasonable time so that he can obtain as- 
sistance of local officer. State v. McCune ___.______ 
Peace officer may arrest person without warrant if 
officer has reasonable cause to believe that person 
has committed misdemeanor and has reasonable cause 
to believe that person will not be apprehended un- 
less immediately arrested, may cause injury to others 
unless immediately arrested, or may destroy or con- 
ceal evidence of commission of misdemeanor. State 
Vs, MeCune: 2228s sees bose ns en 
Primary burden upon State, that is, prosecutor and 
court, to bring accused person to trial within time 
provided by law. State v. Alvarez ____.__._______ 
State v. Brown ___-------_-_- 


If a defendant not brought to trial within time pro- 
vided for and as determined by valid statutory stand- 
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ards, he is, in absence of express waiver or waiver 


as provided by statute, entitled to his absolute dis- 
charge from offense alleged in the indictment or in- 
formation as well as for any other offense coming 
within the term “required by law to be joined with 
that offense.” State v. Alvarez -___---_-----~..- 
State \v. Brown) «s-12252cs2-cc02ccee sen ven Sess 
Failure by a defendant to demand a trial within time 
he is required to be brought to trial as provided 
by sections 29-1205 to 29-1209, R. S. Supp., 1971, or 
to object at time trial date set does not constitute 
a waiver of his rights under either the statutes 
or Constitution of Nebraska, but is a factor which, 
while not constituting good cause by itself, may be 
considered along with other circumstances in de- 
termining whether there was “good cause” for delay 
in trial under provisions of section 29-1207(4) (f), 
R. S. Supp., 1971. State v. Alvarez ~_...-----.-- 
State-v. ‘Brown: .2.02--22-- sen e0 se) ee esate 
Where a defendant who has been charged in an in- 


‘dictment or information not brought to trial within 


6 months from date of return of indictment or filing 
of information and before trial or entry or plea of 
guilty. or nolo contendere moves for his absolute 
discharge, burden upon State to prove by substantial 
preponderance of evidence that one or more of ex- 
cluded’ periods provided for by ‘section 29-1207(4) 


_(a) through (f), R. S. Supp. 1971, is epEicanle: 


State v. Alvarez sneupreecse= sees aaeee seks 
State v. Brown -.--.------~--~ + ieee 


' From and after 7 days after November 24, 1972, 


general finding of a trial court that “good cause” 
has existed under provisions of section 29-1207(4) 
(f), R. S. Supp., 1971, for extending beyond 6 months 
from the filing of information the period for bring- 
ing defendant to trial will no longer suffice, and 
trial court will from that time on be required to 
make specific findings as to the cause or causes of 


’ such extensions and the period of extension attrib- 
-utable to such causes; substantial preponderance of 
‘evidence’ must support such findings. State -v. 
“ Alvarez <2 ccc wicks Shee es ee 


In evaluation of reasonableness of search and seizure 
without. warrant,. imperative that facts be judged 


./against.-an ‘objective. standard: Would facts avail- 
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16. 


17. 


18. 


19. 


20. 


21. 


23. 


Trespass. : : : : 
Conditions stated when possessor of land subject to 


able to officer at moment of search or seizure war- 


rant man of reasonable caution in belief that action 
taken was appropriate? State v. McElroy --~--~- 


_In order that ordinance or statute be relevant on 


issue of standard of care, must have been in effect 
at time of claimed violation and by its terms be 
applicable to situation. Gubalke v. Estate of Anthes 
Timely objection by litigant with standing may nul- 
lify rezoning resolution by county board that has 
not adopted comprehensive development plan con- 
formable to statute. Bagley v. County of Sarpy -. 
Under statutory provisions enacted in 1967, county 
engaged in zoning or rezoning ought to adopt com- 
prehensive development plan within reasonable time. 
Bagley v. County of Sarpy —.--._..------.----.-- 
Motion for post conviction relief premature if no 
judgment or final order which might be vacated or 
set aside. State v. Werts -----..-.-.---.------_- 
Although statutory requirements for speedy trial 
in criminal prosecution refer only to indictments 
and informations, references may encompass com- 
plaints. State v. Stevens _.-.__._--__..-_--- 
Timely objection by litigant with standing may nul- 
lify zoning regulations purportedly adopted by coun- 
ty board that has not adopted comprehensive de- 
velopment plan conformable to statute. Deans v. 
West. wo2cc ses scece cen oa eet ee, 
Criminal sentence in which court considered prior 
time spent by defendant in custody may be con- 
sistent with state and federal constitutional guar- 
antees of due process and with federal constitutional 
guarantee of equal protection, although record at 
sentencing hearing silent on subject. ‘State v. 
Nelson! ~os2cnsceese sce cee ee eck bk 
Under aircraft insurance policy that excludes cov- 
erage while aircraft operated in flight by other than 
a pilot or pilots holding valid and effective pilot 
and medical certificates, there is no coverage where 
a pilot’s medical certificate lapsed 5 months before 
an accident occurred. Omaha Sky Divers Parachute 
Club, Ine. v. Ranger Ins. Co. 


liability for physical harm to children trespassing 
thereon caused by artificial condition upon. the land. 
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Gubalke v. Estate of Anthes ___-.--------------- 


In action against county commissioners pursuant 
to statute to recover money allegedly expended un- 
lawfully after annual tax levy, must be shown 
not only that warrants in excess of 85 per cent of 
amount levied by tax for current year issued, but 
also that was no money in proper fund for their 
payment. Thiles v. County Board of Sarpy County 
In determining whether merger of titles to real es- 
tate has taken place, courts will consider circum- 
stances of particular case in light of equity and good 
conscience. Waite Lumber Co., Inc. v. Masid Bros., 
ING: Awol eoue wees sce s Sta te Sse 
General denial available to defendant to challenge 
one or more of elements essential to recovery by 
plaintiff, and effect of denial is to put burden on 
plaintiff to establish by evidence matters denied. 
Waite Lumber Co., Inc. v. Masid Bros., Inc. ~--.-- 
Findings of court in law action in which jury waived 
have effect of verdict of jury and will not be dis- 
turbed on appeal unless clearly wrong. Workman 
v. Great Plains Ins. Co., Inc. _--------------------- 
Insurance Co. of North America v. Omaha Paper 
Stock; Ines... 22 ae sssowe secu Leese eect 
In action for damage to property, accounting rec- 
ords of owner of property damaged which relate to 
cost of repair are evidence of actual cost of repair, 
but such records not binding on triers of fact. North- 
western Bell Tel. Co. v. Woodmen of the World Life 
IWS. SOC: . 2-52-2200 ces oh d tee Sob e esos ees 
Claim for damage to property, established by refer- 
ence to an accounting system involving allocation 
of costs of overhead, labor, vehicles, and material, 
which trier of fact may consider, but not bound to 
accept, not a liquidated account to allow plaintiff 
to recover prejudgment interest. Northwestern Bell 
Tel. Co. v. Woodmen of the World Life Ins. Soc. __ 
Party cannot be heard to complain of error which 
he was instrumental in bringing about. Regier v. 
Nebraska: 'P.. P: “Dist.: 222225. 20 cs oesn de tscc sess 


Error without prejudice not ground for reversal. 
Regier v. Nebraska P. P. Dist. ---_.--__-----_----- 
Party who fails to challenge jurors for disqualifica- 
tion and passes jurors for cause waives any objec- 
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13. 


14, 


15. 


16. 


17. 


18. 


19. 


tion to their selection. Regier v. Nebraska P. P. 
Di8t) 22 acs he coece ce Se coe ees ee ences ace heces 
Motion to declare mistrial addressed to sound dis- 
cretion of trial court, and its ruling will not be dis- 
turbed in absence of showing of abuse of discretion. 
Regier v. Nebraska P. P. Dist. _-------_-------~--_- 
Judgment of trial court in action at law where jury 
waived has effect of verdict of jury, and will not be 
set aside unless clearly wrong. In determining suffi- 
ciency of evidence to sustain judgment in law action, 
it must be considered most favorably to successful 
party, every controverted fact must be resolved 
in that party’s favor, and he must have benefit of 
any inferences reasonably deducible from it. Knight 
Bros;; -Ine.-v. State. 22-22 souseue so see est ac tes eons 
No constitutional right to separate trial; rather, 
right statutory in origin and depends upon showing 
that prejudice will result from joint trial. State 
V;. Clark .s22 22 S25 oo Seis oe Sec ee sees s es eos se 
Admissibility of expert testimony ordinarily with- 
in discretion of trial court, and its ruling will be 
upheld unless abuse of discretion shown. Dovey v. 
Sheridan’. 22222.25- 20s se seo eto les 
General rule is that opinion evidence admissible where 
it is necessary and advisable as aid to jury; opinion 
evidence which may be of aid to jury may be ad- 
mitted even though it bears directly on main issue; 
such evidence should be excluded whenever point 
reached at which trier of fact being told that which 
it is itself entirely equipped to determine. Dovey 
Vi Sheridan is 22-24 sash eles ae eS 
Admission of incompetent evidence may be cured 
by instruction which directs jury to consider as 
established fact transaction sought to be impeached 
by incompetent evidence. Dovey v. Sheridan --_- 
Ordinarily, challenge to array must be made before 
trial. State v. Nelson ~~. -.----..__..-_-__----- 
Ordinarily, party cannot complain of submission of 
issue to jury where finding on that issue favor- 
able to him. Parkhurst v. Barth ~.---_____.-.-_- 
Verdict and judgment will not be set aside as in- 
adequate unless clearly wrong and so against weight 
and reasonableness of evidence as to indicate were 
result of passion, prejudice, or mistake. Parkhurst 
Vil Barth. 2ocs sso ce oe sees os 
Instructions must be confined to issues presented 
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‘by pleadings and supported by evidence. Gier v. 


Gleason: 2322-22 222e52520 323 aces se aes eds 
Where an issue, even assuming it is properly pleaded, 
affords no basis for recovery under evidence ad- 
duced in case, trial court’s submission of such an 
issue to jury constitutes error. Gier v. Gleason _. 
In determining admissibility of confession, all evi- 
dence on subject must be considered and mere fact 
that evidence conflicting not a bar to its admission. 
State v. Hutchison ~-...-___-_-______---__--__-- 
When accused has been informed of his constitu- 
tional rights and thereafter freely and voluntarily 
confesses, confession ordinarily admissible in evi- 
dence. State v. Hutchison ~--__.__._..-__-__..-- 
Real question of whether transaction installment 
loan is question for trier of fact under the circum- 
stances. Seldin v. Northland Mortgage Co. ~_-___ 
Instructions to jury must be considered as whole, 
and when thus considered, if law is correctly stated, 
and case fairly submitted, and jury could not have 
been misled, claim of prejudicial error in instruc- 
tions not available. Simon v. Omaha P. P. Dist. _ 
Violation of administrative rule, or of private safe- 
ty regulation, is independent evidence of negligence, 
under all the circumstances, provided expert wit- 
ness incorporates regulation in his opinion as to 
an issuable act of negligence and evidence would 
probably aid trier of fact. Simon v. Omaha P. 
P. Dist: cocsiesswetececcneteescshecssc2 sks 
Where court has properly instructed generally on 
the law as to some issue presented by pleadings and 
evidence, it is generally duty of counsel to request 
instruction which seeks to supplement and define 
general instruction. Simon v. Omaha P. P. Dist. _- 
Interpretation given contract by parties themselves 
while engaged in performance of it one of the best 
indications of true intent of contract; ordinarily, 
such construction of contract should be enforced. 
Simon v. Omaha P. P. Dist. --------_.-..__---_ 
Extrajudicial admission appearing in deposition of 
party taken before trial ordinarily not final ard 
conclusive upon him, but may be competent and ad- 
missible as evidence in contradiction and impeach- 
ment of his present claim and his other evidence 
given at trial, to be given such weight as trier of 


’_. fact deems it. entitled. Simon v.-Omaha P. P. Dist, 
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Parol evidence generally admissible when offered 
for purpose of explaining and showing true nature 
of transaction between parties. Cedars Corp. v. 
H. Krasne & Son, Ine. -__-_-_-~----.-~------~-+- 
Genera] rule that, in absence of anything to in- 
dicate contrary intention, instruments executed at 
same time by same parties for same purpose and 
in course of same transaction are, in eye of the law, 
one instrument and will be read and construed to- 
gether as if they were as much one in form as 
they are in substance. Cedars Corp. v. H. Krasne 
&. Sony: Ine). oh222-She cee te ee ae oe: 
Where party without reasonable explanation testifies 
to facts materially different concerning vital issue, 
the change clearly being made to meet exigencies 
of pending litigation, such evidence discredited as 
matter of law and should be disregarded; however, 
contradictory statements of nonparty witnesses not 
governed by this rule and such contradictions may 
be submitted to jury as affecting weight of evidence 
and credibility of witnesses. Insurance Co. of North 
America v. Omaha Paper Stock, Inc. ---~---.--_. 
Impeachment of witness by showing contradictory 
statements made by him admitted solely for pur- 
pose of discrediting reliability of witness; it is not 
substantive evidence of facts stated. Insurance Co. 
of North America v. Omaha Paper Stock, Inc. _.__ 
Trial court given large discretion in determining 
whether or not witness’ qualification to state his 
opinion has been established and this discretion will 
not ordinarily be disturbed on appeal unless there 
is an abuse of that discretion. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc, --_-_-.-----~---__- ee 
Whether an expert opinion is necessary or permis- 
sible to establish cause of fire would depend upon 
nature of case. Mathine v. Kansas-Nebraska Nat. 
Gas. Co.,. Ine. 222252 5ssese seen ce eee eck 
Who may be competent to testify as an expert in 
determining cause or origin of a fire may depend 
upon type of particular fire in question. Mathine 
v. Kansas-Nebraska Nat. Gas Co., Inc. ___________ 
When defendant moves for directed verdict, he ad- 
mits as true evidence of plaintiff who is-then en- 
titled to benefit of every reasonable inference de- 
ducible from evidence submitted. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc. ~~. -_-_--_____ 
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It is only where there is total failure of competent 
proof in criminal case to support material allega- 
tion in information that trial court will be justified 
in directing verdict of not guilty. State v. Whipple 
In addition to judicial review of records of Director 
of Motor Vehicles it is only completely void judg- 
ments, erroneous or fraudulent records, and ab- 
stracts of convictions which may be challenged at 
evidentiary hearing provided for in district court 
de novo review of order revoking driver’s license. 
Bohlen v. Kissack ---...-_~--..--.-----.-------- 
Where proof of a different crime tends to establish 
motive, criminal intent, or guilty knowledge, it is 
admissible. State v. Meints ------._.-------..-- 
Refusal of defendant to submit to legal chemical 
test for intoxication admissible in evidence. State 
Vi. Meints:.cs2-2221- 034322 cscs sou ssi tenn ee seen. 
Prosecuting attorney may comment to jury on re- 
fusal of defendant in prosecution for driving while 
under influence of intoxicating liquor to submit to 
chemical test which is required by law. State v. 
MMeiIntS. 2225502 6o 22252 oe eco eee eck 
When evidence in criminal prosecution insufficient 
to prove guilt beyond reasonable doubt, court should 
direct a verdict for accused. State v. Alvarez ___ 
Primary burden upon State, that is, prosecutor and 
court, to bring accused person to trial within time 
provided by law. State v. Alvarez ~__-..__---____ 
State v.. Brown. 2-2.222s0ss222252--2--4s2 lke k 
If a defendant not brought to trial within time pro- 
vided for and as determined by valid statutory 
standards, he is, in absence of express waiver or 
waiver as provided by statute, entitled to his ab- 
solute discharge from offense alleged in the in- 
dictment or information as well as for any other 
offense coming within the term “required by law 
to be joined with that offense.” State v. Alvarez _. 
State v. Brown ~-~--~--- ~~~ ----_-----~--2- 


Failure by a defendant to demand a trial within 
time he is required to be brought to trial as pro- 
vided by sections 29-1205 to 29-1209, R. S. Supp., 
1971, or to object at time trial date set does not 
constitute a waiver of his rights under either the 
statutes or Constitution of Nebraska, but is a factor 
which, while not constituting good cause by itself, 
may be considered along with other circumstances 
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46. 
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49, 
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51. 


in determining whether there was “good cause” for 
delay in trial under provisions of section 29-1207 (4) 
(f), R. S. Supp., 1971. State v. Alvarez —---~---- 
State v. Brown _~_--_~_.---.-_-.-----~---------- 
Where a defendant who has been charged in an 
indictment or information not. brought to trial with- 
in 6 months from date of return of indictment or 
filing of information and before trial or entry of 
plea of guilty or nolo contendere moves for his 
absolute discharge, burden upon State to prove by 
substantial preponderance of evidence that. one or 
more of excluded periods provided for by section 
29-1207 (4) (a) through (f), R. S. Supp., 1971, is 
applicable. State v. Alvarez ~-_._---_-.---.-.---- 
State v: Brown: 22-2 2-.2céi- neon oon bnske 
From and after 7 days after November 24, 1972, 
general finding of a trial court that “good cause” 
has existed under provisions of section 29-1207 (4) 
(f), R. S. Supp., 1971, for extending beyond 6 months 
from the filing of information the period for bring- 
ing defendant to trial will no longer suffice, and 
trial court will from that time on be required to 
make specifie findings as to the cause or causes 
of such extensions and the period of extension at- 
tributable to such causes; substantial preponder- 
ance of evidence must support such findings. State 
V; Alvarez: -oscescwnl tee coe eet ae 


Fundamental that a jury alone is sole judge of cred- 
ibility of witnesses and of weight to be given to 
their testimony. Batterman v. Richardson _______ 
A jury has right to test credibility of witnesses by 
their self-interest and to weigh disputéd parol testi- 
mony against all other facts and circumstances in 


_evidence from which a conclusion may properly be 


drawn that parol testimony either false or incred- 
ible of belief; substantial conflict may arise even 
though all the evidence produced by one party. 
Batterman v. Richardson -----.-~.----._____-_____ 
Proof that damage might or could have been caused 
by an accident not sufficient to sustain verdict for 
a claimant; such evidence not of. quality required 


. to. satisfy burden of claimant to establish. by pre- 


ponderance of evidence an injury and: extent awieree 
of. Batterman v. Richardson --_-_.--___.__=___ sn 3 


‘Spontaneous declaration of homicide: victim ident- 
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ifying attacker admissible where declaration and 
attack so clearly connected that declaration can in 
ordinary course of affairs be said to be spontaneous 
declaration of real cause. State v. Brown ~~ -~-- 
In workmen’s compensation case, burden of proof 
upon claimant to establish that his disability caused 
by an accident arising out of and in course of his 
employment. Hartwig v. Educational Service Unit 
NO Ss reste otto oe ce et 
Rule of liberal construction of Workmen’s Com- 
pensation Act applies to law but not to the evi- 
dence offered in support of claim for benefits under 
the act. Hartwig v. Educational Service Unit No. 13 
Where claimant in workmen’s compensation case 
fails to show with reasonable certainty that dis- 
ability of which he complains arose out of and in 
course of his employment, proceeding will be dis- 
missed. Hartwig v. Educational Service Unit No. 13 
In ambiguous contract, court may look at prelim- 
inary negotiations to determine intent of parties. 
Halbert v. Food Host U.S.A., Inc. _---.------_-._- 
Before evidence submitted to jury, is preliminary 
question for court, not whether is literally no evi- 
dence, but whether is any upon which jury can pro- 
ceed to find verdict for party producing it, upon 
whom burden of proof imposed. Era v. Sapp Bros. 
GMG; “Ine. cnteeoc eck wl seecelo ele sees coe lease 
Juvenile court presumed to disregard all irrelevant 
matters in determining whether a child is a delin- 
quent child. State v. Miller --.------------_-_._. 
In disposition hearing, juvenile court may consider 
all previous matters in juvenile court pertaining to 
the child. State v. Miller ~---_-.----~_----_-__.__ 
Voir dire examination of jurors, opening statements, 
and final arguments to jury not customarily in- 
cluded in bill of exceptions, and will not be included 
unless request made to reporter that they be re- 
ported and included. State v. Kennedy ~__.______ 
Instruction that jury to draw no inferences from 
fact defendant did not testify is cautionary in- 
struction for benefit of defendant. State v. Kennedy 
Invalidity of search warrant does not of itself auto- 
matically make evidence seized inadmissible. State 
Vi. (Waechter .2 2-22 on ec oe ences tee cceusccs 


Motion to suppress can be urged only by one whose 
rights are violated, not by one aggrieved solely by 
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63. 


64. 


65. 
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69. 


70. 


71. 


introduction of damaging evidence. State v. Waech- 
ten. 2224 ees he ee i i ee 
Party who claims that an exception contained in 
Depressant and Stimulant Drugs Act is applicable 
to him has burden of proof to establish that excep- 
tion is applicable. State v. Waechter -_.------_~- 
Party who is under duty to bring before court some 
circumstance may, by his inexcusable failure to do 
so, imply that exposed circumstance would be un- 
favorable to him. City of Omaha v. American Thea- 
ter -Gonps 3.2 et ae ee oe ears Le ee A 
Failure of party under duty to produce matter speci- 
fied in subpoena duces tecum may satisfy burden of 
his opponent to produce evidence. City of Omaha v. 
American Theater Corp, __.-------...------------- 
Subpoena duces tecum for trial imposes duty upon 
witness to bring with him sought-after matter under 
his control and that law requires him to produce 


as evidence. City of Omaha v. American Theater 


Corp. H2esi ses ssh eset cee ne oe een 
Unless otherwise prejudicial, error in admission of 
evidence relating to a count upon which was an 
acquittal not ground for reversal. State v. Skinner 
Ordinarily, question of existence of negligence or 
contributory negligence one for jury. Bayse v. Tri- 
County Feeds, Inc. --_____.---------_------------ 
In absence of abuse of discretion, entirely within 
discretion of trial court to order, or refuse to per- 
mit, jury to inspect scene of alleged crime. State 
WV, (Craig cen sce cock ce cease se tees Res ce 
A statutory interpretation, effective March 1, 1973, 
is adopted as follows: A party may obtain dis- 
covery of the existence and contents of any insur- 
ance agreement under which any person carrying on 
an insurance business may be liable to satisfy part 
or all of a judgment which may be entered in the 
action or to indemnify or reimburse for payments 
made to satisfy the judgment. Information concern- 
ing the insurance agreement is not by reason of dis- 
closure admissible evidence at trial. For purposes 
of this paragraph, an application for insurance shall 
not be treated as part of an insurance agreement. 
Walls -y;Horbach 22-20-2425 4 esti sone ess 
When litigant has approved instructions in trial 
court, either by word or act, he cannot thereafter 
effectively complain of instructions ‘given. Swear- 
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82. 


ingen v. Sloggett ---------_--------------------.- 
Although statutory requirements for speedy trial 
in criminal prosecution refer only to indictments 
and informations, references may encompass com- 
plaints. State v. Stevens ~_____-_-----_---------- 
Immunity has historically been governmental investi- 
gative tool for offenses which could not be investi- 
gated or proved otherwise; it is solely governmental 
prerogative. State v. McCown ___---..---.------_- 
Where an inference so usual, natural, or instinctive 
as to accord with general experience, its statement 
is received as substantially one of a fact—part of 
common stock of knowledge. State v. McCown ___- 
Prejudicial error within meaning of comparative 
negligence statute to submit to jury issues that are 
irrelevant and for which there is no proof. Graham 
v. Simplex Motor Rebuilders, Inc. _.--.---.------- 
Generally, error to submit general allegation of neg- 
ligence to jury. Graham v. Simplex Motor Rebuild- 
ers; IN cipeeke ise seo eke ost ee sasloy 
Trial court may in its discretion permit introduction 
of evidence in rebuttal that is not strictly rebuttal 
evidence. State v. Keith ~---------.--------___-- 
Where is a conveyance between close relatives with- 
out adequate consideration, burden upon parties to 
transaction to establish that it was done in good 
faith. First Nat. Bank v. First Cadco Corp. ~_.___ 
In trial of civil action, after plaintiff has intro- 
duced evidence tending to prove its case, if defend- 
ant fails to testify to matters peculiarly within his 
knowledge necessary to his defense, presumption 
exists that his testimony, if produced, would mili- 
tate against his interest, which presumption may be 
considered by court or jury trying case in determin- 
ing facts proved. First Nat. Bank v. First Cadco 
Corps sesliactence lees tee ed 
Parol evidence inadmissible to vary written agree- 
ment complete on its face. First Nat. Bank v. Hull 
It is improper and generally prejudicial for prosecut- 
ing attorney in criminal case to declare to jury his 
personal belief in guilt of defendant unless belief 
is expressed as deduction from evidence. State v. 
Brooks: -s222c2ss3 3e0s- eS nsec ee cess 
Prosecuting attorney in criminal case should make 
no reference or comment upon failure of defendant 
to testify. State v. Brooks --.---.___-___..-_____ 


487 


495 


495 


507 


507 


536 


553 


553 


5381 


592 


VoL. 189] INDEX 


- 83. 


84. 


85. 


86. 


87. 


88. 
89. 


90. 


91, 


92. 


93. 


94, 


A comment or reference to defendant’s failure. to 
testify may not be prejudicial error where evidence 
of guilt conclusive. State v. Brooks ~------_---_.. 
Generally, any alleged errors in instructions occur- 
ring in course of trial irrelevant, if jury arrived at 
verdict consistent with directed verdict that .should 
have been granted. McClellan v. Dobberstein ~__- 
Showing of scienter or knowledge of obscenity. is 
required. State v. Little Art Corp. -..----------<- ci 
In present state of the law, failure by court to de- 
fine term “community standards” as referring to 
standards on local, state, or national basis not er- 
roneous so long as jurors are instructed to deter- 
mine the case, not on their individual standards, 
but on contemporary community standards. State 
v. Little: Art ‘Corp. .2scuisoneca su esce cence 
Defendant has constitutional right to introduce evi- 
dence pertaining to community standard. State v. 
hittle: “Art. Corps: 2252336222 oe ee eee 
Affirmative proof of community standards not neces- 
sary. State v. Little Art Corp. _.-----.----.--_-.- 
Extraneous evidence that materials in question ob- 
scene not required. State v. Little Art Corp. —--. 
No prejudice to defendant when asked whether he 
had mentioned a material fact to police officers 
after his arrest if it appears objections to questions 
were sustained and questions not so phrased as to 
indicate that he stood mute. State v. Johnson _-. 
Ruling of trial court upon motion for consolidation 
or severance of criminal prosecutions that might 
have been properly joined in single indictment, in- 
formation, or complaint will not be disturbed in 
absence of abuse of discretion. State v. Bazer _--- 
In determining sufficiency of evidence to sustain 
conviction in criminal prosecution, not province of 
court to resolve conflicts in evidence, pass on cred- 
ibility of witnesses, or weigh evidence. State v. 
Sugeett > Qnsaoccset een ee ce 
Duty of trial court to aid jury to determine guilt 
or innocence of accused by plain and clear instruc- 
tions, and if jurors are in doubt as to meaning of 
instructions given, it is entirely proper for them to 
request, and for trial court to give, additional ex- 
planatory instructions. State v. Suggett ..-._._- 
Repetition of instruction not reversible error, unless 
its effect is to mislead jury. State v. Suggett .__. 
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It is only in most flagrant cases of improper con- 
duct by prosecuting attorney, even in prosecution of 
capital offenses, that defendant’s counsel can ap- 
parently acquiesce in such conduct by remaining 
silent until trial finished, and then cause trial and 
verdict to be set aside by complaining of conduct 
to which he seemed at time to consent. State v. 
DUC Lett oe ee ee eck 
It is error to exclude evidence which has tendency 
to impeach witness on material fact sworn to by 
him, proper foundation having been laid therefor. 
State: v. Sueeett. .s.2see. sect le sesso oe ele 
In cross-examination of defendant who voluntarily 
becomes witness in his own behalf, considerable 
judicial discretion committed to trial court to go 
beyond literal scope of direct examination in mat- 
ters testing accuracy, memory, or credibility of 
witness. State v. Suggett -.-----..-------.----- 
Reception of evidence collateral to any issue in case 
intended to affect credibility of witness usually with- 
in discretion of trial court, and ruling concerning 
it is not reason for reversal of judgment in case 
in absence of abuse of discretion. State v. Suggett 
In garnishment proceeding, intervener or third party 
claimant normally has burden of proving his claim 
by preponderance of evidence, and this rule has 
application even where intervener or claimant has 
possession of property if judgment debtor and claim- 
ant closely related. First Nat. Bank of Omaha v. 
First Cadeco Corp. —---.----~-.----..------_---.- 
Where law action tried to court without jury, find- 
ing of court has effect of jury verdict and will not 
be disturbed unless clearly wrong. First Nat. Bank 
of Omaha v. First Cadco Corp. ~----------------- 
Evidence not directly contradicted not necessarily 
binding on triers of fact, and may be given no weight 
where it is inherently improbable, unreasonable, 
self-contradictory, or inconsistent with facts or cir- 
cumstances in evidence. First Nat. Bank of Omaha 
v. First Cadeco Corp. ---------------------------- 
Triers of fact have right to test credibility of wit- 
nesses by their self-interest and to weigh undis- 
puted parol testimony against facts and circum- 
stances in evidence from which a conclusion may 
properly be drawn that parol testimony false. First 
Nat. Bank of Omaha v. First Cadeo Corp. -.-.--.- 
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Substantial conflict may arise even though all evi- 
dence produced by one party. First Nat. Bank of 
Omaha v. First Cadco Corp. ----.----------------- 
Credibility of witnesses and weight to be given their 
testimony are for triers of fact. First Nat. Bank of 
Omaha v. First Cadco Corp. --------------------- 
If there is any element of science or skill in matter 
being investigated before trial jury, not reversible 
error for court to admit expert testimony thereon, 
even though element of science slight. State v. 
Medma. 222 so 2- esis ee ee 
Test of mental competency to stand trial whether 
defendant has capacity to understand nature and 
object of proceedings against him; to comprehend 
his own condition in reference to such proceedings; 
and to make rational defense. State v. Crenshaw ~. 
If facts brought to attention of court which raise 
doubt as to sanity of defendant, question of com~ 
petency should be determined at that time. State 
vs Crenshaw osc 2.8 sseece ccceeeen Sa ncenkeedccecs 
Question of competency to stand trial one of fact 
to be determined by court and means employed in 
resolving question are discretionary with court. State 
v, Crenshaw 2 s2se22is0-'s oueleseeeee ecco cues 
Where party has sustained burden and expense of 
trial and has succeeded in securing judgment of 
jury on facts in issue, he has right to keep benefit 
of that verdict unless is prejudicial error in proceed- 
ings by which it was secured. Roush v. Nebraska 
Piv Ps -Distesss sacs cot te sels 
Where evidence conflicting or where reasonable 
minds may draw different inferences or conclusions 
from evidence, within province of jury, or court 
when case tried without jury, to decide issues of 
fact and Supreme Court may not set aside or direct 
verdict in such situation. Libbey-Owens Ford Glass 
Co. v. L & M Paper Co. ~--.-_--_______------_---- 
Failure to object to instructions after they have 
been submitted to counsel for review will preclude 
raising an objection on appeal. Libbey-Owens Ford 
Glass Co. v. L & M Paper Co, _--._--_______--__ 
Under section 4-406 (3), U. C. C., lack of ordinary 
care on part of drawee bank in paying items may 
be established by proof that bank’s employees failed 
to exercise care in processing the items. First Nat. 
Bank & Trust Co. v. Cutright -._.._-___._-_______ 
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113. Handwriting in question may be compared by trier 


962 
114, 
Trusts. 
1. 
2. 


of fact with writing of same person which is proved 
to be genuine. First Nat. Bank & Trust Co. v. 
Cutright; “202202 oso oe hoe ee a Ss NS 
Where contributory negligence pleaded as defense, 
and no competent evidence to support it, it is prej- 
udicial error to submit to jury issues involving 
contributory and comparative negligence. Spath 
V;, \C0On.. -2os22 2 no Ss n hh  e 


When an act or agreement of beneficiary of spend- 
thrift trust would disappoint or frustrate purposes 
of settlor by diverting property or income from 
purpose prescribed, such act or agreement void ab 
initio. First Nat. Bank of Omaha v. First Cadco 
Corp... a2e225 see ee ce ee ee casos, 
When period of spendthrift trust has expired and 
beneficiary has unrestricted right to demand trust 
res, property may be reached by garnishment even 
though trustee has delayed making actual distribu- 
tion. First Nat. Bank of Omaha v. First Cadco 
Corp, ® cseess-cnseccetesseke ce svoecsbecnee se ueneete 


Uniform Commercial Code. 


1. 


Under Uniform Commercial Code, where goods de- 
livered to buyer under contract for sale and phys- 
ically received by him, they are in his possession. 
North Platte State Bank v. Production Credit Assn. 
Basic rule of notice filing under Article 9 of Uni- 
form Commercial Code is that where two security 
interests perfected by filing, one covered by financ-~ 
ing statement which filed first has priority. North 
Platte State Bank v. Production Credit Assn. —--_ 
Purchase money security interest of person who is 
not a seller can arise only if value which is given 
is used to enable debtor to acquire rights in or use 
of collateral. North Platte State Bank v. Produc- 
tion: Credit Assn.) 22.222. -s--seceicsseec se lcsaws 
Purchase money priority provided for in Article 9 
of Uniform Commercial Code is exception to first to 
file rule, and should be applied only in strict ac- 
cordance with limitations in code. North Platte 
State Bank v. Production Credit Assn. ~...----.__- 
Under Uniform Commercial Code, title passes to 
buyer at time and place at which seller completes 
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Usury. 


his performance with reference to physical delivery 
of goods, unless otherwise explicitly agreed.‘ North 
Platte State Bank v. Production Credit Assn. ~----- 


Well established in Nebraska that usury is defense 
rather than cause of action, and that after usurious 
interest paid, action will not lie to recover it. 
Seldin v. Northland Mortgage Co. ~---.----------- 
Although Installment Loan Act applies primarily 
to those who have been licensed under the act, its 
inhibitory provisions apply to nonlicensees as well. 
Seldin v. Northland Mortgage Co. -.----------.-.- 
Real question of whether transaction installment 
loan is question for trier of fact under the circum- 
stances. Seldin v. Northland Mortgage Co. ~..___ 
Regardless of term used, if result is charge for 
loan of money or for forbearance of debt, result 
is interest. Midstates Acceptance v. Voss ----_-_. 
Whether or not transaction bona fide time sale or 
financing of balance of cash purchase price is ques- 


-tion of fact. Midstates Acceptance v. Voss .---.- 


In considering whether or not transaction is time 
sale made in good faith or loan of money or for- 
bearance of debt, court will look through form and 
examine its substance. Midstates Acceptance v. 
VOSS: oJeetc sce oe tte soe es ets 
Defense of usury ordinarily available to a surety 
or guarantor. Midstates Acceptance v. Voss —__- 


Vendor and Purchaser. 


1. 


Effect of exception is to exclude from operation of 
conveyance interest specified and it remains in con- 
veyor unaffected by conveyance. Kozak v. State __ 


Right or interest reserved in duly recorded convey- 


ance effective as against all who deraign title through 
grantee, although reservation not expressed in sub- 
sequent deeds; similarly, fact that subsequent deeds 
contain no language showing exceptions made in 
former deed within chain of title does not abrogate 
or destroy such exceptions. Kozak v. State ____. 
Provisions of sections 36-401 to 36-409, R. R. S. 
1948, do not impair title of purchaser for valuable 
consideration unless purchaser had previous notice 
of fraudulent intent of his immediate grantor, or 
of frauds rendering void title of grantor. First Nat. 
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Bank vy. First Cadeo Corp, ....---..--------------- 
If value of property conveyed exceeds amount of 
encumbrances thereon, agreement by grantee to pay 
off encumbrances not valuable consideration as 
against grantor’s creditors; ability of grantee to 
pay encumbrance also fact to be considered. First 
Nat. Bank v. First Cadeo Corp. ----------------- 
Depending upon facts and circumstances, one who 
is beneficiary of fraudulent conveyance may be 
required to account for rents and profits thereof, 
including rents and profits from proceeds. First 
Nat. Bank v. First Cadeo Corp. ---.--.---.------. 


Vendors and Vendees. 


1. 


Venue. 


Verdicts. 
1. 


Officers or shareholders upon selling their individual 
shares may make reasonable restrictive agreements 
not to compete with the corporation. Antrim v, 
Pittman? - 220-22. Soe ee tee esol ohes eke 
In sale of corporate shares a common law test of 
reasonableness of covenant not to compete is whether 
seller’s opening a business of his own would sub- 
stantially affect corporate good will. Antrim v. 
Pittman» (9 2S ed oss C sec sts 


Motion to transfer under section 25-409, R. S. Supp., 
1972, properly overruled where record does not show 
that action was commenced in wrong county. John- 
Sen\svs: “Parks oto oe Sn ne 
Where record does not show abuse of discretion, 
ruling on motion to transfer under section 25-410, 
R. S. Supp., 1972, will not be disturbed. Johnsen 
Wo Parks: 2u-cote cose sector ew ecoh cates cease 


Verdict and judgment will not be set aside as in- 
adequate unless clearly wrong and so against weight 
and reasonableness of evidence as to indicate were 
result of passion, prejudice, or mistake. Parkhurst 
WV: Barth: 25.52 22252s2scecch 25 Jc cceeceoe cece e 
Findings of court in law action in which jury waived 
have effect of verdict of jury and will not be dis- 
turbed on appeal unless clearly wrong. Insurance 
Co. of North America v. Omaha Paper Stock, Ine. — 
Generally, any alleged errors in instructions oc- 
curring in course of trial irrelevant, if jury arrived 
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at verdict consistent with directed verdict that should 
have been granted. McClellen v. Dobberstein ~-_. 
Where party has sustained burden and expense of 
trial and has succeeded in securing judgment of jury 
on facts in issue, he has right to keep benefit of 
that verdict unless is prejudicial error in proceed- 
ings by which it was secured. Roush v. Nebraska 
Peo Po Dist: cave ise Scde une cemsce cates ye Lisa 


View of Premises. 
In absence of abuse of discretion, entirely within dis- 


Waiver. 
1. 


cretion of trial court to order, or refuse to permit, 
jury to inspect scene of alleged crime. State v. Craig 


Failure by a defendant to demand a trial within time 
he is required to be brought to trial as provided 
by sections 29-1205 to 29-1209, R. S. Supp., 1971, 
or to object at time trial date set does not constitute 
a waiver of his rights under either the statutes or 
Constitution of Nebraska, but is a factor which, 
while not constituting good cause by itself, may be 
considered along with other circumstances in de- 
termining whether there was “good cause” for delay 
in trial under provisions of section 29-1207 (4) 
(f), R. S. Supp., 1971. State v. Alvarez .-._--___. 
State v. Brown ~_~_--- ~~ __--.--2 2 --e 
Express declaration that individual held for inter- 
rogation by police willing to make statement and 
to do so without attorney being present, followed 
closely by statement, may constitute waiver of priv- 
ilege against self-incrimination and right to counsel. 
State v. Moore ~-_-_---------.-.---- ee 
That police who knew that defendant was repre- 
sented by attorney and failed to give attorney notice 
of intended interview of defendant did not under 
evidence in this case make inadmissible statements 
made by defendant because violative of right to 
counsel where defendant clearly, intelligently, know- 
ingly, and voluntarily waived his right to have coun- 
sel present. State v. Moore _.-__.___-_________o 
That waiver may seem or be unwise or not smart, 
where either prospectively or retrospectively con- 
sidered, does not necessarily import that it was not 
intelligently made. State v. Moore ~___.__________ 
Under provisions of section 48-118, R. R. S. 1943, 
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requiring giving of notice of claim or suit against 
third person, and opportunity to join and be repre- 
sented by counsel, substantial compliance sufficient 
when other party had actual notice and opportunity; 
notice may be waived in writing or waiver may be 
implied from unequivocal conduct. Gillotte v. Omaha 
Public Power Dist. ~---._..-----.--..------~---- 
6. Secured party which consents to liquidation by debt- 
or by means of auction sale does not waive its 
security interest or its right to proceeds of sale. 
South Omaha Production Credit Assn, v. Tyson’s 
Ine}; ,eo2esesseSecslekest ono ae ee 
7, It is only in most flagrant cases of improper con- 
duct by prosecuting attorney, even in prosecution of 
capital offenses, that defendant’s counsel can ap- 
parently acquiesce in such conduct by remaining 
silent until trial finished, and then cause trial and 
verdict to be set aside by complaining of conduct 
to which he seemed at time to consent. State v. 
Suggett) 222s So eee cent aceecde sé eee 


Warehouses. 

_1.. Exemption under free port law in 1969 was not 
open to warehouseman that failed to make available 
and use warehouse facilities for public storage for 
compensation. Norden Laboratories, Inc. y. County 
Board of Equalization --.--....-_.--_-_--.-.----_ 

2. Free port law in force in 1969 did not violate state 
constitutional provisions for uniformity and against 
special privileges. Norden Laboratories, Inc. v. 
County Board of Equalization ~-......-_---_______ 


Warranty. ; 

1. Specifications in construction contract containing 
test borings of site for embankment materials and 
which contain the following language: “No guar- 
antee is made regarding the nature of the mate- 
rial at points other than locations sampled,” ex-~ 
_pressly negatives warranty of quality except as 
shown. by test borings. Knight Bros., Inc. v. State 

2. Risk of unexpected cost and difficulty in perform- 
ance of construction contracts usually carried by 
building contractor. Employing owner may make 
representations or warranties; parties may by agree- 
ment allocate such. risks as they see fit. Every 
ease ‘stands on its own legs; and is no rule of law 
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Waters. 
1. 


Wills. 


Witnesses. 
1. 


with an answer mechanically determined. Knight 
Bros,;. “Anes ‘v.. State ji- 223. s0 220k os een ee 


It is duty of those who build structures in natural 
watercourse to provide for passage through such 
obstruction of all waters which may reasonably be 
anticipated to flow or be carried therein and this 
is a continuing duty; what private proprietors may 
not do neither may public authorities, except in 
exercise of eminent domain. Wilson Concrete Co. 
¥: County: of. Sarpy: 22-322.2820--2eecsenl Sct ese 
Where an obstruction in natural watercourse con- 
stitutes continuing and permanent injury to ad- 
joining landowners, injunctive relief may be granted 
upon proper showing. Wilson Concrete Co. v. County 
Of Sarpy wack. e252 see Sete ee ae se Osos aes 


In construing a will, court must ascertain intent and 
purpose of testator as disclosed by language of will; 
object is to carry out intention of testator as shown 
by will in light of attendant circumstances. Travis 
Vio AV AVIS: x fa Sc neha esos tele ee  obs sc lcctet cu 
Burden of proving intention to change testamentary 
plan of disposition is on party claiming change of 
intention. Travis v. Travis ----------._---_-----_ 


Admissibility of expert testimony ordinarily within 
discretion of trial court, and its ruling will be up- 
held unless abuse of discretion shown. Dovey v. Sher- 
Idan .sraso oS et ocd ee es ok 
General rule is that opinion evidence admissible 
where it is necessary and advisable as aid to jury; 
opinion evidence which may be of aid to jury may 
be admitted even though it bears directly on main 
issue; such evidence should be excluded whenever 
point reached at which trier of fact being told that 
which it is itself entirely equipped to determine. 
Dovey v. Sheridan __..----__---_ 22.2 ee 
Violation of administrative rule, or of private safety 
regulation, is independent evidence of negligence, 
under all the circumstances, provided expert wit- 
ness incorporates regulation in his’opinion as to an 


issuable act of negligence. and evidence would prob- 
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ably aid trier of fact. Simon v. Omaha P. P. Dist. 
Where party without reasonable explanation testi- 
fies to facts materially different concerning vital 
issue, the change clearly being made to meet exi- 
gencies of pending litigation, such evidence discred- 
ited as matter of law and should be disregarded; 
however, contradictory statements of nonparty wit- 
nesses not governed by this rule and such contradic- 
tions may be submitted to jury as affecting weight 
of evidence and credibility of witnesses. Insurance 
Co. of North America v. Omaha Paper Stock, Inc. 
Impeachment of witness by showing contradictory 
statements made by him admitted solely for pur- 
pose of discrediting reliability of witness; it is not 
substantive evidence of facts stated. Insurance Co. 
of North America v. Omaha Paper Stock, Inc. ___- 
There is no exact standard for fixing qualifications 
of an expert or skilled witness. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc. -_.--_..----_.--_--_- 
An expert or skilled witness will be deemed quali- 
fied if, and only if, he possesses special skill or 
knowledge respecting subject matter involved so 
superior to that of men in general as to make his 
formation of a judgment a fact of probative value. 
Mathine v. Kansas-Nebraska Nat. Gas Co., Inc. —- 
An expert may be qualified by his formal education 
or practical experience. Mathine v. Kansas-Nebras- 
ka Nat. Gas Co., Ine. .--..---.-------__.--------- 
Trial court given large discretion in determining 
whether or not witness’ qualification to state his 
opinion has been established and this discretion will 
not ordinarily be disturbed on appeal unless there is 
an abuse of that discretion. Mathine v. Kansas-Ne- 
braska Nat. Gas Co., Inc, ----.--.-.--_---.-----.- 
An expert may base his opinion upon facts ob- 
served by him personally. Mathine v. Kansas-Ne- 
braska Nat. Gas Co., Inc. ---.---.----.--_--.--.-- 
Whether an expert opinion is necessary or permis- 
sible to establish cause of a fire would depend upon 
nature of case. Mathine v. Kansas-Nebraska Nat. 
Gas’ :Co. Ine? eas bce sco tent ecto bee ese eee ek 
Who may be competent to testify as an expert in 
determining cause or origin of a fire may depend 
upon type of particular fire in question. Mathine 
vy. Kansas-Nebraska Nat. Gas Co., Ine, _--_________ 


Fundamental that a jury alone is sole judge of 
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14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


credibility of witnesses and of weight to be given 
to their testimony. Batterman v. Richardson --_-_. 
A jury has right to test credibility of witnesses by 
their self-interest and to weigh disputed parol tes- 
timony against all other facts and circumstances in 
evidence from which a conclusion may properly be 
drawn that parol testimony either false or incredible 
of belief; substantial conflict may arise even though 
all the evidence produced by one party. Batterman 
V> Richardson:.22.2.2-025. ss. 2ees Seb 4 x2eeeseeeene 
Actions in equity on appeal to Supreme Court sub- 
ject to rule that when credible evidence on material 
questions of fact in irreconcilable conflict, it will 
consider fact that trial court observed witnesses and. 
their manner of testifying and accepted one ver- 
sion of facts rather than other. Harre v. White ~~ 
Fifth Amendment privilege protects accused from 
being compelled to testify against himself only as to 
evidence of testimonial or communicative nature. 
State v. Manley ___-__._______-___----u---- ee 
Withdrawal of blood, and use of analysis in evi- 
dence, does not involve compulsion within Fifth 
Amendment. State v. Manley _.--------..------.- 
Subpoena duces tecum for trial imposes duty upon 
witness to bring with him sought-after matter under 
his control and that law requires him to produce as 
evidence. City of Omaha v. American Theater Corp. 


Not valid objection to evidence of expert that answer 


covers whole ground jury to decide, if case one to 
be wholly resolved by such evidence. Bayse v. Tri- 
County Feeds, Inc. ___...-.--__-___--e 
On appeal of action in equity, when credible evi- 
dence on material questions of fact in conflict, Su- 


. preme Court will consider fact that trial court ob- 
. Served witnesses and their manner of testifying and 


accepted one version of facts rather than other. 
Messersmith v. Klein ___._---.._____---__-__------ 
Immunity has historically been governmental in- 
vestigative tool for offenses which could not be in- 
vestigated or proved otherwise; it is solely govern- 
mental prerogative. State v. Mc@own ___________. 


-Failure to endorse on information names of wit- 


nesses called by State not grounds for reversal of 
conviction in absence of prejudice. State v. Keith 
It is error to exclude evidence which has tendency 
to impeach witness on material fact sworn to by 
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him, proper foundation having been laid therefor. 
State v. Suggett ~____--_-.--.---------~------+-- 
In cross-examination of defendant who voluntarily 
becomes witness in his own behalf, considerable ju- 
dicia] discretion committed to trial court to go be- 
yond literal scope of direct examination in matters 
testing accuracy, memory, or credibility of witness. 
State v. Suggett ~_._...------------------------- 
Reception of evidence collateral to any issue in case 
intended to affect credibility of witness usually within 
discretion of trial court, and ruling concerning it is 
not reason for reversal of judgment in case in ab- 
sence of abuse of discretion. State v. Suggett —___ 
Triers of fact have right to test credibility of wit- 
nesses by their self-interest and to weigh undisputed 
parol testimony against facts and circumstances in 
evidence from which a conclusion may properly be 
drawn that parol testimony false. First Nat. Bank 
of Omaha v. First Cadco Corp. —----------------- 
Credibility of witnesses and weight to be given their 
testimony are for triers of fact. First Nat. Bank 
of Omaha v. First Cadco Corp, ---------.---------- 


Words and Phrases. 


1. 


Language in construction contract, prepared by 
owner, that quality of embankment materials in cer- 
tain designated sites “will be acceptable in general,” 
accompanied by language which provides “the con- 
tractor shall determine for himself the amount of 
selective excavation, blending, screening, mixing, 
and other work required to provide a finished prod- 
uct meeting the specifications,” and which author- 
ized the owner’s engineer to “reject portions of the 
deposit as unacceptable,” does not constitute repre- 
sentation by owner to contractor that quality such 
that material can be excavated and processed with- 
out undue difficulty; neither does such language 
prevent owner from waiving specifications on qual- 
ity. Knight Bros., Inc. v. State --------------..-- 
Specifications in construction contract containing 
test borings of site for embankment materials and 
which contain the following language: “No guar- 
antee is made regarding the nature of the material 
at points other than locations sampled,” expressly 
negatives warranty of quality except as shown by 
test borings. Knight Bros., Inc. v. State __----_... 
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3. 


10. 


11. 


12. 


In statutory provisions for person to obtain tele- 
phone service furnished in exchange service area 
adjacent to his residence or place of operation, such 
phrases as “reasonably adequate service,” “dupli- 
cation of facilities,’ “public interest,” and ‘“com- 
munity of interest in the general territory” acquire 
new meaning limited to context; definition must 
evolve, case by case. Schoen v. American Com- 
munication Co., Ine.  ~__-----.--------~-+-------- 
Terms “maliciously” and “feloniously,” as used in 
describing an offense, import a willful act. State v. 
Schumacher "222+ 2.c-5222524 202s bseccesecc eens 
Automobile that had been modified for use in stock 
car racing by removing seats, dashboard, head- 
lights, taillights, and glass and by adding special 
equipment to facilitate its use in races, was “equip- 
ment designed for use principally off public roads.” 
Walcott v. Hawkeye-Security Ins. Co. -_.-__------ 
Contributing to delinquency of minor consists of 
an act which encourages, causes, or contributes to 
delinquency of child under 18 years of age. State 
Vi. MeCuné: 2220s sees oe es ek ees eee 
Delinquent child is any child under age of 18 years 
who has violated any state law or city or village 
ordinance. State v. McCune __~-..--.------------- 
Words “a majority of the members of the board,” 
as used in section 79-1254, R. R. S. 1948, means a 
majority of all members of the board. Houser v. 
School Dist. of South Sioux City ~..--------------- 
Under provisions of section 77-1734.01, R. R. S. 
1943, term “clerical error” not restricted to clerical 
error made by taxpayer on face of personal prop- 
erty tax return. School Dist. of Minatare v. County 
of. Scotts: Bluff 2222-25220 ou ee encanta sees 
County board is only “authority” whose approval 
required for payment of tax refund claim under 
section 77-1734.01, R. R. S. 1948; failure to transmit 
copy of claim to other taxing entities does not de- 
prive county board of jurisdiction and authority to 
determine and approve proper claim. School Dist. 
of Minatare v. County of Scotts Bluff ~.-__-----~- 
“Unreasonably interferes with or obstructs” words 
of common understanding. State v. Sullivan —-.-- 
Term “bailment” comprehensively defined as delivery 
of personality for some particular purpose, or on 
mere deposit, upon contract, express or implied, 
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that after purpose has been fulfilled it shall be re- 
delivered to person who delivered it or otherwise 
dealt with according to his directions, or kept until 
he reclaims it, as the case may be. Simpkins v. 
Ritter. <2--coes su o5c 2506 eo ee ccs ecb eas 
Three elements must coalesce to sustain finding of 
obscenity, namely, (a) dominant theme of material 
taken as whole appeals to prurient interest in sex; 
(b) material patently offensive because it affronts 
contemporary community standards relating to de- 
scription or representation of sexual matters; and 
(c) material utterly without redeeming social value. 
State v. Little Art Corp. ----..-------..--------- 
“Proceeds” includes whatever is received when col- 
lateral sold or disposed of including an account for 
purchase price. South Omaha Production Credit 
Assn. v. Tyson’s Inc, ~..--.------------_-.------. 
Purchaser of farm machinery and equipment at farm 
auction sale not buyer in ordinary course of busi- 
ness. South Omaha Production Credit Assn. v. 
Tyson's: Ine;. cssesoencssulew see seeds soot osec 
In. statutory construction, Supreme Court considers 
ordinary meaning of words in context and the mis- 
chief to which it attributes the remedy. State 
Vv. Coleman: \o0o% 2c ool cect eset coe cetccles 
Underlying principle of relevance is logical pro- 
bative value. State v. Wright ---.----....------__ 


Work and Labor. 


Section 81-117, R. R. S. 1948, has no application to 


state officers, employees, and others whose basic 
work week has not been established to be 40 hours 
under provisions of Chapter 84, article 10, R. R. S. 
1948. Roth v. Lieske ~-.-.--.-----------_._---- 


Workmen’s Compensation. 


1. 


On appeal of workmen’s compensation case to 
Supreme Court, if there is reasonable competent 
evidence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence. Klein v. 
Trinity Industries, Inc, _-.-___--..--.__-------_.. 
In workmen’s compensation case, burden of proof 
upon claimant to establish that his disability caused 


- by an accident arising out of and in course of his 


employment. Hartwig v. Educational “Service Unit 
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3. 


Zoning. 


Nos. 18) 2c0scGees. abies end bosses at sana peu sess 
Rule of liberal construction of Workmen’s Compensa- 
tion Act applies. to law but not to the evidence 
offered in support of claim for benefits under the 
act. Hartwig v. Educational Service Unit No. 18 ._ 
On appeal of workmen’s compensation case to 
Supreme Court, where there is reasonable competent 
evidence to support findings of fact in trial court, 
judgment, order, or award will not be modified or 
set aside for insufficiency of evidence; cause will be 
considered de novo in Supreme Court only where 
findings of fact not supported by evidence as dis- 
closed by record. Hartwig v. Educational Service 
Unit No. 13) ssscecoescdesecceeetoceew ct sc cc el s 
Where claimant in workmen’s compensation case 
fails to show with reasonable certainty that dis- 
ability of which he complains arose out of and: in 
course of his employment, proceeding will be dis- 
missed. Hartwig v. Educational Service Unit No. 13 
Under section 48-118, R. R. S. 1948, subrogated in- 
terest of employer, for computation and allocation 


.of fees and expenses, not restricted. to workmen’s 


compensation benefits actually paid, but measured 
by workmen’s compensation liability relieved or dis- 
charged by recovery against third party. Gillotte 
v. Omaha Public Power Dist. .-_..-....----_____- 
Under Workmen’s Compensation Act if employee 
accepts any payment from his employer or from any 
insurance company carrying risk, on account of per- 
sonal injury, such action ordinarily constitutes release 
to employer of all claims or demands at law, if 
any, arising from injury. Edelman y. Ralph Print- 
ing & Lithographing, Inc. 


Timely objection by litigant with standing may 
nullify rezoning resolution by county board that 
has not adopted comprehensive development plan 
conformable to statute. Bagley v. County of Sarpy 
Under statutory provisions enacted in 1967, county 
engaged in zoning or rezoning ought to adopt com- 
prehensive development plan within reasonable time. 
Bagley v. County of Sarpy -.-.-__..__.-..______ 
Timely objection by litigant with standing may 
nullify zoning regulations purportedly adopted by 
county board that has not adopted comprehensive 
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development plan conformable to statute. Deans 
Wi West: aacxs over eecan noes conn che conse ssesest oes 
Where location and boundaries of county zoning dis- 
trict can be determined only from an official zoning 
map or maps, maps must contain sufficient infor- 
mation to permit person of ordinary intelligence to 
locate on map any specific legally described tract 
of land, and to determine with reasonable accuracy 
and precision boundaries of any zoning district. 
Deans: V.. West: c2ocnd- 222-5 22-oe ce oc ce 
Official zoning map or zoning plan adopted by 
county board as part of county zoning regulations 
which incorporate map by reference, must be pub- 
lished in book or pamphlet form or in legal news- 
paper as required by section 238-114.03, R. R. S. 
1948. Deans v. West —----.---------.---.------- 
Failure to comply with statutory requirements for 
publication of official county zoning map prevents 
zoning regulations, of which map a part, from be- 
coming valid, effective, or enforceable, at least where 
boundaries of zoning districts can only be determined 
from map. Deans v. West ----~-----.-...-.----. 
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